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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1964 


MurPHY FINANCE COMPANY, APPELLEE, v. NORMAN 


FREDERICKS, APPELLANT. 
127 N. W. 2d 924 


Filed May 1, 1964. No. 35566. 


Usury: Bills and Notes. The burden of proving usury as a 
defense to an action on a promissory note rests upon the party 
alleging it, unless usury is apparent on the face of the note. 
Fraud. Fraud and misrepresentation are never presumed. Ordi- 
narily, in a law action fraud and misrepresentation must be 
established by a preponderance of the evidence by the party 
alleging them. 

Trial. Where the record of the trial shows that the trial court 
permitted the case to be tried on the theory that the answer 
and cross-petition were denied, it is not error for the trial 
court to deny a motion for judgment on the pleadings, even 
though the trial court did not specifically grant plaintiff’s 
request for leave to file instanter a general denial as a reply. 


Appeal from the district court for Douglas County: 


Frank G. Nimtz, Judge. Affirmed. 


Frost, Meyers & Farnham and John B. Abbott, for 


appellant. 
Paul A, Harmon, for appellee. 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 


SPENCER, BOSLAUGH, and BROWER, JJ. 


CARTER, J. 


This is an action at law on a promissory note in the 


(1) 
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amount of $570, payable in installments of $26.35 per 
month for a period of 30 months commencing on March 
15, 1961, and ending on August 15, 1963, on which $445 
is due and unpaid. The note was secured by a chattel 
mortgage on one 22-foot Carrier upright freezer. De- 
fendant filed an answer and cross-petition alleging fraud 
and misrepresentation, a breach of contract by the plain- 
tiff, and that the contract was usurious. At the close cf 
the evidence the trial court directed a verdict for the 
plaintiff. The defendant appeals. 

The evidence shows the following state of facts: In 
July 1957, defendant entered into two contracts with 
a corporation known as Rich Plan, one for the purchase 
of a 22-foot food freezer in the amount of $804.90, and 
the second for the sale of frozen food in the amount of 
$189.60. Shortly thereafter both contracts were assigned 
to the Murphy Finance Company, the plaintiff herein. 
The defendant defaulted in his payments and on March 
11, 1958, a renewal note was entered into in the amount 
of $740, the plaintiff giving a credit of $89.59 for un- 
earned carrying charges. The first note was returned 
to the defendant and not produced at the trial. The de- 
fendant again became in default, and on January 25, 
1960, the note was again renewed in the amount of 
$600. The amount due at the time was $582.57, a credit 
of $17.43 being immediately credited on the note. The 
old note was delivered to the defendant and was not pro- 
duced at the trial. The defendant again became in 
default, and on January 31, 1961, the note was again 
renewed in the amount of $570. The old note was also 
returned to the defendant and was not produced at the 
trial. On June 7, 1961, the freezer was sold at public 
auction for the sum of $125. This amount was credited 
on the $570 note, leaving a balance due of $445, for 
which amount this suit was brought. 

It is contended by the defendant that the chattel 
mortgage on the freezer was void in that it was not 
signed by defendant’s wife as provided by section 36- 
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301, R. R. S. 1943. The evidence shows that on Janu- 
ary 19, 1961, defendant voluntarily surrendered the 
freezer to the plaintiff for the purpose of private sale 
and credit on the note. No purchaser having been found 
for several months, the plaintiff proceeded to advertise 
and sell the freezer under the terms of the chattel mort- 
gage. Defendant was fully informed by the plaintiff 
of the steps being taken. A copv of the notice of chat- 
tel-mortgage sale was mailed to him. Defendant did 
nothing and apparently acquiesced in the sale. The 
claim that the chattel mortgage was invalid comes too 
late. 

The allegations as to fraud and misrepresentation, 
breach of contract, and usury are stated in the most 
general terms unaccompanied by any pleading of facts. 
See Elliott v. City of Auburn, 172 Neb. 1, 108 N. W. 2d 
328. No attack was made upon the cross-petition be- 
cause of its failure to allege facts rather than mere con- 
clusions. There is no evidence in the record to sustain 
a finding of any fraud or misrepresentation. It is as- 
serted that the demand by plaintiff that defendant re- 
new the contract or submit to the foreclosure of the 
chattel mortgage amounts to fraud and misrepresenta- 
tion. This is not fraud and misrepresentation, even 
though plaintiff required the higher rate of interest per- 
mitted by the Installment Loan Act. The defense of 
usury is unsupported by any evidence that interest in 
excess of the lawful rate was charged. If carrying 
charges were included, which were in fact interest 
charges resulting in a usurious rate of interest, the evi- 
dence is devoid of any proof of that fact. The burden 
of proof is on the one asserting usury to establish that 
fact where usury does not appear on the face of the in- 
strument sued on. Nitzel & Co. v. Nelson, 144 Neb. 
662, 14 N. W. 2d 197. Likewise, fraud and misrepre- 
sentation are never presumed. Ordinarily, in a law 
action, fraud and misrepresentation must be established 
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by the party alleging them by a preponderance of the 
evidence. 

The allegation of a breach of contract grows out of the 
following situation. As hereinbefore stated, defendant 
entered into a frozen food’contract with Rich Plan in 
the amount of $189.60, which was assigned to the plain- 
tiff. This contract was paid off in full. Defendant de- 
sired to purchase additional frozen foods on the same 
terms which Rich Plan had authorized him to do. Rich 
Plan, however, had gone into bankruptcy and another 
company had assumed this obligation of Rich Plan. De- 
fendant entered into a contract with Rich Plan’s suc- 
cessor for frozen foods in the amount of $198.59, which 
was assigned to plaintiff. Defendant defaulted in his 
payments on this contract, and the amount due thereon 
in the amount of $148.95 was included in the renewal 
note of March 11, 1958, for $740. It is the testimony 
of defendant’s wife that she thinks they did not get the 
quantity and quality of frozen foods from Rich Plan’s 
successor as they got from Rich Plan under the pre- 
vious contract. This evidence is insufficient to sustain 
a breach of contract, particularly against the assignee 
of the food contract. The evidence fails as a matter of 
law to sustain the allegations of the cross-petition. 

The defendant complains of the rvlings of the trial 
‘court in refusing to admit certain testimony into evi- 
dence. We have reviewed the rulings and find that 
they are correct. 

The defendant assigns as error the failure of the trial 
court to sustain his motion for a judgment on the 
pleadings. The record shows that on the day of the 
trial, and before the taking of any evidence, the defend- 
ant moved for a judgment on the pleadings because 
plaintiff had not filed a reply to defendant’s answer, nor 
an answer to defendant’s cross-petition, and, as pro- 
vided by section 25-842, R. R. S. 1943, the allegations 
thereof were admitted to be true. The motion was 
everruled. The plaintiff moved that it be permitted to 
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file a reply instanter denying generally. Defendant ob- 
jected. The record shows “motion overruled.” There is 
doubt in the mind of this court as to whether the trial 
court intended to overrule the objections of the defend- 
ant or to overrule the motion to reply instanter. In 
view of the fact that the court overruled defendant’s 
motion for judgment on the pleadings and proceeded 
to take evidence on all the issues pleaded as if they 
were generally denied, we necessarily conclude that the 
court in fact overruled defendant’s objections and per- 
mitted the trial to proceed as if all pleaded issues were 
in dispute. If this is not so, it would appear that the 
trial court’s rulings were inconsistent, a conclusion that 
will be avoided where it is possible to do so. We think 
it is clear in considering the trial court’s conduct of the 
trial that it intended the trial should proceed with all 
issues of fact in dispute. If there was error on the part 
of the trial court it was technical and not prejudicial to 
the rights of the defendant. 

The defendant admits signing the note in suit. It is 
not usurious on its face. The amount due thereon was 
proved. The defenses pleaded were not sustained by 
any competent evidence. No defense was established as 
a matter of law. Under such circumstances it was the 
duty of the trial court to sustain plaintiff’s motion for a 
directed verdict, as it did. The judgment of the district 
court is affirmed. 

AFFIRMED. 


HELEN Von DOLLEN, APPELLANT, V. ERNEST E. STULGIES, 
DOING BUSINESS AS STULGIES CONSTRUCTION COMPANY, 
ET AL., APPELLEES. 

128 N. W. 2d 115 


Filed May 1, 1964. No. 35589. 


1. Negligence. An “invitee” is defined as a person who goes on 
the premises of another in answer to the express or implied 
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invitation of the owner or occupant on the business of the 
owner or occupant or for their mutual advantage. 

The duty of the owner toward an invitee is to exer- 
cise reasonable care to keep the premises in a safe condition, 
but licensees take the premises as they find them, the only 
duty of the occupier being to give notice of traps or concealed 
dangers. 


Generally, a licensee is a person who is privileged to 
enter or remain upon land by virtue of the possessor’s consent, 
whether given by invitation or permission. 

A license may be given by any words, either written 
or spoken, which manifest consent. 

The real difference between an invitee and a licensee 
lies in the purpose of the invitation. If the invitation relates 
to the business of the one who gives it or for the mutual ad- 
vantage of both parties of a business nature, the party re- 
ceiving it is an invitee. If it is an invitation for the con- 
venience, pleasure, or benefit of the person enjoying the priv- 
ilege it is only a license and the person receiving it is a licensee. 
Mere knowledge or acquiescence on the part of the 
owner that persons are using or will use his premises does not 
amount to an invitation so as to impose upon the owner the 
obligation which he owes to an invited guest. 

Generally, there is no authority on the part of an 
invitee to extend the scope of the invitation to another person 
accompanying the invitee upon the premises. 


Appeal from the district court for Douglas County: 
Joun E, Murpuy, Judge. Affirmed. 


Schrempp, Lathrop & Rosenthal, for appellant. 


Joseph H. McGroarty, Larry E. Welch, Doerr & 
Doerr, and Herbert E. Story, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Wurre, C. J. 

Plaintiff, after taking two or three steps inside a house 
under construction, was injured by stacked wallboard 
which fell on her foot. She sues the general contractor 
and the supplier of the wallboard. At the close of the 
plaintiff’s evidence, the trial court directed a verdict for 
the defendants, and the plaintiff appeals. 
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The principal question involved in this case is whether, 
under the circumstances, the defendants, or either of 
them, owed any duty to the plaintiff to keep the prem- 
ises safe. This, in turn, involves a determination of 
whether the plaintiff was an invitee or a mere licensee on 
the premises at the time of the accident. 

There is little dispute about the essential facts of this 
case. The plaintiff is entitled to have all conflicts in 
the evidence resolved in her favor and to have the 
benefit of all reasonable inferences. 

Plaintiff’s sister, Mrs. Powell, a widow with two chil- 
dren, had been living in Minnesota, and desired to re- 
turn to Omaha to live. During the period from March 
1960 until June 1960, plaintiff, by means of phone calls 
and mailing some pictures and other information, as- 
sisted her sister in completing negotiations for the build- 
ing of the house in which the accident occurred. Mrs. 
Powell came to Omaha during this period, bought the 
lot from Arringdale (King Realty Company), and en- 
tered into a contract with Arringdale for the construction 
of the house. Arringdale (King Realty Company) then 
contracted with the defendant Stulgies for the con- 
struction of the residence, and the construction com- 
menced in June 1960. Mrs. Powell returned to Omaha 
about June 10, 1960, to live permanently. The evidence 
shows that the house was being constructed for Mrs. 
Powell, that it belonged to her, and that she alone made, 
and had the right to make, final decisions regarding con- 
struction. Mrs. Powell had no control over Stulgies, 
except through Arringdale, the company with which 
she had the contract. The record shows that the plain- 
tiff had no contract with Stulgies, had no control over 
any of these matters, had never attempted to exercise 
any control over the construction, and that Arringdale 
or Stulgies never considered or thought that she did. 
The evidence does show that Mrs Powell consulted 
her sister, the plaintiff, many times, talked with her 
about the construction, and received advice from her 
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on a voluntary basis. The evidence shows that the 
contractor Stulgies was responsible only to King Realty 
Company and not in any manner to the plaintiff. 

From June 10, 1960, until August 21, 1960, the date 
of the accident, Mrs. Powell and the plaintiff drove by 
the premises numerous times but actually visited the 
premises only four or five times. Mrs. Powell, in the 
company of the plaintiff, talked to Stulgies two or three 
times, one of these occasions being after the accident. 
Neither Mrs. Powell nor the plaintiff made any sugges- 
tion of changes in the construction on the one or two 
visits before the accident. Mrs. Powell inquired only 
as to the location of the closets. They had some con- 
versation about the painting, but it appears that this 
conversation took place after the accident. At no time 
does it appear that the plaintiff made any suggestions 
or inquiries, gave any orders, or carried on anything 
more than a casual conversation with Stulgies. Her 
capacity on these trips is perhaps best characterized by 
her statement in her deposition that she just “rode 
along.” The plaintiff testified that she had no financial 
interest in the house, that she was on the construction site 
with Mrs. Powell either once or twice before the acci- 
dent but she never gave any suggestions or anything, 
that she had no dealing with Stulgies, the contractor, 
that in the first conversation Mrs. Powell asked Stulgies 
about the location of the closets and that was all, and that 
she can’t recall what the nature of the conversation was 
the second time that she was present with Mrs. Powell 
and they talked with Stulgies on the construction site. 
The plaintiff further testified that her sister was the 
owner of the house and that her sister had the final 
“say so” on any decisions although she always talked 
matters over with the plaintiff. 

On Saturday, August 20, 1960, the defendant, South- 
ern Lumber and Coal Company, Inc., delivered about 
80 sheets of wallboard, 10 sheets, 4 by 8 feet by 1% inch, 
and 70 sheets, 4 by 12 feet by 14 inch, weighing 64 
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and 96 pounds per sheet, respectively, to the construction 
site. Some of these sheets were stacked lengthwise on 
end against the north wall of the house east of and 
close to the north door. There is no direct evidence as 
to the number of pieces of wallboard or as to the slant 
or distance the bottom of the stack was from the north 
wall. There is no evidence as to the actual delivery 
or stacking of the wallboard.-No employee of the supplier 
or the contractor who could have had knowledge of these 
matters was called to testify. Stulgies had no knowl- 
edge of the delivery of the wallboard until the invoice 
was delivered later and neither he nor any employee of 
his was on the premises on Saturday or Sunday, August 
20 or 21, 1960. 

On Sunday afternoon, August 21, 1960, Mrs. Powell, 
Mr. Greek, a neighbor, and the plaintiff visited the 
premises to view the progress of the construction and to 
measure a window for a traverse rod. Mrs. Powell 
opened the north door with a key Stulgies had told 
her was there, stepped inside, and was followed by 
Greek and the plaintiff. Thirty-eight inches to the south 
of the door and extending from the west wall was a 
built-in planter with a partition for flowers. Between 
the east end of the planter and the south edge of the 
stacked wallboard there was an opening just wide 
enough for Greek to go through. Greek’s body was 16 
inches wide, and he passed through the opening without 
slanting his body and without touching the planter or the 
wallboard. The plaintiff who was immediately behind 
Greek did not touch the wallboard as she entered a few 
steps inside the house, and as she passed the wallboard, 
it fell to the south scraping her right leg and pinning her 
right foot to the floor. Greek had to lift the wallboard 
off of her foot. 

The plaintiff argues that she was an invitee, and that 
the defendants owed an affirmative duty of reasonable 
care to keep the premises safe and to anticipate her 
presence. The defendants argue that the plaintiff was 
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a mere licensee on the premises with the permission or 
consent of the possessor, and that their only duty was to 
not willfully and wantonly injure her. Both parties 
cite the same authorities to sustain their positions. 
Lindelow v. Peter Kiewit Sons’, Inc., 174 Neb. 1, 115 N. 
W. 2d 776; Malolepszy v. Central Market, Inc., 143 Neb. 
356, 9 N. W. 2d 474; Kruntorad v. Chicago, R. I & P. Ry. 
Co., 111 Neb. 753, 197 N. W. 611. 

In Lindelow v. Peter Kiewit Sons’, Inc., supra, we re- 
examined and comprehensively stated the applicable 
rules and definitions. The law places those who come 
upon the premises of another in three classes: Invitees 
to whom an affirmative duty exists to anticipate their 
presence and keep the premises safe; a licensee who 
comes on the premises by virtue of the possessor’s con- 
sent, whether given by invitation or permission, to 
whom. no duty is owed except not to willfully or wan- 
tonly injure; and, last, trespassers who are neither suf- 
fered nor invited to enter. Lindelow v. Peter Kiewit 
Sons’, Inc., supra; Malolepszy v. Central Market, Inc., 
supra. 

It was pointed out in Kruntorad v. Chicago, R. I & P. 
Ry. Co., supra, that there is much confusion in the cases 
because of failure to distinguish between a license and 
an invitation and this, in turn, has developed from a 
failure to properly characterize the terms “sufferance,” 
“permission,” “consent,” and “express invitation,” as 
they relate to the relationship between the parties. In 
Lindelow v. Peter Kiewit Sons’, Inc., supra, we clearly 
held that an express invitation or consent that a per- 
son be on the premises does not by itself make a person 
an invitee. In that case, we said: ‘“ ‘The duty of the 
owner toward an invitee is to exercise reasonable care 
to keep the premises in a safe condition, but a licensee 
takes the premises as he finds them, for the only duty 
of the occupier to a licensee is to give notice of traps or 
concealed dangers.’” We further said: “In Restate- 
ment, Torts, § 330, p. 893, the general rule defining a 
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licensee is given as follows: ‘A licensee is a person who 
is privileged to enter or remain upon land by virtue of 
the possessor’s consent, whether given by invitation or 
permission. * * * A license may be given by any words, 
either written or spoken, which manifest consent.’ * * * 
‘An “invitee” is defined as a person who goes on the 
premises of another in answer to the express or implied 
invitation of the owner or occupant on the business of 
the owner or occupant or for their mutual advantage.’ 
65 C. J. S., Negligence, § 43(1), p. 508. The same rule 
appears to be recognized in Restatement, Torts, § 332, 
p. 897. * * * The authorities cited and the cases clearly 
hold however that a license may result from an invita- 
tion making one a licensee or, on the other hand, may 
be such as to make one an invitee. The real difference 
is the purpose of the invitation. If the invitation relates 
to the business of the one who gives it or for the mutual 
advantage of both parties of a business nature, the party 
receiving it is an invitee. If it is an invitation for the 
convenience, pleasure, or benefit of the person enjoying 
the privilege it is only a license and the person receiving 
it is a licensee. * * * It appears from an examination of 
the authorities that in order to be an invitee on the prem- 
ises of another the invitation of the owner or occupant 
must be related with the business of the owner or occu- 
pant or to their mutual advantage.” (Emphasis sup- 
plied.) 

As was pointed out in the above case, a social guest 
in a home coming by express invitation is a mere li- 
censee. See 38 Am. Jur., Negligence, § 117, p. 778. 

Giving maximum reach to the plaintiff’s testimony, a 
close examination of her testimony reveals that her pur- 
pose was solely to accompany and assist her sister as a 
guest on the premises. It is true that the testimony re- 
veals that she performed this function continually and 
over quite a period of time. But, the volume of her 
assistance cannot ripen it into an invitation by the 
contractor Stulgies to enter for a business purpose that 
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was to their mutual advantage. By her own testimony 
she had no contract with Stulgies nor did she have any 
authority over him. Her visit on the day of the acci- 
dent was unknown to Stulgies and could not possibly 
have been of any benefit to him. She, like Greek, the 
neighbor, accompanied Mrs. Powell to see what work 
had been accomplished and assist her sister as a com- 
panion and visitor. Neither this visit, nor any of her 
visits, had any relationship to any business or matter 
of mutual advantage betwen the plaintiff and Stulgies. 
But beyond this, Stulgies, as possessor and in control 
of the premises, was the person from whose acts, words, 
and conduct must be inferred the scope and nature of 
the invitation. There is no evidence in the record that 
will support an inference that any invitation, within the 
scope of the announced rule, was ever given by Stulgies 
to the plaintiff, either express or implied. She was 
along with Mrs. Powell on perhaps twe occasions, and the 
conversation was about where the closets were located. 
There is no evidence as to any conversation, discussion, 
or orders given between Stulgies and the plainitff that 
could possibly give rise to the inference of Stulgies ex- 
tending her a business invitation to come on this construc- 
tion site. The most that can be said is that Sulgies knew 
that she came on the premises, consented thereto, and 
gave implied permission that she, with her sister, Mrs. 
Powell, might visit in the future in the same capacity. 
We come to the conclusion that the plaintiff, at the time 
in question, was on the premises as a mere licensee. 
Neither defendant Stulgies, nor any of his employees, 
were on the premises the day of the accident and had 
no knowledge of the placement of the wallboard. There 
being no evidence of affirmative acts of conduct consti- 
tuting a willful or wanton injury within the announced 
rule, there is no liability on the part of the contractor, 
and the trial court’s judgment in this respect is correct. 
The Southern Lumber and Coal Company, Inc., the wall- 
board supplier, is subject to the same liability and en- 
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joys the same immunity as the contractor. See Restate- 
ment, Torts, § 384, p. 1024. If the case falls as against 
Stulgies, it falls as to Southern Lumber and Coal Com- 
pany, Inc. 

It is argued that the evidence shows that Stulgies 
never ordered plaintiff off the construction site and that, 
therefore, there was an implied business invitation. In 
Spence v. Polenski Bros., Schellak & Co., 110 Neb. 56, 
193 N. W. 101, we said: ‘Mere knowledge or acquies- 
cence on the part of the owner that persons are using 
his premises does not amount to an invitation so as to 
impose upon the owner the obligation which he owes 
to an invited guest.” 

Permission, express or implied, does not stamp the 
person entering on premises as an invitee, establishes 
no higher relation than licensee, and this is particularly 
so because the occupant or possessor may be under con- 
straint not to refuse permission. 38 Am. Jur., Negli- 
gence, § 98, p. 758; Arthur v. Standard Engineering Co., 
193 F. 2d 903, 32 A. L. R. 2d 408. 

Plaintiff argues that Mrs. Powell was an invitee and 
by reason thereof the plaintiff was an invitee. Assum- 
ing that Mrs. Powell was an invitee, there is no anu- 
thority cited to support a conclusion that she could ex- 
tend the scope or purpose of the invitation granted to 
her. This authority would have to flow from the in- 
viter Stulgies, and the knowledge that someone else 
accompanies a business visitor does not bind the owner 
or possessor. Rhode v. Duff, 208 F. 115. 

There is evidence in the record that the title to the 
property involved was taken with the plaintiff as grantee 
jointly with right of survivorship, and that the plain- 
tiff signed some loan papers to help her sister, Mrs. 
Powell. The evidence is that this arrangement was 
only for the purpose of taking care of the children of 
Mrs. Powell, the owner, in the event of her death. It 
is established without dispute that the two sisters them- 
selves regarded Mrs. Powell as the owner, that it was 
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her home and house, and that she had complete control 
over the construction of it. There is no evidence that 
Stulgies had any knowledge of this relationship between 
the sisters, or that it in any way had any effect on the 
conduct of the parties as it related to the determination 
of the scope of the permission or invitation to the con- 
struction premises. The plaintiff testified that she had 
no financial interest in the house, that as far as she 
was concerned Mrs. Powell was the owner of the house, 
that her name was on the deed at the suggestion of Mrs. 
Powell, that Mrs. Powell had the final “say-so,” that 
Mrs. Powell would talk thinks over with her and then 
Mrs. Powell would “decide,” that they talked things 
ever before they “went,” that Mrs. Powell “knew just 
what she wanted when we got there,” and that “there 
was no necessity for me to talk.” In other testimony, 
the plaintiff testified that she “rode along,” and does not 
recall even giving her sister any suggestions or any- 
thing. It appears that no finding of a business invita- 
tion to the mutual advantage of Stulgies and the plain- 
tiff could be inferred from this testimony. 

In the light of our determination that the plaintiff 
was a mere licensee on the premises at the time of the 
accident and that no duty was owed her except to not 
injure her by willful and wanton conduct, it is unneces- 
sary to discuss the other issues raised in this case. The 
district court came to the same conclusion by directing 
a verdict for the defendants. Its judgment is correct and 
is affirmed. 

AFFIRMED. 
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IN RE SANITARY AND IMPROVEMENT District No. 107 oF 
Doucias County, NEBRASKA. 
THomMas G. ZWINK, APPELLEE AND CROSS-APPELLANT, V. 
WILFRED AHLMAN ET AL., APPELLANTS AND CROSS-APPELLEES, 
IMPLEADED WITH WILLIAM H. ELLIOTT ET AL., APPELLEES 
AND CROSS-APPELLEES. 
128 N. W. 2d 121 


Filed May 1, 1964. No. 35604. 


1. Drains: Equity. The hearing before the trial court provided 
for in section 31-730, R. R. S. 1948, concerning the organization 
of sanitary and improvement districts is one in equity. 

2. Appeal and Error. This being an appeal in an action in equity, 
it is the duty of this court to try the issues of fact complained 
of de novo and to reach an independent conclusion without ref- 
erence to the findings of the district court. 

Generally speaking only the evidence contained in the 
bill of exceptions may be considered by this court on appeal. 

4. Drains: Appeal] and Error. Where the original articles of as- 
sociation prescribed by section 31-727, R. S. Supp., 1961, are 
duly filed with the clerk of the trial court and shown in the 
transcript in this court, and the journal of the trial court 
shows they were considered by it as being in evidence and no 
specific objection is raised because of their not being admitted 
in evidence, they may be considered as if made a part of the 
bill of exceptions. 

5. Equity. Where a court of equity has obtained jurisdiction of a 
case for any purpose, it will retain it for all, and will proceed 
to a final determination of the case, adjudicate all matters in 
issue, and thus avoid unnecessary litigation. 

6. Trial: Appeal and Error. The court in every stage of an action 
must disregard any error or defect in the pleadings or proceed- 
ings which does not affect the substantial rights of the adverse 
party; and no judgment shall be reversed or affected by reason 
of such error or defect. 

7. Drains: Trial. In the hearing provided for under section 31- 
730, R. R. S. 1948, where the owner of lands included in the 
proposed district seeks to have such lands excluded on the 
ground that they will not be benefited, the burden is on the 
landowner to satisfy the court that they will not be benefited. 


Appeal from the district court for Douglas County: 
Rosert L. Smitu, Judge. Affirmed as modified. 


Cropper & Cropper and John D. Melia, for appellants. 


16 NEBRASKA REPORTS [Vo.. 177 


Zwink v. Ahlman 


Stern, Harris & Feldman, for appellee Zwink. 


Heard before WuiTE, C. J., CaRTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BROWER, J. 

The plaintiff, Thomas G. Zwink, one of the owners of 
land set out in the articles of association of proposed 
Sanitary and Improvement District No. 107 of Douglas 
County, Nebraska, filed his petition with the original 
articles of association appended thereto in the district 
court for Douglas County praying the court find and de- 
cree that said district was duly organized and consti- 
tutes a sanitary and improvement district under sec- 
tions 31-727 to 31-766, R. R. S. 1943, as amended. 

The articles of association gave as the purpose of 
the proposed district: To establish, maintain, and con- 
struct a sewer and water system and to contract with 
any utilities district, municipality, or corporation for 
such installation; to provide water service for fire pro- 
tection and to contract therefor; to dispose of waste and 
sewage in the district; and to install a system of public 
roads, streets, and highways and to contract for lighting 
the same. 

Before the hearing Wilfred Ahlman, Irma Ahiman, 
Charles Ahlman, Clarence F. Reard, Bonnie Y. Reard, 
Harold E. Crosby, and Mildred F. Crosby appeared with 
others designating themselves as defendants and filed 
an answer, the contents of which so far as they are of 
significance to this opinion may be said to be: A de- 
nial of the proper organization and existence of the dis- 
trict; allegations that the majority of the landowners 
in the proposed district did not desire the same; the 
desires and objects of the district would work a hard- 
ship upon the answering defendants; and that no bene- 
fits would result to them. 

The plaintiff and the defendants will be referred to as 
such in this opinion except where it is necessary to 
designate the defendants by name. The defendants of 
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the same surname respectively own certain real estate 
together and at times will be designated by their family 
name collectively. The proposed Sanitary and Improve- 
ment District No. 107 of Douglas County will be referred 
to as the district. 

The trial court entered its judgment finding the dis- 
trict was organized according to law and declaring it 
to be a public corporation under sections 31-727 to 31- 
766, R. R. S. 1943, as amended. 

The defendants’ motion for a new trial having been 
overruled, those who are named have brought the mat- 
ter to this court by appeal. 

The errors assigned by the defendants to the judgment 
of the trial court are that it is contrary to law and 
not sustained by the evidence, and that there was an 
irregularity and abuse of discretion by the trial court 
in entering and thereafter amending its judgment con- 
trary to law. The brief of the defendants particularizes 
their objections and relates them to three points, to wit: 
That the description of the boundaries of the district 
in the judgment of the court is so vague and uncertain 
as to render the proceedings void; that in any event it 
did not include and consequently did not affect the 
property of the defendants Reard; and that the creation 
of the district was of no benefit to any of the defendants 
or their property that would authorize their lands to be 
included in the proposed district. 

The plaintiff recognizes that there is an error in the 
description of the boundaries of the proposed district 
in the trial court’s judgment, both before and after an 
amendment made by that court, and seeks by cross- 
appeal to have that description corrected by this court 
in its trial de novo of the cause. 

The sections of the statute prescribing the contents of 
the articles of association looking towards the formation 
of such a district and the filing of a petition with such 
articles in the district court, together with process to 
issue thereon to the several owners of real estate in 
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the proposed district who did not sign the articles of 
association but whose lands were alleged to be benefited 
thereby together with the presentation of objections 
thereto, are set out in sections 31-727 to 31-729, R. S. 
Supp., 1961. The contemplated hearing to be had in 
district court and its action in respect thereto are pre- 
scribed in section 31-730, R. R. S. 1943. 

Questions concerning the propriety of the creation of 
the sanitary and improvement district in the act under 
consideration as well as those involving the inclusion 
or exclusion of the lands of the various owners who have 
filed objections as provided in section 31-729, R. S. 
Supp., 1961, being all before the trial court at the same 
time, it becomes apparent that the hearing before the 
trial court provided for in section 31-730, R. R. S. 1943, 
concerning the organization of sanitary and improve- 
ment districts is one in equity. This being an appeal in 
an action in equity, it is the duty of this court to try 
the issues of fact complained of de novo and to reach 
an independent conclusion without reference to the 
findings of the district court. See, § 25-1925, R. R. S. 
1943; Toelle v. Preuss, 172 Neb. 239, 109 N. W. 2d 293. 

Both the plaintiff and defendants urge this court to 
retry the issues but for entirely different reasons. The 
defendants contend there is no sufficient description of 
the limits of the proposed district in the judgment of 
the trial court or in the bill of exceptions and conse- 
quently there was none before the trial court at the 
hearing before it nor before this court at this time, 
and the proceeding should be dismissed. They also 
urge their particular land should be excluded. The 
plaintiff on the other hand urges that the evidence be- 
fore us is sufficient to correct the description in the 
judgment of the trial court which he concedes is defec- 
tive. In his cross-appeal the plaintiff requests that 
this correction be made by this court. 

A question of what is before us immediately arises 
because the original articles of association attached: to 


Vou. 177] JANUARY TERM, 1964 19 
Zwink v. Ahlman 


and filed in district court with the petition of the plain- 
tiff, a copy of which appears in the transcript, were 
never introduced in evidence and consequently were 
not made a part of the bill of exceptions. The reports 
are so replete with the opinions of this court to the ef- 
fect that generally speaking only the evidence contained 
in the bill of exceptions may be considered by this court 
on appeal that no citation of authority to that effect is 
necessary. Unless there is an exception in the cause 
before us arising by reason of the provisions of the par- 
ticular statute under consideration and because of the 
recitations in the judgment of the trial court indicating 
they were considered by it, the articles of association 
cannot now be considered by this court. Without the 
articles of association it must be conceded there is no 
description before us either of the proposed limits of 
the district or the premises of the individual owners in- 
cluded therein as required and provided by section 31- 
727, R. S. Supp., 1961, except the description of the 
limits in the plaintiff's petition which is conceded to be 
erroneous. That the trial court considered the articles 
of association as evidence before it in making its deci- 
sion is apparent from the recitations in its judgment. It 
specifically recites it was considered by the court and 
contains references to it in several instances including 
a finding that the articles were duly executed by a 
majority of the owners ofthe real estate involved, and 
that the landowners who were benefited by the forma- 
tion of the district but who did not sign the articles 
of association were properly served with process. These 
findings could not be made from other evidence in the 
bill of exceptions. The statute under which the pro- 
posed district is sought to be established herein, sections 
31-727 to 31-766, R. R. S. 1943, as amended, provides a 
special proceeding. It provides that the original signed 
articles of association be filed in court with the petition. 

To dismiss the proceeding because these articles were 
not formally introduced in evidence when the transcript 
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shows they were duly filed and the judgment Of the 
trial court shows they were considered by it, would re- 
sult in a failure to determine the merits of the cause 
either by the trial court or this court in an equitable 
proceeding under a statute designed to benefit and im- 
prove real property and ameliorate the sanitary con- 
ditions therein. Such a result would be repugnant to 
the general rules of equity. “Where a court of equity 
has obtained jurisdiction of a case for any purpose, it 
will retain it for all, and will proceed to a final deter- 
mination of the case, adjudicate all matters in issue, and 
thus avoid unnecessary litigation.” Corn Belt Products 
Co. v. Mullins, 172 Neb. 561, 110 N. W. 2d 845. See, 
also, 30 C. J. S., Equity, § 67, p. 414. 

To remand this cause for retrial because the articles 
were not introduced in evidence when they are before 
us in the transcript and were considered by the trial 
court would appear a circuitous arid useless procedure if 
a proper decision is possible by considering them as 
evidence along with the bill of exceptions at this time. 
It may here be said that the defendants do not appear 
to specifically object to the fact that the articles are 
not in evidence although they do assert that there was 
no sufficient description of the boundaries of the dis- 
trict before the trial court. This however seems to 
refer to the fact that the limits of the proposed district 
were also not properly descrébed in the original articles 
of association. We hold that where the original articles 
of association prescribed by section 31-727, R. S. Supp., 
i961, are duly filed with the clerk of the trial court and 
shown in the transcript in this court, and the journal 
of the trial court shows they were considered by it as 
being in evidence and no specific objection is raised 
because of their not being admitted in evidence, they 
may be considered as if made a part of the bill of 
exceptions. 

It now becomes necessary to determine whether from 
the whole proceedings the proper boundaries of the 
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district can be ascertained by this court. Only confu- 
sion would result by including in this opinion the vari- 
ous long and erroneous descriptions of the boundaries 
of the proposed district set out by metes and bounds in 
the record. 

A plat or sketch of the area in which this district was 
tc be formed was received in evidence. It was admitted 
for purpose of reference only so that location might be 
made of the various descriptions of the boundaries of the 
district and the real estate holdings of the signers of 
the articles of association and of those whose land was 
included therein but who did not sign the articles. Ob- 
jections were made by the defendants to its admission. 
These objections were not pointed out in the motion for 
new trial in the district court and cannot be considered 
by us on appeal. 

Referring to the descriptions of the limits of the dis- 
trict as contained in the articles of association and the 
petition of the plaintiff to this plat, it becomes clear 
that the boundaries in both were confusing, ambiguous, 
and erroneous. The plaintiff moved to amend the de- 
scription of the boundaries by deleting a certain portion 
thereof and substituting other recited metes and bounds 
in lieu thereof after the error was called to his atten- 
tion by the motion of the Young Men’s Christian Assc- 
ciation, hereinafter mentioned. The court granted the 
motion and entered its order accordingly, but after 
effecting the substitution for that which was deleted, 
it did not conclude with the remainder of the descrip- 
tion. This resulted in the metes and bounds of the 
description never closing at the east end thereof. This 
was discovered by the plaintiff after judgment and he 
moved to have the description corrected nunc pro tunc, 
which motion the court granted and the amendment was 
made, but this description as corrected is also erroneous. 
The plaintiff in this brief on cross-appeal again suggests 
that which he states is the correct description to be 
applied by this court on trial de novo herein. It is ob- 
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vious from the record that the description presently 
suggested in the brief is again ambiguous and erroneous 
in that one of the calls purports to go west when it should 
go east. 

The several errors in the description all relate to a 
certain area which is not included within the various 
descriptions of the boundaries of the district. The tract 
which the plaintiff contends was intended to be included 
within the limits of the district by the articles of asso- 
ciation and by the trial court but which was omitted by 
reason of the several alleged errors after carefully con- 
sidering the evidence is found to be the south 300 feet 
of the east 630 feet of the proposed district although the 
area is platted and divided into blocks and lots which are 
shown on exhibit No. 2 together with the public roads 
cr streets therein. 

A consideration of the evidence including the articles 
of association is quite convincing that the tract was in- 
tended to be included in the district by the signers 
of the articles and the trial court, and the area should 
have been so included under the evidence. There are 
several reasons that impel us to this conclusion. 

Section 31-727, R. S. Supp., 1961, contains the following 
description of the contents to be set forth in the articles 
of association for creating such a district: “For that 
purpose said majority of the owners may make and sign 
articles of association in which shall be stated (a) the 
name of the district, (b) that same shall have perpetual 
existence, (c) the limits of the district, (d) the names 
and places of residence of the owners of the land in the 
proposed district, (e) the description of the several 
tracts of land situated in the district owned by those 
who may organize the district, (f) the name or names 
and the description of the real estate owned by such 
owners as do not join in the organization of the district, 
but who will be benefited thereby, * * *.” 

Article IV of the articles of association gives not only 
the names and places of residence of all the resident own- 


Vou. 177] JANUARY TERM, 1964 23 
Zwink v. Ahlman 


ers of land in the proposed district as prescribed in that 
part of the above-quoted section designated as (d), but 
opposite the names and residences appears a description 
of the land owned by each. The names, addresses, and 
descriptions of land owned by all those in the disputed 
tract mentioned are there given. 

Article V thereof states that all the owners of land 
mentioned in Article IV have signed the articles of 
association except those listed in Article VI. 

Article VI purports to give the names, addresses, and 
descriptions of all the real estate owned by each owner 
who has not joined in the organization of the district 
but who will be benefited thereby. All of the owners 
of real estate in the omitted tract who have not signed the 
articles of association are there given. In two instances, 
however, including that of the defendants Reard, their 
real estate in the area is not described as fully in Article 
VI as in Article IV. The variances in the descriptions 
in the two articles are not deemed fatal as the descrip- 
tions of their several properties in the area not in- 
cluded within the boundaries do appear correctly in 
Article IV. All of the property in the intended dis- 
trict is set out in Article IV or included in the bound- 
aries of the district described. All of those who did not 
sign the articles were served with process as shown 
by the judgment of the trial court. The articles as a 
whole show their land was to be included. In the case 
of the Reards, they appeared, answered, took part in 
the trial and testified, and their property and the extent 
thereof was quite fully gone into by them. 

It appears likewise that upon consideration of the 
erroneous descriptions of the boundaries of the district, 
that the area was intended to be and should be in- 
cluded. Without giving the full description of the limits 
of the district as set out in the petition and articles of 
the association which is of great length, it may be of some 
assistance to state that by a long series of calls involving 
directions, distances, and points along the boundary of 
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the district, the metes and bounds described lead from 
the place of beginning to the southwest corner of .Lot 
2, Block 75, of the Village of Benson. The said south- 
west corner of Lot 2 is also the northwest corner of 
Lot 9 in the same block and immediately to the south 
thereof. This lot is 300 feet long north and south. The 
remainder of the description from that point proceeds 
as follows: 
“thence south along the west line of Lot 9, Block 
75 to the southwest corner of said Lot; thence east 
along the north lot lines of Lots 9 and 10, Block 75, 
and Lots 6, 7, 8, 9 and 10, Block 70, to the center line 
of vacated 73rd Street; thence north 450 feet along 
said center line; thence east 630 feet to the east lot 
line of Lot 1, Block 67; thence north 510 feet to the 
place of beginning.” (Italics supplied.) 

It will be observed that after going south to the south- 
west corner of said Lot 9, the line described proceeds 
east along the north line of said lot and other lots having 
the same north line without ever having previously re- 
turned north again. 

It should here be stated that the west line of the por- 
tion of the premises omitted from the boundaries of the 
district and in question here is the center of vacated 
Seventy-third Street. Further that the southwest corner 
of the omitted tract lies 150 feet north of the inter- 
section at the center of vacated Seventy-third Street with 
the north line of Lot 9 of Block 75 and the extended 
line formed by the north line of the other lots mentioned 
in the description quoted. The same southwest corner 
cf the tract in question is 450 feet north of the south 
line of said Lot 9 thus extended eastward. Further, the 
northwest corner of the area so excluded from the 
boundaries of the area is 450 feet north of the north line 
of said same lot. 

The area so excluded is rectangular and we have 
hitherto referred to it herein as the south 300 feet of the 
east 630 feet of the proposed district. After going 
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north 450 feet from the point of intersection with the 
centerline of vacated Seventy-third Street, the descrip- 
tion given purports to proceed 630 feet east to the east 
line of Lot 1 of Block 67 and frorn there north 510 feet to 
the place of beginning. This description is ambiguous 
_ because in going 630 feet east, the line intersects the 
east line of Lot 10 in Block 66, ying north and across 
Bedford Avenue from Lot 1, Block 67. It is further 
ambiguous in that the point of beginning is not 510 feet 
north of said line but only 210 feet north. The place 
of beginning is really 510 feet north of the southeast 
corner of the tract and not the northeast corner thereof. 

The Young Men’s Christian Association appeared and 
alleged it owned Lots 9 and 10 of Block 75, being the 
premises east of the call in the description which went 
south on the west line of Lot 9 and never returned 
north. It filed a motion stating it was informed and 
believed its land would be encompassed by said dis- 
trict and moved that the petition be made more definite 
and certain so it might be informed whether its prem- 
ises were to be included. The motion was confessed 
and an amendment made but the only change in the 
description was to delete the call which went south 
on the west line of said Lot 9. 

It seems clear from the several descriptions of the 
boundaries of the district that at some time in the ne- 
gotiations leading to the preparation and signing of the 
articles of association, it was intended to include cer- 
tain lots extending 300 feet south of the boundary as 
finally fixed and agreed upon and that those lots ad- 
joined the center of vacated Seventy-third Street on 
the west. It is evident that in preparing the articles and 
petition, the description was not fully corrected. It 
should have gone north on vacated Seventy-third Street 
150 feet rather than 450 feet. 

Both from the descriptions of the premises of the in- 
dividual owners in the articles and from a consideration 
of the errors in the recited boundaries of the district, it 
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appears the excluded area was intended to be and should 
have been within the boundaries of the district. The 
trial court is given power by section 31-730, R. R. S. 1943, 
to exclude or include lands in the district under the 
conditions therein set out. Of necessity this includes the 
power to adjust and determine the limits of the district. 

Section 25-853, R. R. S. 1943, provides: ‘The court 
in every stage of an action must disregard any error or 
defect in the pleadings or proceedings which does not 
affect the substantial rights of the adverse party; and 
no judgment shall be reversed or affected by reason 
of such error or defect.” 

Section 25-852, R. R. S. 1943, with respect to amend- 
ments, states in part: “The court may, either before 
or after judgment, in furtherance of justice, and on 
such terms as may be proper, amend any pleading, 
process or proceeding, by adding or striking out the 
name of any party or by correcting a mistake in the 
name of the party, or a mistake in any other respect, or 
by inserting other allegations material to the case, or, 
when the amendment does not change substantially the 
claim or defense, by conforming the pleading or proceed- 
ing to the facts proved.” 

Such amendments have been made by this court on 
appeal in an equitable proceeding tried de novo. See 
Pitman v. Henkens, 125 Neb. 621, 251 N. W. 282. Like 
amendments of judgments may be made on trial de 
novo on appeal. See 5 C. J. S., Appeal & Error, § 1520, 
p. 981. 

In the present cause, the articles of association con- 
tained the premises here sought to be included within 
the boundaries of the district although the limits de- 
scribed did not contain them. Such defects may be cor- 
rected by this court herein. 

The plaintiff offered evidence in support of the forma- 
tion of the district which will be summarized here. 
One Marshall D. Becker, an attorney, testified that he 
had gone to the office of the register of deeds and checked 
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the titles of real estate in the district and had ascer- 
tained the names and addresses of the owners immedi- 
ately before filing the articles of association, and the 
names and addresses of the persons having an interest 
in the real estate were shown on records at that time. 
It appears from the articles of association that a major- 
ity of the owners joined in the execution thereof. 
Other witnesses testified as to the need of sanitation 
and improvement in the district. It appears from the 
evidence as it is related to exhibit No. 2, that the dis- 
trict extends from Seventy-second Street on the east to 
Seventy-eighth Street on the west. The two streets 
are connected by Bedford Avenue which runs east and 
west approximately through the center of the pro- 
posed district and crosses intervening streets. Testi- 
mony of owners in the district living on Bedford Avenue 
showed it was not paved and that it was muddy when 
wet and there was a cloud of dust when dry. There 
were open ditches along its sides which were not cleaned 
by the public authorities after rains. This was attrib- 
uted by the witness to the lack of interest by the city of 
Omaha or the county because the district was within 3 
miles of the city. The owners themselves were forced to 
clean them after rains when they were in a “mess.” The 
water in the ditches at times would be 114 feet deep. The 
road itself was rough and shook cars badly when dry. The 
street was described as little better than a cow path 
being filled with holes and ruts. One witness said that 
he had to enter his premises from a downhill position 
when the street was muddy. The owners had put sand 
on the street but it was washed away by rains. Chains 
or mud tires were required in wet weather. Bedford 
Avenue was well lined with homes on the south side 
from Seventy-sixth to Seventy-second Streets but there 
were no sidewalks. There were some homes and some 
vacant lots on the north. School buses run through the 
neighborhood and on one occasion because of the mud 
a school bus had slipped off the road into the ditch at 
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the side and the children had to walk home through 
the mud. 

There were no sewers in the area of the district and 
the homes had septic tanks. Some residents had septic 
tank problems as the tanks overflowed and backed up. 
The overflow contributed to the presence of rats, 
gophers, and moles, resulting in conditions which were 
not sanitary. 

There was testimony that there was an interceptor 
sewer on Seventy-second Street on the east which ex- 
tended 1% block west of that street into the district. 
This street was well-traveled with a bus line thereon. 
The desire to see paving and sewers installed was testi- 
fied to by the plaintiff's witnesses. 

The defendant Wilfred Ahlman testified that he re- 
sides at 7420 Bedford Avenue with his mother, sister, 
and two brothers. He acquired title to the property 
on which they live in 1945 and they have lived there 
since 1947. When he came back from the service in 
1945, the area was rural in character. There were or- 
chards in the area and the Ahlmans still have an orchard. 
He stated that if the sanitary and improvement district 
were established, the property would be benefited from 
the standpoint of sanitary improvements but in his 
personal opinion it would not be benefited because the 
land would lose its rural character which was their 
reason for moving there. 

Irma Ahlman, his mother, likewise testified to their 
moving there when there were only three houses in the 
area because they wanted some privacy. They have 
their own plumbing system which works well. If the 
improvements were made, no one would be benefited 
because the street would be a racetrack that would re- 
sult in injury to children playing thereon. Her direct 
testimony ended as follows: “Q. And you feel the 
property will not benefit if the Court establishes this 
district? A. I do not know. I won’t be able to pay 
for it so I don’t want it. Q. And it is therefore your 
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desire to be excluded therefrom? A. Yes, sir.” On 
cross-examination appear these questions and answers: 
“Q. I know you don’t want it in, but the question is 
whether or not if they were put in, that would enhance 
your property, wouldn’t it be a benefit to the property, 
truthfully now? A. Well, it might in some ways. Q. 
In what ways? A. Well, for the benefit maybe of 
people that wanted to race down there and things like 
that. Q. Not as far as the property itself is concerned? 
A. As far as I am concerned, I am going to keep the 
ground and I don’t want it.” 

The defendant Clarence F. Reard testified he lives at 
7215 Bedford Avenue and has lived there since 1946. 
He owns 5 acres on the south side of Bedford Avenue 
and 3 acres on the north thereof, all of which he states 
was contemplated as being within the district. The 8 
acres are devoted to agriculture and livestock. He raises 
mink and Shetland ponies, from which livestock he re- 
ceives his principal source of income, it being 90 percent 
of his living. Reard has thereon 37 ponies in sheds and 
pens and 225 old mink from which young are raised and 
sold. On direct examination these questions were asked 
of him to which he gave the following answers: “Q. Do 
you feel that your property would not be benefited by 
the formation of the district? A. There would be 
benefit to the property but not tome. Q. In other words, 
this will cause you a loss? A. At the present time it 
would cause me a loss. @. How do you feel that the 
property would be benefited if the Court should estab- 
lish a sanitary district. A. My property would be 
benefited but only on the basis of making me more 
money if I sell it. Q. Will your property benefit or 
won’t it—you have stated both. A. It won't.” On 
cross-examination he further stated: “Q. You feel 
then that if streets are put in there that is going to 
cause you to discontinue the pony business there? A. 
Well, yes, it would, in time. Q. Eventually? A. Yes. 
Q. But insofar as the value of the lots is concerned, 
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as lots, streets and sewers will benefit the value as lots. 
A. Yes. Q. It won’t help your pony business any, 
though? A. No.” 

The statute before us, sections 31-727 to 31-729, R. S. 
Supp., 1961, together with section 31-730, R. R. S. 1943, 
providing for the hearing on the proffered objections 
by landowners, has never been construed by this court. 
It is, however, quife similar to the proceedings govern- 
ing drainage districts to be organized in district court 
under sections 31-301 to 31-304, R. R. S. 1943. In the 
case of Petersen v. Thurston, 157 Neh. 833, 62 N. W. 2d 
68, it was held that the objectors may object to the or- 
ganization of the district only on the ground that their 
land would not be benefited by drainage and should 
not be included. It was further held that the burden 
was upon the objectors to satisfy the court that their 
lands should not be included. We think the same rule 
should apply here and that in the hearing provided for 
under section 31-730, R. R. S. 1943, where the owner of 
lands included in the proposed district seeks to have 
such lands excluded on the ground that they will not 
be benefited, the burden is on the landowner to satisfy 
the court that they will not be benefited. 

This burden has not been met and a preponderance 
of the evidence justifies the conclusion that the creation 
of the district would benefit the lands in the proposed 
district and the inclusion of the defendants’ land therein 
would result in a benefit also. 

The last portion of the description of the boundary 
of the district shown in the original judgment of the 
trial court according to the transcript herein reads as 
follows: “thence east along the South line of Lots 5, 4, 
3, 2 and 1, Block 75, across 75th Street, and continuing 
along the South lines of Lots 5, 4, 3, 2, and 1, Block 75, 
across 75th Street, and continuing along the South lines 
of Lots 5, 4, 3, 2, and 1, Block 70, to the center line of 
vacated 73rd Street.” (Italics supplied.) The italicized 
portion shown therein is a repetition. The whole of the 


° 


Vou. 177] JANUARY TERM, 1964 31 
State ex rel. Finigan v. Norfolk Live Stock Sales Co., Inc. 


last portion quoted or so much thereof as appears in 
the judgment should be deleted from the judgment of 
the trial court and the amendments made nunc pro tunc 
by the trial court should be vacated, and the following 
should be added to the description in the original judg- 
ment in lieu of the last portion deleted: “thence east 
along the South line of Lots 5, 4, 3, 2 and 1, Block 75, 
across 75th Street, and continuing along the south lines of 
Lots 5, 4, 3, 2 and 1, Block 70, to the center line of 
vacated 73rd Street, thence north 150 feet along said 
center line; thence east 630 feet to the east line of 
Lot 1, Block 67; thence north 510 feet to the place of 
beginning.” 

As so amended the original judgrnent encompasses 
the correct boundaries of the proposed district. As so 
modified the original judgment should be and _ is 
affirmed. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA EX REL, PEARLE F. FINIGAN, DIRECTOR, 
DEPARTMENT OF AGRICULTURE AND INSPECTION, STATE OF 
NEBRASKA, APPELLANT, V. NORFOLK LIVE 'STocK SALES 
CoMPANY, INCORPORATED, A CORPORATION, APPELLEE. 
128 N. W. 2d 130 
Filed May 1, 1964. No. 35682. 


1. Statutes. Courts should give to statutory language its plain 
and ordinary meaning. 
2. Evidence. Courts will generally take judicial notice of geo- 
graphical conditions. 
Appeal from the district court for Madison County: 
Fay H. Potiock, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellant. 


Jewell & Otte, for appellee. 
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Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BoSLAUGH, J. 
This is an action for declaratory judgment relief 


brought by the Director of the Department of Agricul- . 


ture and Inspection of the State of Nebraska against 
the Norfolk Live Stock Sales Company, Incorporated. 
The defendant operates an auction livestock market at 


| 
| 
{ 


Norfolk, Nebraska. The purpose of the action is to 


determine the amount of fees owed by the defendant 
for the inspection of livestock and to require the de- 
fendant to remit the proper fees. 

The action arises under the Nebraska Auction Live- 
stock Market Development Act, Chapter 54, article 11, 
R. S. Supp., 1961. The act provides generally for the 
licensing and regulation of auction livestock markets in 
the State of Nebraska. It requires that all livestock 
entering an auction livestock market be inspected for 
health before being offered for sale; that the inspection 
shall be made by a veterinarian designated by the di- 
rector; that the fees for such inspection shall be estab- 
lished by the rules and regulations of the director; and 
that such fees shall be collected by the operator of the 
auction livestock market and remitted to the director. 
§ 54-1150, R. S. Supp., 1961. 

On March 10, 1962, the director adopted rules and 
regulations which established the fees for the inspection 
of livestock entering auction livestock markets. The 
defendant did not comply with the regulations adopted 
on March 10, 1962, but collected and remitted fees in 
accordance with regulations which had been adopted in 
1957. This action was then brought to determine the 
liability of the defendant for fees under the 1962 
regulations. 

The amended answer and cross-petition of the de- 
fendant alleges that it is exempt from the Nebraska 
Auction Livestock Market Development Act and the 
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rules and regulations adopted under its authority. The 
trial court found that the defendant is exempt from 
the act and the regulations promulgated under the act, 
and dismissed the action. The plaintiff’s motion for new 
trial was overruled and he has appealed. There is no 
cross-appeal. 

Section 54-1129, R. S. Supp., 1961, provides in part: 
“This act shall not be construed to include: * * * (4) 
Any presently existing livestock market, stockyards, or 
facilities commonly known as a central public livestock 
market or a terminal livestock market and regulated 
under the provisions of the federal Packers and Stock- 
yards Act, 1921, and amendments thereto.” 

The defendant contends that subsection (4) of sec- 
tion 54-1129, R. S. Supp., 1961, creates three exempt 
classifications, one of which is divided into two sub- 
classifications. The defendant argues that the exempt 
classifications are: (1) Any existing livestock market 
regulated under the provisions of the federal Packers 
and Stockyards Act; (2) stockyards regulated under 
the provisions of the federal Packers and Stockyards 
Act; and (3) facilities commonly known as a central 
public livestock market or a terminal livestock market 
and regulated under the federal Packers and Stock- 
yards Act. 

At the time the statute became effective, and at all 
times since, the defendant has operated a “stockyard” 
within the meaning of the federal Packers and Stock- 
yards Act, 1921, and has been regulated under the act. 
See 7 U.S. C. A., § 202, p. 154. Thus, under the defend- 
ant’s theory of the statute, the defendant is exempt as 
an “existing livestock market” or as a “stockyards” regu- 
lated under the federal act. 

The plaintiff contends that subsection (4) of section 
54-1129, R. S. Supp., 1961, creates only one exempt 
classification. The plaintiff argues that the Legislature 
did not intend to exempt a livestock market or stock- 
yards unless it was also a central public livestock market 
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or a terminal livestock market. The plaintiff’s theory 
of the statute is that the word “or” as it appears in 
subsection (4) of section 54-1129, R. S. Supp., 1961, is 
used to indicate an appositional relation of thought, and 
that the alternatives mentioned are similar or equiva- 
lent in meaning instead of different or distinct. See, 
Uldrich v. State, 162 Neb. 746, 77 N. W. 2d 305; Phillips 
v. State, 154 Neb. 790, 49 N. W. 2d 698. 

Under the plaintiff’s theory of the statute, the ques- 
tion of whether the defendant is subject to the act de- 
pends upon the meaning of the words “a central public 
livestock market or a terminal livestock market” as 
used in subsection (4) of section 54-1129, R. S. Supp., 
1961. Neither term is defined in the act and the plain- 
tiff has not suggested a definition of either term. Ap- 
parently, these terms have not acquired a well-known 
meaning from custom or usage in trade and commerce 
and their meaning has not been adjudicated. In such 
a situation it is the duty of the court to give the statu- 
tory language its plain and ordinary meaning. Todd 
v. County of Box Butte, 169 Neb. 311, 99 N. W. 2d 245. 

Webster’s Third New International Dictionary, page 
2359, defines a “terminal market” as “a central market- 
ing place for a farm product (as grain, livestock) re- 
ceived from scattered or outlying shipping points and 
sold through a public exchange.” 

The pleadings establish that the defendant operates a 
public livestock market in Norfolk, Nebraska. The only 
inquiry remaining is whether Norfolk, Nebraska, is a 
central location. 

Courts will generally take judicial notice of geograph- 
ical conditions. In re Estate of Nilson, 81 Neb. 809, 116 
N. W. 971. The location of Norfolk, Nebraska, is such 
that we think that the defendant’s place of "business 
must be considered to be centrally located within the 
meaning of the statute. 

We conclude that the defendant is exempt from the 
operation of the Nebraska Auction Livestock Market 
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Development Act. It is, therefore, unnecessary to con- 
sider the plaintiff's other assignments of error. 
> The UCemEnt of the district court is affirmed. 


AFFIRMED. 


“WALTER R. LYBARGER ET AL., APPELLEES, v. STATE OF 


. NEBRASKA, DEPARTMENT OF ROADS, APPELLANT. 
128 N. W. 2d 132 


Filed May 8, 1964. No. 35467. 


Trial. An opening statement is to advise the jurors concerning 
the question of fact involved, so as to prepare their minds for 
the evidence to be heard, and facts should not be stated which 
cannot be proved. 

In all cases considerable latitude must be allowed in 
the statement of what the party “expects” to prove. The fact 


.that.he may fail to establish the facts which he may have 


expected to prove does not necessarily establish the fact that 
the statement was intentionally false. 

Trial: Appeal and Error. Counsel in referring to matters which 
he subsequently does not attempt to prove may be guilty of 
inexcusable misconduct prejudicial te the opposing side, justi- 
fying, in the case of proper objection, a new trial or a reversal. 
Trial. Where counsel in an opening statement positively states 
that the evidence will show certain material facts when he 
knows or should have known no such evidence is to be produced, 
the court, on the failure of such proof becoming apparent and 
proper objection being made thereto, should admonish the jury 
to disregard such statements or, if an admonition be deemed 
inadequate to cure the error, declare a mistrial. 

Eminent Domain: Evidence. The evidence as to the adapta- 
bility of property for certain uses must be limited to uses reason- 
ably anticipated in the immediate future. 

Evidence as to the value of property for a 
particular use is not competent. Its adaptability for certain 


"uses may be considered only in determining the reasonable 


market value of the land at the time it is taken or damaged. © 
Witnesses should not be allowed to give their 
opinions as ‘to the value of property for a particular purpose, 
but should state its market value in view of any purpose to 
which it is adapted. 

Eminent Domain: Damages. Injuries to land, no part of which 
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is taken, or to the residue of a tract of which a part is taken, 
which will entitle the owner to compensation are such as spe- 
cially affect him, and not such as are suffered by the community 
generally or such as differ only in degree, and not in kind, 
from those suffered in common by the people of the whole 
neighborhood. 


While the recovery of damages is not limited to 
instances of actual invasion of the land itself, yet damages can 
be justified only by evidence of direct physical disturbance of 
an existing right, either public or private, which the owner 
possesses in connection with his property and which gives an 
additional value to it, and by evidence that through such dis- 
turbance he has sustained a special damage with respect to his 
property or to a right appurtenant thereto different from or in 
excess of that suffered by the public in general. 


Appeal from the district court for Lancaster County: 
Joun L. Pork, Judge. Reversed and remanded. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, A. A. Christensen, James F. Petersen, and James 
J. Duggan, for appellant. 


Wagener & Marx, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


Brow.er, J. 

This is an eminent domain proceeding which was in- 
stituted by the State of Nebraska, Department of Roads, 
as condemner, against the condemnees, Walter R. Ly- 
barger and Mabel H. Lybarger. 

The condemner appealed from the award of the board 
of appraisers to the district court for Lancaster County. 
In that court the Lybargers, as conderanees, were desig- 
nated as plaintiffs and the condemner, State of Nebraska, 
Department of Roads, as defendant. The parties will 
be referred to herein as they were designated in the 
district court, and when the plaintiff is mentioned in 
the singular, the reference is to Walter R. Lybarger. 
At times the defendant will be designated as the State. 

The action in district court was to determine the 
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amount of damages to be awarded the plaintiffs for 13 
lots together with parts of 5 other lots taken from them 
by the State for the construction of a portion of the 
Interstate Highway System, together with certain re- 
strictions of exit from some of the areas affected. The 
premises taken were located in Blocks 17 and 16 in Bel- 
mont Addition to the City of Lincoln, Nebraska. Three 
of the lots were situated in a commercial zone of said 
city and had business properties located thereon, and 
the others were zoned in residential districts including 
four residences and a portion of another residence The 
lots in Block 16 were unimproved but used for parking 
of automobiles. 

The jury returned a verdict for the plaintiffs in the 
amount of $63,500 and judgment was entered thereon. 
The defendant’s motion for a new trial having been over- 
ruled, the State brings the cause here on appeal. 

It assigns errors to the trial court which, insofar as 
they need to be considered by this court, are that the 
court erred: In overruling defendant’s motion for mis- 
trial after the opening statement of plaintiffs’ counsel; 
in permitting the witness, Karl A. Witt, to testify con- 
cerning the value of the land taken for the specific pur- 
pose of assembling it with surrounding lands; and in 
overruling defendant’s motion to strike the opinion of 
William R. Swearingen for the reason that opinion in- 
cluded noncompensable elements. 

The portions of the opening statement to the jury 
which the defendant maintains contains the objection- 
able and prejudicial statements of counsel are set out 
in the bill of exceptions. This, with the objection first 
raised, will now be considered. 

The statement sets forth at considerable length the 
purchase and development of the real property involved. 
It states: “The evidence will show this was all built 
up by the Lybargers. The Lybarger family, the father. 
mother and children, spent a great amount of time in 
filling this area. 
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-“When they bought it there was only one little house, 
a little two room house, sitting on one of these lots. 
I don’t know whether the evidence will show it, but the 
Lybargers moved into that house and completely worked 
it over. They raised the grade; they added more rooms 
on to the house, and lived there as a family unit for 
many years, until they moved across the alley into a 
little better house across the alley. The evidence will 
show that these lots they purchased, with the exception 
of that one house, were unimproved, except for some 
old shacks or buildings which were torn down. And 
houses were then built; four houses were built on these 
lots, or moved in on these lots. * * * 

“The evidence, I think, will be undisputed that the 
property that is involved in this hearing was built up 
by the Lybargers until their net income, the net income 
was almost $5,500.00 a year. After the payment of 
taxes; after the payment of upkeep; and, after the pay- 
ment of their expenses on that property, they had 
$5,500.00 net income from that property. 

“BY MR. CHRISTENSEN: Your honor, I’d like to 
object to the reference to the net income as being an im- 
proper item of evidence, and further, being an improper 
matter to state. An opening statement must reflect the 
evidence. 

“BY MR. MARX: That’s what our evidence is going 
to be, and it is a proper element. 

“BY THE COURT: I better rule on it at this time. 
It is not a proper item or element at this time.” 

Counsel continued with a description of the lots taken 
and shortly thereafter stated: ‘The evidence will also 
show that on Lot 16 there was a house sitting, and only 
part of which—only part of it extended over on to this 
Lot 17 (indicating). The evidence will show that the 
State took that entire house, which they had no right 
to; they took and removed the entire house. 

“BY MR. CHRISTENSEN: Again I object to what 
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the State had a right to do or not to do, as not proper 
in the opening statement. . 

“BY MR. MARX: Our evidence will show that. 

“BY THE COURT: I agree with Mr. Christensen. 
Sustained.” 

Shortly thereafter, plaintiffs’ counsel further pro- 
ceeded over objection of the opposing attorney ending 
with the first demand for a mistrial. ‘Our evidence will 
be to the effect that this property had a valuation of 
from $125,000.00 to $150,000.00, and we will introduce 
evidence by disinterested witnesses that that is what that 
property was worth. 

“There will also be evidence by individuals who were 
dealing on this property directly to the north, and 
there will be evidence introduced that for an area of 
less ground than what the State took from Mr. Lybarger, 
Mr. Lybarger was able to sell this remaining area for 
more than the State offered him for what they took. 

“BY MR. CHRISTENSEN: Your honor, I object to 
this type of an opening statement. I think it is en- 
tirely without foundation, and is entirely without basis. 

“BY THE COURT: Sustained. 

“BY MR. CHRISTENSEN: On that basis, at this time 
I move for a mistrial. 

“BY THE COURT: Overruled.” 

At the close of the opening statement, the defendant’s 
counsel made another motion for a mistrial in the ab- 
sence of the jury giving reasons therefore and. ending 
as follows: “On that grounds, in addition to the others, 
at this time the State moves for a mistrial, and in the 
alternative moves the Court to withdraw a juror and 
continue the case.” 

The motion was overruled and no statement was made 
to the jury cautioning it to disregard any portion of the 
counsel’s opening statement. 

Opening statements are briefly referred to in section 
25-1107, R. R. S. 1943, which reads in part as follows: 
“When the jury has been sworn the trial shall 
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proceed in the following order, unless the court for 
special reasons otherwise directs: * * * The plaintiff 
must briefly state his claim, and may briefly state the 
evidence by which he expects to sustain it.” 

Very few cases before this court have involved the 
opening statements. The only one which has any appli- 
cation to the cause before us is Yechout v. Tesnohlidek, 
97 Neb. 387, 150 N. W. 199. There the court stated, 
“In making the opening statements to a jury, the plain- 
tiff is entitled to ‘briefly state his claim, and may briefly 
state the evidence by which he expects to sustain it.’ 
Rev. St. 1913, sec. 7846. In all cases considerable lati- 
tude must be allowed in the statement of what the party 
‘expects’ to prove. The fact that he may fail to estab- 
lish the facts which he may have expected to prove does 
not necessarily establish the fact that the statement was 
intentionally false. The incidents referred to, even if 
not proved, were of a trivial matter, not material to a 
recovery, and we cannot conceive of any prejudice re- 
sulting therefrom.” 

Although the cited case held that considerable latitude 
should be allowed counsel in the opening statement, the 
clear implication of the language of the court is that a 
statement which is known to be false might be erroneous 
and prejudicial. 

An opening statement is to advise the jurors concern- 
ing the question of fact involved, so as to prepare their 
minds for the evidence to be heard, and facts should 
not be stated which cannot be proved. See 29 Words 
& Phrases (Perm. Ed.), Opening Statement, p. 528. 

In 53 Am. Jur., Trial, § 457, p. 359, we find this dis- 
cussion applicable to the cause before us: “The courts 
recognize that proof frequently fails to come up to ex- 
pectation; the tendency is therefore to permit counsel 
a reasonable latitude in stating to the jury the facts 
proposed to be shown. Hence, in the absence of sub- 
stantial error, the action of counsel in good faith in re- 
ferring in his opening statement to matters subsequently 
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not proved cannot be questioned. However, as soon 
as it can be demonstrated that they cannot be substan- 
tiated, such statements should be withdrawn. It is, of 
course, true that counsel in referring to matters which 
he subsequently does not attempt to prove may be 
guilty of inexcusable misconduct prejudicial to the op- 
posing side, justifying, in the case of proper objection, 
a new trial or a reversal.” 

In 118 A. L. R. 548, there is an annotation of some 
length dealing with: “Reference by counsel in opening 
statement in civil case to matters which he does not at- 
tempt to prove as ground for new trial or reversal.” 
Cases are there cited where appellate courts have refused 
to grant a new trial or a reversal; other cases are as- 
sembled on page 549 of the annotation where the new 
trial or reversal was granted in such a case. The in- 
stances cited vary greatly, some dealing with imma- 
terial or irrelevant statements and others with open- 
ing statements where under varying circumstances there 
was no subsequent attempt to prove the substance of 
the statements in the evidence thereafter. In many in- 
stances the outcome in the cited cases turns on the time- 
liness of the objection, in others on the sufficiency of 
corrective instructions or admonitions given by the 
trial court. 

Shafer v. H. B. Thomas Co., 53 N. J. Super. 19, 146 
A. 2d 483, was a case where the defendant’s counsel on 
the opening statement said that defendant, even though 
it denied liability, had made an offer to “pay her medi- 
cal expenses plus a little bit more.” Thereupon the 
plaintiff’s counsel objected to the remarks but with- 
drew the objection after the court indicated that de- 
fendant’s counsel had a right to make the statement. The 
New Jersey court, in considering the situation, stated: 
“Defendant’s counsel admits he intended to submit no 
proof with reference to this statement. There is no 
justification for counsel to make such a statement. We 
deem such remarks to be improper. After the statement 
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was made, the trial court should have declared a mis- 
trial or should have strongly guarded the jury ‘against 
the pernicious results through proper instruction * * *.’ 
Patterson v. Surpless, 107 N. J. L. 305, 308 (E. & A. 
1930). Generally, we note in 53 Am. Jur., Trial, § 457, 
page 359, that ‘counsel in referring to matters (in his 
opening) which he subsequently does not attempt to 
prove may be guilty of inexcusable conduct prejudicial 
to the opposing side * * *.’” 

In Maggio v. City of Cleveland, 151 Ohio St. 136, 84 
N. E. 2d 912, the court set out the remarks of counsel 
saying: “A part of the quoted comments of counsel 
were highly objectionable not only because they in- 
jected into the case plaintiff’s family of two children and 
a mentally sick husband, but because they included a 
graphic description of the incident allegedly responsible 
for the husband’s mental derangement, neither of which 
matters had any relevancy to plaintiff’s action to re- 
cover compensatory damages for physical injuries to 
herself.” In stating its decision, the opinion concluded: 
“Without lengthening the opinion further, this court 
is unanimously of the view that because of the objec- 
tionable and improper matter included in the opening 
statement, which could well have been a factor con- 
tributing to the large amount of the damage award, 
coupled with the trial of the case to jurors, whose quali- 
fications as fair and impartial jurors were open to seri- 
cus question, the city’s motion for a new trial should 
have been sustained. The failure to do so resulted in a 
denial to it of substantial justice.” See, also, City of 
Shawnee v. Sparks, 26 Okl. 665, 110 P. 884; Quillen v. 
Lessenger, 190 Iowa 939, 181 N. W. 8, where the question 
was discussed but the judgment was reversed on other 
grounds; McCarthy v. Spring Valley Coal Co., 232 III. 
473, 83 N. E. 957. 

With these cases and the rules cf law stated, we shall 
now discuss the cause before us. A considerable por- 
tion of the opening statement contained in the record 
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before us, much of which is not included herein, deals 
with the efforts of the plaintiffs and their children in 
slowly acquiring, improving, and building up the prem- 
ises involved in the litigation over a period of 27 years. 
The purpose of the action, of course, was to determine 
the value of the real estate and improvements as they 
existed at the time of the taking on September 13, 1961. 
The State objects to this extended résumé of the work in- 
volved by the plaintiffs and their family, asserting that 
it was intended to create sympathy of the jury towards 
the plaintiffs, and that the manner of its acquisition and 
the difficulties encountered were no part of the question 
under consideration and were not determinative of value. 
Further, they contend even if these matters might have 
been shown to some extent by evidence, they were not 
a proper subject for a detailed and extended opening 
statement. Whether or to what extent under the cir- 
cumstances they were improper or prejudicial is, in 
view. of our decision, unnesessary for this court to de- 
termine. ; 

There are, however, certain portions of the opening 
remarks of counsel to which our attention is impelled. 
Counsel stated unequivocally that the property was 
built up by the plaintiffs until their net income from 
that property was $5,500 a year after paying taxes, up- 
keep, and expenses on that property. After the attor- 
ney for the defense made objection, counsel stated: 
“That’s what our evidence is going to be, and it is a 
proper element.” The trial court sustained the objection 
to the statement but gave no admonition to the jury.’ 
It must be conceded this court, with the whole evidence 
before it, is now in a much more advantageous position 
than the trial court was at that time. It appears without 
question that plaintiffs’ counsel introduced no evidence 
whatever of net income from the property. However, 
the testimony does show the gross rentals. It would 
appear they were less than the $5,500 figure asserted by 
their counsel as net, though there is evidence that they 
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exceeded $5,000 provided there were no vacancies. There 
was considerable evidence of substantial vacancies and 
the proof is wholly lacking as to the taxes, upkeep, or 
other expenses which constitute the other side of the 
ledger. In the brief of the plaintiffs on this aspect of 
the case, it is asserted rather naively that the counsel, 
believing the trial court had ruled evidence of net income 
inadmissible by its ruling, offered no further proof on 
this point and that the defendant had first elicited evi- 
dence of gross income. The plaintiffs later, however, 
covered the gross rentals quite completely. 

Plaintiffs’ counsel, immediately before the defend- 
ant’s motion for a mistrial, stated positively that the 
plaintiffs’ evidence would be to the effect that the prop- 
erty taken had a valuation of from $125,000 to $150,000, 
and that plaintiffs would introduce evidence by disin- 
terested witnesses that that was what the property was 
worth. Only two witnesses aside from the plaintiff 
himself testified as to the value of the premises taken’ 
and the damage to the remainder. One, Karl A. Witt, 
a home builder and developer of property for both resi- 
dential and commercial purposes, valued the premises at 
$80,000 at or about the time of the taking. His testi- 
mony was taken by deposition more than 4 months prior 
to the trial of the cause in district court. The other 
witness was William R. Swearingen, a real estate broker 
and appraiser, who testified concerning the value of 
the several tracts or lots and of the whole, and fixed the 
total value with damage to the remaining property at 
$81,630. A copy of his appraisal had been submitted to 
plaintiffs’ counsel. It would appear without question the 
attorney for the plaintiffs knew the value these witnesses 
had placed upon the premises before making the open- 
ing statement and that those values did not approach 
$125,000 to $150,000. , 

Any lawyer engaged in trial work is well aware of the 
initial interest displayed by jurors when first informed 
of the cause which they are to determine. The whole’ 
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purpose of the proceeding was to fix the value of and 
damage to the premises of plaintiffs. Yet counsel pro- 
ceeded at the opening of the trial to relate values of the 
property taken and asserted that independent witnesses 
would so testify concerning them when he knew or 
should have known they would not. In the present 
cause the plaintiff himself fixed values on the premises 
in excess of those stated by the two independent wit- 
nesses. These approached but did not quite attain the 
lower figure of $125,000 mentioned in the opening state- 
ment. The taking of evidence in the trial court ex- 
tended over a period of 5 days, and what values were 
remembered and considered by the jurors and what 
effect the values asserted so positively by counsel at 
the opening of the trial had on the jurors cannot be told. 

In the opening statement, counsel asserted that the 
State had no right to take a house on a certain Lot 16 
that extended over on Lot 17. The evidence shows that 
a portion of this house was on the land taken but most 
of it was on the remaining premises of the plaintiffs. 
It appears from the evidence that the State sold the 
house for $193 to the plaintiffs who moved it to other 
property. Whether it could have lawfully been taken 
and the effect of the sale thereof back to the plaintiffs 
was a question to be directed to the attention of the 
court. It would either determine it as a matter of law 
or present any issue of fact in respect thereto to the 
jury under proper instructions. It was not a matter for 
plaintiff's counsel to argue to the jury in an opening 
statement with his own interpretation of the law. 

It appears on reviewing the whole of the opening state- 
ment of the plaintiffs’ counsel that it was prejudicial in 
its nature, that recitations as to what the testimony 
would show were false as to certain material matters, 
‘and that they were either known or should have been 
known to be so at the time made. Such statements were 
not conducive to an atmosphere of fairness. 

This court has held that when a timely motion for 
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mistrial is made when remarks of counsel in the closing 
argument to the jury are improper and prejudicial, the 
motion should be sustained unless the error appears to 
be cured by the admonition of the court. See, Sando- 
mierski v. Fixemer, 163 Neb. 716, 81 N. W. 2d 142; Buhr- 
man v. Smollen, 164 Neb. 655, 83 N. W. 2d 386. We think 
the same rule should be applied to remarks made in 
an opening statement. Where counsel in an opening 
statement positively states that the evidence will show 
certain material facts when he knows or should have 
known no such evidence is to be produced, the court, 
on the failure of such proof becoming apparent and 
proper objection being made thereto, should admonish 
the jury to disregard such statements or, if an admoni- 
tion be deemed inadequate to cure the error, declare a 
mistrial. 

The only admonition given by the court in the cause 
was contained in the ninth instruction wherein it was 
stated: “You will disregard all statements of counsel on 
either side unless the same are supported by the evi- 
dence. You will draw no conclusions or inferences from 
questions propounded by counsel, nor from offers of 
evidence to which objections were sustained by the 
court, and you will not consider any evidence which was 
stricken out by the court.” The instructions were given 
after a 5-day trial. It is not specifically related to and 
does not refer to the opening statement. The instruc- 
tion was given in conjunction with those referring to 
the reception and introduction of evidence. Many ob- 
jections, discussions, and rulings had been made during 
the trial. It refers to counsel on either side and could 
easily refer to matters growing out of the reception of 
evidence only. Under the circumstances, we do not 
consider the admonition in the instruction sufficient to 
remove the prejudice arising from the errors discussed 
in the opening statement of counsel. The motion for 
new trial should therefore have been sustained by the 
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trial court and the judgment must be reversed for that 
reason. 

Inasmuch as this decision will require a new trial 
in district court, it will be necessary to consider other 
objections of the defendant. The defendant assigns er- 
ror to the trial court in admitting the evidence of Karl 
A. Witt as to the valuation of the premises taken from 
the plaintiffs. Witt stated he was a home builder and 
developer. His operations had primarily been for resi- 
dential purposes although he and his associates were 
developing commercial land also. 

His testimony given by deposition is quite voluminous. 
He testified concerning a plan for developing a shop- 
ping center in the general area of the plaintiffs’ land. 
About 6 months after the condemnation, Witt purchased 
the remaining lots of the plaintiffs in Block 17 together 
with other lots which they owned in Block 15. He re- 
quested the plaintiff when he purchased his lots to 
keep it quiet but the plan got out when the deed and 
mortgage in this transaction were filed for record. The 
purchase did not include the buildings and a contract 
with the plaintiff provided that the plaintiff was to re- 
move them and clear the lots and foundations. 

A considerable portion of his testimony concerned a 
great many lots acquired or sought to be acquired by 
him and his associates with whom he had a working 
agreement. Most of the lots were contained in blocks 
to the north and west of the land here taken. Some had 
been purchased by Witt and others by his associates or 
both of them together. Options were secured or were 
attempted to be secured on some of them. In some in- 
stances there was only an oral agreement to purchase 
which he felt sure would be honored. The dates of pur- 
chase, the prices, and descriptions of most of the lots so 
acquired or sought to be acquired were not given. 

He stated that although the coming of the interstate 
had not greatly raised values about the area, he-did 
suppose that it had an effect on where they wanted to 
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locate the shopping center, ang that the coming of the 
highway had speeded up the’process of development 
which they had been anticipating for several years. 
The lots which they had purchased were in a residen- 
tial zoned area and he had made no application to have 
them zoned commercially but had talked it over many 
times with persons at the planning director’s office. He 
anticipated no difficulty in having the zoning changed 
because the comprehensive plan showed the area suit- 
able for commercial purposes. 

He stated with regard to some of the lots purchased 
that he considered the houses thereon worthless to him 
for the purposes for which they were procured. He 
said, “I’m after a specific thing.” When asked if he had 
an opinion of the value of the plaintiffs’ land on or about 
September 1, 1961, he stated: ‘That would have to be 
conditioned by what the party was going to do with 
them. If they were going to develop them like we have 
developed.” On being asked what his opinion was, 
ever objections followed by a mction to strike the an- 
swer, he said: “Oh, oh, I think, knowing what I know’ 
about what our plans are, we could have conceivably 
given eighty thousand dollars for that piece.” He stated 
that when he purchased the plaintiffs’ property, he 
might have had to pay more because of what he and 
his associates had already bought. He had purchased 
certain lots in Block 15 in 1960 for $200 a lot. He further 
testified as follows: “@Q. Now your thinking, on your 
thinking of these values, vou are thinking in light of 
your—what you would use the property for, is that cor- 
rect? A. That’s right. * * * Q. Now when you think 
of market value do you think what the property would 
sell to anyone? A. No. Q. Rather than what you 
would pay for it you are not thinking in those terms? 
A. That’s right. Q. You are thinking in terms of what 
their value is to you. A. Me or to anyone else that 
thinks of a specific thing.” He stated he knew of no 
other person who wanted the property that he had pur- 
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chased for any particular thing except he knew two 
cil companies who were interested in filling stations 
since the acquisition of land for the location of the 
highway. He supposed he would not have bought the 
plaintiffs’ land if he had not known of the highway. 

In Sump v. Omaha Public Power Dist., 168 Neb. 120, 
95 N. W. 2d 209, this court laid down the following 
rules: “In a condemnation proceeding under the power 
of eminent domain the measure of damages where land 
is not taken is the difference in the reasonable market 
value before and after the damaging, taking into con- 
sideration the uses to which the land was put and for 
which it was reasonably suitable. 

“In determining the reasonable market value of land 
in a condemnation proceeding it is proper to consider the 
condition of the property and all its surroundings, as 
well as its adaptability for any particular use. If it 
has a peculiar adaptation for certain uses which adds 
to its value the owner is entitled to the benefit of it. 

“Evidence as to the value of property for a particular 
use is not competent. Its adaptability for certain uses 
may be considered only in determining the reasonable 
market value of the land at the time it is taken or 
damaged. 

“The evidence as to the adaptability of property for 
certain uses must be limited to uses reasonably antici- 
pated in the immediate future. 

“The adaptability for uses which may be considered 
must be so reasonably probable and so reasonably ex- 
pected in the immediate future as to affect the reason- 
able market value of the land at the time the land is 
taken or damaged.” 

In the cited case the opinion stated: “In this respect 
ene witness was permitted to testify that the corner was 
worth $14,000 as a filling station site. Sump was per- 
mitted to state that the corner was worth $15,000 as a 
filling station site. The evidence was erroneously ad- 
mitted. The rule is: Witnesses should not be allowed to 
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give their opinion as to the value of property for a par- 
ticular purpose, but should state its market value in 
view of any purpose to which it is adapted. The con- 
dition of the property and all its surroundings may he 
shown as well as its availability for any particular use. 
If it has a peculiar adaptation for certain uses, this may 
likewise be shown, and if such peculiar adaptation adds 
to its value the owner is entitled to the benefit of it. 
Where these facts and circumstances are shown, the 
only question as to value that is properly in issue is 
the reasonable market value at the time the property 
is taken or damaged. Langdon v. Loup River Public 
Power Dist., supra; Lynn v. City of Omaha, 153 Neb. 
193, 43 N. W. 2d 527; Medelman v. Stanton-Pilger Drain- 
age Dist., 155 Neb. 518, 52 N. W. 2d 328. We conclude 
that the trial court erred in admitting the evidence as to 
the value of the property for use as a filling station.” 
See, also, Leffelman v. City of Hartington, 173 Neb. 259, 
113 N. W. 2d 107; Langdon v. Loup River Public Power 
Dist., 144 Neb. 325, 13 N. W. 2d 168. 

It is quite obvious from the testimony of Witt that he 
was considering the value of the premises to him for the 
particular purpose of a shopping center involving the 
acquisition of these lots to be used in connection with 
other lands in the area. He not onlv states that he was 
basing value of the premises for this special purpose, 
and his opinion was so conditioned, but he expressly 
states that the market value was not being considered. 
His answer that “they” might conceivably have given 
$80,000 for the premises in view of all his evidence is not 
a true indication of market value at the time of taking. 
The opinion of the witness should have been excluded 
under the circumstances. 

The last assignment of error claimed by defendant 
concerns the overruling by the trial court of the motion 
to strike the opinion of value of the witness William R. 
Swearingen because it alleges his testimony shows his 
opinion included a noncompensable element of damage. 
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The witness stated on cross-examination that he included 
with his estimate of damage the fact that rubble and 
machinery would be in the surrounding area during the 
construction period thereafter. Further he stated he could 
not segregate the amount he had allowed for this element 
from total amount of damages to which he had testified. 
Without any attempt to give a résumé of the evidence 
concerning the location and character of the lots and the 
damages thereto, it may here be said that the testimony 
seems to cover the elements of special damage. to the 
five lots not wholly taken. The sole question appears 
to be whether the temporary existence of machinery, 
debris, and confusion in the course of construction in 
the neighborhood after the taking is a proper element 
of damage. The evidence covers in detail the damage 
to these lots by reason of the denial of access to the 
alley to the rear thereof. It may be said that they all 
front on Nance Avenue to which the access from four 
of them is not disturbed and the fifth is limited to 25 
feet of the 30-foot front. There is no evidence which 
indicates that work is to be done on Nance Avenue. 

The contention of the defendant is that the incon- 
venience or annoyance arising from the presence of ma- 
chinery and rubble during construction are damages 
suffered by the public generally in the vicinity of the 
work and hence are not compensable. 

The general rule is set out in 29 C. J. S., Eminent 
Domain, § 112, p. 924, as follows: “Injuries to land, no 
part of which is taken, or to the residue of a tract of 
which a part is taken, which will entitle the owner to 
compensation are such as specifically affected him, and 
not such as are suffered by the community generally 
or such as differ only in degree, and not in kind, from 
those suffered in common by the people of the whole 
neighborhood, although a landowner, part of whose 
land is taken, is entitled to recover for all damages to 
his remaining land, whether special or shared by the 
public generally, provided they flow from the appropria- 
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tion; and the mere fact that an injury is common to all 
property in the vicinity will not bar recovery by one 
whose property is specially injured.” 

The plaintiffs refer to Gledhill v. State, 123 Neb. 726, 
243 N. W. 909, and to which we may add Snyder v. 
Platte Valley Public Power & Irr. Dist., 144 Neb. 308, 
13 N. W. 2d 160, 160 A. L. R. 1154, in both of which this 
court allowed recovery of special damages to the prop- 
erty. Both cases involved damages when water was 
backed upon the land of the plaintiffs. There appears 
no question but what the land itself was physically 
damaged although the damage was temporary. 

In Snyder v. Platte Valley Public Power & Irr. Dist., 
supra, there is an extended discussion of the change 
ef the law with respect to damages in condemnation 
actions caused by the constitutional change by which 
recovery was permitted for both the taking or damag- 
ing of property. These cases, however, do not alter the 
rule that the injuries must be such as specifically affect 
the injured premises and not such as are suffered by the 
community generally. 

In Rath v. Sanitary District No. One, 156 Neb. 444, 
56 N. W. 2d 741, where part of the premises were taken 
by the condemner, this court stated in the opinion: “De- 
fendant’s tendered instruction No. 1, taken from Lowell 
v. Buffalo County, 119 Neb. 776, 230 N. W. 842, read: 
‘The court instructs the jury that a landowner cannot or- 
dinarily recover on account of a lawful public improve- 
ment, damages that he suffers in common with the public 
generally, though his loss may be greater in degree.’ In 
that connection, defendant argued that such refusal was 
prejudicial error. We conclude otherwise. The state- 
ment as an abstract proposition of law is correct and 
ordinarily should be given. However, as held in Lowell 
v. Buffalo County, supra, as a part of the same syllabus: 
‘but this rule does not prevent the recovery of special 
damages.’ 

“Viewed in that light, we have carefully examined ail 


VoL. 177] JANUARY TERM, 1964 53 
Lybarger v. State 


of the instructions given by the trial court which spe- 
cifically limited and confined plaintiff’s recovery, if any, 
entirely to prescribed special damages pleaded by him 
and supported by competent evidence. We therefore 
conclude that the failure to give defendant’s requested 
instruction No. 1 was not prejudicially erroneous. Atchi- 
son & N. R. R. Co. v. Boerner, 45 Neb. 453, 63 N. W. 
787.” See, also, Fougeron v. County of Seward, 174 
Neb. 753, 119 N. W. 2d 298, where the same rule was 
followed, although unlike Rath v. Sanitary District No. 
One, supra, no part of the premises of the plaintiff was 
physically taken or damaged. 

From the brief of the plaintiffs it appears their coun- 
sel does not distinguish between special damages that 
may be recoverable as an invasion of rights appurtenant 
to lands condemned and inconveniences which are suf- 
fered and must be borne by the public at large with- 
out compensation. We have been cited to no cases which 
attempt to differentiate these problems and find few 
cases that discuss them. However, in City of Los An- 
geles v. Geiger, 94 Cal. App. 2d 180, 210 P. 2d 717, the 
California court, in considering the question, stated: 
“While the recovery of damages is not limited to in- 
stances of actual invasion of the land itself, yet damages 
can be justified only by evidence of direct physical dis- 
turbance of an existing right, either public or private, 
which the owner possesses in connection with his prop- 
erty and which gives an additional value to it, and by 
evidence that through such disturbance he has sustained 
a special damage with respect to his property or to a 
right appurtant thereto different from or in excess of 
that suffered by the public in general.” (Emphasis 
supplied.) 

In the present cause the plaintiffs seek to recover for 
the temporary presence of road working machinery and 
rubble which is to take place after condemnation upon 
the land of the State and which arises during the con- 
struction of the improvement only. The locality in. 
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which this highway is to go is shown by plats and aerial 
photographs herein to be in the thickly populated urban 
area. The temporary inconvenience complained of is one 
common to all residents and occupants of the vicinity. 
Evidence of such elements of damages borne in common 
by the neighborhood should not be admitted upon 
retrial. 

Because of the misconduct of counsel in the opening 
statement, the judgment must be reversed and the cause 
remanded for a new trial in accordance with this opinion. 

REVERSED AND REMANDED. 

Wuirte, C. J., dissenting. 

I respectfully dissent from the majority opinion in this 
case. I have no disagreement with the factual state- 
ment in the majority opinion. I do disagree with the 
interpretation and conclusion of prejudicial error. This 
is the first civil case, as far as I am able to discover, that 
a judgment has been reversed for error in an opening 
statement. The matter of the conduct of counsel in an 
opening statement, under our trial procedure, rests in 
the sound discretion of the trial judge who is there and 
is able to evaluate the situation much better than an 
appellate court reading the cold record from hindsight. 
He sustained the objections of the State to the alleged 
improper statements and properly admonished the jury 
in an instruction to disregard all statements of counsel 
unless supported by the evidence. It is my opinion that 
such a situation reacts to the detriment of counsel much 
more than to his benefit in the final result of most 
cases. 

This is a condemnation case. The county court ap- 
praisers awarded $59,000, and the jury here awarded 
$63,500. The only witness for the State on valuation 
placed the damage at around $40,000. The State does not 
even assign as error the excessiveness of the verdict. 
The damage here was awarded for the actual taking of 
a substantial number of lots, with a portion of them 
having operating business buildings on them, all ad- 
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mittedly of high value. Our cases admit and allow an 
extremely wide area and depth of proof as foundation for 
valuation. The range extends te a showing of every 
possible inconvenience or disadvantage and the showing 
of every actual, available, or reasonably prospective 
use of property. The most that can be said of counsel’s 
statement is that it overstated as to valuation and quality 
of proof the evidence that he actually offered. For ex- 
ample, counsel’s reiterated statements as to expected 
proof of “net income,” in the opening statement is at- 
tacked, and yet the actual gross rentals were introduced 
in evidence and the witnesses took into consideration 
the income-producing use of the property in fixing 
valuation. There could have been, in my opinion, no 
confusion in the jurors’ minds, in this respect, because 
no evidence of “net income” was introduced, even though 
it could be a proper foundational element for valuation. 
I know of no better aid to the determination of market 
value of business property than capitalization of rental 
income. There is no suggestion of error in the recep- 
tion of evidence in this respect or in the comments of 
counsel in the final argument in this area. Again, coun- 
sel in the opening statement did overstate the valuation 
figures that the “independent” witnesses did testify to. 
They did, however, testify as to valuations well beyond 
the range of the actual jury verdict of $63,500. In the 
light of this situation, it is difficult to believe that the 
failure of the witnesses to testify to a figure beyond’ 
what they actually testified to could have resulted in 
prejudicial error in the verdict that it actually returned. 
We would have to assume that the jury disregarded 
the witnesses’ actual evidence and were in some way 
deluded into following the overstatement as to figures 
on valuation made in the opening statement. . 

The valuation testimony actually introduced touched 
on the general areas that it was claimed were over- 
stated in the opening statement. No assignment of 
error is made as to the reception of evidence except as to 
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points that were not mentioned in the opening statemen%. 
I think it is significant that there were no objections 
to the final argument in the case and apparently there 
was no reiteration of the claimed overstatements by 
counsel at this vital point in the trial. 

There may be cases where prejudicial statements may 
be made in the opening statement. But, in this case, it 
is difficult to believe that after a long trial the jury, on 
deliberation, would start drawing comparisons between 
the actual evidence (and proper arguments) and the 
opening statement, and then turn and rely in their final 
determination on a remembrance of some of the over- 
statements of counsel in opening. I can find nothing 
in the result or verdict reached that would indicate this. 
Section 25-853, R. R. S. 1943, provides: “The court in 
every stage of an action must disregard any error or 
defect in the pleadings or proceedings which does not 
affect the substantial rights of the adverse party; and 
no judgment shall be reversed or affected by reason 
of such error or defect.” 

I feel further that the effect of our opinion is to imply 
that we are holding counsel to compliance with a strict 
rule that requires his proof to exactly conform to his 
opening statement, when many times he cannot know 
specifically what the evidence on a given point will be, 
and it may vary or change, or a witness may not testify 
according to information previously acquired by investi- 
gation. Perhaps it should be, but the exigencies and 
pressures of trial work do not permit preparation and 
investigation that assures the proof will exactly conform 
to the opening statement. Its purpose is to furnish an 
understandable picture and structure of a case and a 
party’s theory and what he expects to prove. I cannot 
believe that the variances recited in this case caused 
any prejudice. 

Further, we should not set up procedural rules by 
which we inject a collateral issue in a case, and by which 
a litigant may be deprived of his verdict and suffer a 
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reversal as a result of an adverse holding on an issue 
foreign to the merits, namely, a comparison of the ad- 
missible proof with the common overstatements of 
counsel in an opening statement. 

The majority opinion states: “* * * the court, on 
the failure of such proof becoming apparent and proper 
objection being made thereto, should admonish the jury 
to disregard such statements or, if an admonition be 
deemed inadequate to cure the error, declare a mistrial.” 

I cannot believe that this is the rule in any jurisdic- 
tion. It requires the court to make a comparison be- 
tween the evidence and the opening statement during 
the progress of the trial, determine whether counsel 
knew or should have known that such evidence would 
not be produced, and then communicate the result of 
such comparison to the jury. Such a rule places an 
undue burden upon the trial court, introduces collateral 
issues into the trial, and creates confusion in the minds 
of the jurors. 

Judge Spencer authorizes me to say he joins in this 
dissent. 

CarTER, J., concurring. 

The dissent filed in the instant case supports a legal 
philosophy with which I cannot agree. It has been my 
belief that a proper administration of justice requires 
that litigants are entitled to a fair and impartial trial 
of the issues in dispute. This implies fairness and im- 
partiality throughout the trial and imposes duties and 
responsibilities upon the court, legal counsel, and the 
parties. Such duties and responsibilities of the lawyer 
in the conduct of litigation were well stated in Chicago, 
B. & Q. RR. Co. v. Kellogg, 54 Neb. 127, 74 N. W. 454. 
We there said: “These cases establish that a lawyer 
charged with the conduct of a case is invested with cer- 
tain rights and charged with certain duties. It is his 
duty to use all honorable means to protect his client’s 
interests; and in argument, within the limits of the evi- 
dence and the legitimate deductions and inferences to 
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be drawn therefrom, he may not be limited, but may 
comment on the conduct and credibility of witnesses 
and parties to the suit. On the other hand, he must act 
honorably and fairly with the court, opposing counsel, 
the jury, and the parties to the litigation. But he may 
not, in his conduct of the case or in his argument to the 
jury, go outside the record, the evidence and the legiti- 
mate inferences deducible therefrom, and ask ques- 
tions, make statements or arguments for the purpose 
of misleading and prejudicing the jury; and if he does 
so, such misconduct, if properly preserved in the record 
and assigned here, will cause a reversal of the judgment 
procured.” 

Counsel for plaintiff in the instant case made asser- 
tions in his opening statement to the jury which he knew 
or should have known to be false. He made statements 
that were immaterial and had no relation to the issues 
being tried. He made statements which could be sup- 
ported only by incompetent evidence. There is but one 
reason why counsel should engage in such conduct,— 
to enhance his chances for a verdict or to obtain a more 
favorable verdict at the hands of the jury. I submit 
that such conduct was prejudicial to the rights of the 
State and that he cannot be perrnitted to retain for his 
client the benefits of a judgment so obtained. 

The dissenting opinion agrees that the opening state- 
ment was improper but asserts that it did not constitute 
prejudicial error. It states that there was no preju- 
dicial error for the reason that the jurors could discern 
the true facts without difficulty and it would not there- 
fore prejudice them in arriving at a fair and impartial 
verdict. Such a position is no more valid as to an 
opening statement than it is to the admission of im- 
proper and prejudicial evidence over objection or to 
improper and prejudicial arguments of counsel to a 
jury duly excepted to. A fair and impartial trial does 
not begin at the close of plaintiff's opening statement. 

It has long been the rule that when the record shows 
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that evidence was wrongfully admitted it will be consid- 
ered prejudicial unless it is affirmatively shown not to 
have affected the result of the trial. Singles v. Union 
Pacific R.R. Co., 174 Neb. 816, 119 N. W. 2d 680; Hig- 
gins v. Loup River Public Power Dist., 159 Neb. 549, 
68 N. W. 2d 170. The rule is no different when preju- 
dicial assertions are made in the opening statement. 
There is nothing in this record to show that it did not 
accomplish the purpose intended. When the assertions 
cf counsel in an opening statement recite incompetent, 
immaterial, exaggerated, and false recitations of facts 
that are so prejudicial as to permeate the whole trial, a 
mistrial should be declared or a new trial granted. In a 
situation such as we have here, a general instruction 
to the jury to disregard facts not supported by evidence 
will not separate the wheat from the chaff, and remove 
the prejudice from the minds of the jurors. A verdict 
based in part on such misconduct will not be permitted 
to stand. 

The dissent implies that the conduct of counsel is 
controlled by the trial court and that this court should 
not interfere with that court’s discretion. Ordinarily 
this is true, but when the misconduct of counsel is such 
as to destroy the very basis of a fair and impartial trial, 
it is not only the province of this court, but its duty as 
well, to take the steps necessary to insure the injured 
party a fair and impartial trial. 

I submit that the fact the verdict rendered finds sup- 
port in the evidence is not a controlling factor in deal- 
ing with misconduct of counsel. Nor does the fact that a 
proper argument was made to the jury cure the error 
or mitigate the misconduct. The effect upon a jury of 
such misconduct is speculative, but unless it is affirma- 
tively shown to be nonprejudicial, this court must as- 
sume that it had an adverse effect. Proper conduct in 
the trial of cases will avoid situations such as we have 
here. While this court dislikes to set aside judgments 
on such grounds, it will not hesitate to do so when its 
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effect is to deny the adverse party a fair and impartial 
trial. Under such circumstances, this court will not per- 
mit a verdict to stand which has been brought about 
by such means. The adverse party is not required to 
suffer judgment against him when it is obtained by such 
tactics. To give approval to such a judgment is to en- 
courage misconduct of counsel in judicial trials and to 
inspire others to do the same. This would lead to an 
intolerable situation to which this court should not and, 
I hope, never will become a party. 

MEssmMorE and YEAGER, JJ., join in this concurrence. 

Bos.aucu, J., concurring. 

I concur in the decision that the judgment of the dis- 
trict court should be reversed and the cause remanded 
for a new trial. However, I believe that the decision 
should be based upon all of the errors discussed in the 
opinion of the court and not solely upon the misconduct 
of the counsel for the plaintiffs. 

A part of the opening statement made by the attorney 
for the plaintiffs was improper, but the objections which 
were made to it were sustained. Although it would 
have been appropriate for the trial court to have given 
an admonition to the jury at that time, a cautionary in- 
struction was given later. In my opinion the record in 
this case does not show that the overruling of the de- 
fendant’s motions for a mistrial was an abuse of discre- 
tion such as to require that the judgment be reversed. 


Tue REORGANIZED CHURCH OF JESUS CHRIST OF LATTER 
Day SAINTS, APPELLEE, v. UNIVERSAL SURETY COMPANY, 
APPELLANT, ERWIN C. KoRsT, DOING BUSINESS AS Korst 
CONSTRUCTION COMPANY, INTERVENER-APPELLANT. 
128 N. W. 2d 361 


Filed May 15, 1964. No. 35507. 


1. Evidence. The parol evidence rule is not merely one of evi- 
dence but is a rule of substantive law which declares that cer- 
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tain kinds of facts are legally ineffective and forbids them to 
be proved. 

2. Contracts. If negotiations between parties result in an agree- 
ment in reference to the subject matter thereof and if they 
reduce the agreement to writing, execute, and deliver it, the 
writing, in the absence of fraud, mistake, or ambiguity, is the 
only competent evidence of the contract. 


3. If a written contract contains a complete obligation 
without ambiguity as to the object and extent of the engage- 
ment, it is conclusively presumed that the whole agreement of 
the parties was included therein. 

4, A written contract expressed in unambiguous language 


is not subject to interpretation or construction and the inten- 
tion of the parties to such a contract must be determined from 
its contents. 

5. Contracts: Evidence. When a written contract has been un- 
conditionally delivered, in the sense that it is intended to take 
effect as a legal obligation, a contemporaneous oral agree- 
ment, providing that the contract is not to be performed if a 
certain condition or contingency should occur, cannot be shown, 
as such proof would have the effect of adding to, varying, or 
contradicting the express terms contained in the writing. 

6. Trial. In stating the issues of fact in its charge to the jury, 
the court should submit to the jury only such issues as are 
presented by the pleadings and are in controversy, and which 
find some support in the evidence. 

7. Trial: Appeal and Error. The admission or rejection of photo- 
graphs in evidence is largely within the discretion of the trial 
court. Error may not be predicated thereon in the absence 
of a showing of an abuse of discretion. 


Appeal from the district court for Lancaster County: 


ELMER M. SCHEELE, Judge. Affirmed as modified, and 
cause remanded. 


Ginsburg, Rosenberg & Ginsburg and Norman Krivo- 
sha, for appellants. 


Healey & Healey, Carroll L. Olson, and Cline, Wil- 
liams, Wright, Johnson, Oldfather & Thompson, for 
appellee. 


Heard before CarTER, MESSMORE, YEAGER, SPENCER, 
BosLaucu, and Brower, JJ. 
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MessmoreE, J. 

This is an action at law brought by The Reorganized 
Church of Jesus Christ of Latter Day Saints, a corpo- 
ration, plaintiff, against Universal Surety Company, an 
insurance corporation, defendant. Erwin C. Korst, do- 
ing business as Korst Construction Company, intervened 
in this action. The purpose of the action was to recover 
damages upon a performance bond for an alleged breach 
of a construction contract executed between the plaintiff 
and the intervener, and guaranteed by the defendant. 

The trial court determined that the parties did enter 
into a written supplemental agreement dated July 20, 
1960, which modified and changed a written agreement 
dated January 5, 1960, except as specifically changed 
by the supplemental agreement dated July 20, 1960; 
that the written supplemental agreement of July 20, 
1960, and the written agreement of January 5, 1960, as 
modified by the supplemental agreement of July 20, 
1960, together with the plans and specifications and 
general conditions incorporated therein as contract docu- 
ments, fix the respective rights, duties, and obligations 
of the respective parties in this action; and that as a 
matter of law, the intervener did breach the terms and 
provisions of the agreement dated July 20, 1960, and 
defaulted thereon. The matter was submitted to a jury 
to determine if the plaintiff had performed its obligations 
or was willing to perform them within the terms of the 
agreement of July 20, 1960, and accompanying contract 
documents; that the plaintiff had sustained damages 
as a result of the default of the intervener; and the 
amount of damages the plaintiff had sustained as a re- 
sult of such default. The jury returned a verdict for 
the plaintiff in the amount of $38,221.51. Following 
receipt of the verdict, the trial court entered judgment 
on the verdict, plus interest in the amount of $3,503.72, 
and costs. At a subsequent hearing the court revised 
the interest allowable to $2,924.37, and allowed at- 
torneys’ fees totaling $8,316.60 to be taxed as costs. 
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The defendant and intervener filed a motion for 
judgment notwithstanding the verdict, or in the alterna- 
tive for a new trial, which motion was overruled. The 
defendant and intervener appealed. 

For convenience we will refer to The Reorganized 
Church of Jesus Christ of Latter Day Saints as plain- 
tiff or church; to the Universal Surety Company, a cor- 
poration, as defendant or surety company; and to the 
intervener as contractor, Korst, or intervener. 

The church is an Iowa corporation with its principal 
place of business at Independence, Missouri. It is do- 
mesticated and existing in Lancaster County, and the 
owner of real estate situated at the northwest corner 
of Forty-fourth and South Streets in Lincoln. The de- 
fendant is an insurance corporation organized and ex- 
isting under the laws of Nebraska and engaged in ex- 
ecuting undertakings in suretyship. Korst is a building 
contractor. 

The petition sets forth certain facts to the effect that 
the defendant surety company is liable on a perform- 
ance bond executed to the plaintiff as owner that Korst, 
the contractor, would perform the obligations of a 
written contract dated January 5, 1960, and the supple- 
mental contract dated July 20, 1960, between Korst and 
the plaintiff church relating to the construction of a 
church, which contract it is alleged that Korst vio- 
lated. The plaintiff prayed for damages in the amount 
of $38,221.51. 

The defendant’s amended answer consists of a general 
denial, and alleges certain facts to the effect that there 
is no liability on the bond executed by the defendant 
to the plaintiff. . 

The intervener filed an amended petition alleging 
that he had a direct legal interest in the matter as a 
successor to defendant by virtue of the fact that no 
liability existed on the defendant unless liability ex- 
isted on behalf of the intervener; and that the intervener, 
as principal on the bond, was obligated to answer and 
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to indemnify the defendant from liability which plain- 
tiff might recover. 

Other pleadings need not be set forth. 

The defendant and intervener make numerous assign- 
ments of error which relate to the proposition that the 
trial court rejected certain parol testimony which was 
offered in support of the various theories presented by 
the defendant and the intervener. These assignments of 
error will be shown by the following contentions of the 
defendant and intervener. 

It was pleaded that the document of January 5, 1960, 
and the bond supporting it were never intended to be 
valid and enforceable, and prior to the signing of the 
same there was an oral agreement that the same would 
not be binding and enforceable. On this proposition the 
defendant and intervener sought to offer parol evidence. 
In addition, the defendant and intervener assert that 
if the contract of January 5, 1960, was not valid and en- 
forceable by virtue of it being a sham, then no bona 
fide dispute in fact existed and the agreement by the 
defendant and intervener to compromise and execute 
the document of July 20, 1960, would be without con- 
sideration; and that this was a question of fact requiring 
the introduction of parol evidence. 

It is also contended by the defendant and intervener 
that one may offer parol evidence to show preliminary 
negotiations, leading to the execution of a written docu- 
ment, explain ambiguities contained in said written 
document, and display the intention of the parties, and 
that refusal of the trial court to permit such evidence 
constitutes prejudicial error as against the defendant 
and intervener. 

The defendant and intervener also assert that where 
statements and representations as to future events are 
made with the intent at the time of their making to be 
false and untrue, and the party making the representa- 
tions as to the future events intends at the time of making 
such statements not to perform, such statements as to 
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future events constitute actionable fraud, and parol 
evidence is admissible to show such statements; and 
that the trial court erred in refusing to permit parol 
evidence as before contended. 

The defendant and intervener assert that the trial 
court is required to submit to the jury each material 
question of fact and the withdrawing of a question of 
fact from the jury constitutes reversible error. 

The defendant and intervener assert that permitting 
the introduction of photographs in evidence which do 
not show items for which damage is sought, or are in 
any way relevant to the issues framed, constitutes preju- 
dicial error, and that the trial court committed such error. 

The defendant and intervener further assert that notes 
of meetings which tend to impeach official minutes 
already offered in evidence are admissible and the re- 
fusal of the trial court to admit the notes in evidence 
constitutes reversible prejudicial error. This relates to 
certain exhibits. 

The defendant and intervener assert that interest for 
damages resulting from the failure to comply with the 
terms of a building contract are computed from the 
rendition of judgment; and that it is prejudicial error for 
the trial court to attempt to divide the amount of the 
judgment and assess interest on a portion of the judg- 
ment from the date of the breach while assessing the 
balance of the interest on the date of the judgment. 

The defendant and intervener assert that the purpose 
of section 44-359, R. R. S. 1943, entitling a plaintiff 
suing upon a contract of insurance to recover attorneys’ 
fees is to attempt to relieve the plaintiff of the burden 
of cost of recovery; where, however, plaintiff employs 
general counsel of its own so as not to necessarily incur 
additional expenses, it is an abuse of discretion for the 
trial court to award attorneys’ fees in the amount of 
$8,316.60. 

The defendant and intervener further assert that in 
an action for breach of contract one may only recover 
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damages that are probable, direct, and proximate con- 
sequence of the wrong complained of and such as may 
fairly be supposed to have been within the contemplation 
of the parties at the time of the making of the contract. 

It will be noted that due to some of the above con- 
tentions, the defendant and intervener are concerned 
primarily with the right to offer paro] evidence to estab- 
lish sham, fraud, and want of consideration, none of 
which it is asserted the trial court permitted, and the 
auxiliary matter relating to attorneys’ fees. Insofar as 
necessary to this appeal, we will discuss the above after 
a summary of the facts. 

The plaintiff is a nonprofit corporation. It is the gen- 
eral church and includes branches, one of which is lo- 
cated in Lincoln. The Lincoln branch is a part of the 
general church. 

On January 5, 1960, the contractor, Korst, and de- 
fendant surety company executed an owner’s protective 
bond, Korst as principal and defendant as surety, to the 
plaintiff as owner, in the sum of $80,000, for material 
and labor to construct a new church to be located on 
the northwest corner of Forty-fourth and South Streets 
in Lincoln. This bond was signed January 5, 1960, by 
KE. C. Korst and the attorney-in-fact for the surety com- 
pany, in return for a premium of $600 paid by the plain- 
tiff, which was received by the defendant and the bond 
was delivered. 

The bond, by its expressed terms, stated that E. C. 
Korst, as principal, had executed a contract with the 
owner (plaintiff) dated January 5, 1960, for labor and 
materials to construct a new church building to be lo- 
cated as heretofore stated. A copy of this contract was 
by reference made a part of the bond. 

The principal amount of the bond was $80,000. The 
bond provided that the obligation should be void if the 
principal should faithfully perform such contract of 
January 5, 1960, and pay all persons who had furnished 
labor or material for use in or about the above prem- 
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ises, and should indemnify and save harmless the owner 
from all costs and damages by reason of principal’s 
default or failure to do so. 

The bond required the work to be emoined under 
the supervision of a duly qualified architect, but did not 
specify any particular architect. The bond contains 
specific provisions to be complied with in: the event 
the contractor is in default..: 

The obligee of this bond is the plaintiff. There is no 
question relating to the plaintifi’s right to bring this 
suit. 

The contract of January 5, 1960, which is referred 
to in the bond, is a written contract ‘and related written 
instruments duly executed by Korst, ‘the contractor. 
The contract describes the parties. By its terms and in- 
cluded in the contract documents are drawings dated 
October 23, 1959, and November 16, 1959, and sec 
tions consisting of 64 pages. 

Sometime before 1959, there was a movement among 
the congregation to construct a new church. In 1956, 
a resolution creating a building committee was passed. 
This meeting was held in March 1956. Members were 
elected to serve on this committee. The building com- 
mittee, by its bylaws, was empowered to deal for and 
on behalf of the branch in regard to the construction 
of the building. This committee was authorized to 
investigate all desirable ground sites; prepare factual 
information on available locations for action by the 
branch; make a survey of all phases of housing re- 
quirements; engage an architect to prepare prelimi- 
nary drawings and floor plans and other matters; and 
after approval of the branch, then to authorize the 
architect to prepare specifications. 

In 1959, the local branch was using a church at Twenty- 
sixth and H Streets, owned by the general church, and 
had purchased a site at Forty-fourth and South Streets 
for $9,000. In 1959, the church, after buying the lot, 
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had something over $30,000 in cash and bonds for in- 
vestment in a new church building. 

The local branch engaged a Lincoln architect by the 
name of Hemphill to prepare some plans and specifica- 
tions of a church building, which he did, at an esti- 
mated cost of $68,000. Invitations for bids were issued, 
and bids were received and opened in April 1959. The 
lowest bid was $103,000. Mr. Hemphill resigned. 

Korst, a general contractor in Lincoln, in the spring 
of 1959, learned from R. H. Silvers, a subcontractor, that 
the branch desired to construct a church. Korst ex- 
amined the Hemphill plans and contacted him. Korst 
would not agree to build a church in accordance with 
Hemphill’s plans and specifications. Nothing further 
was done in connection with the Hemphill plans. 

Korst knew about Milton Costlow, an architect from 
Kansas City, who subsequently drew certain plans and 
specifications. Korst first met Costlow August 17 or 
August 18, 1959. Costlow contacted Korst and arrange- 
ments were made for a meeting with the chairman of 
the church building committee. On August 17, 1959, 
there was a meeting of the building committee. Cost- 
low was present and showed various plans of churches. 
Costlow was instructed to contact Korst and find out 
what he was willing to do. While meeting with Korst, 
.Costlow showed him plans or preliminary drawings for 
a church. 

On August 25, 1959, there was a meeting of the build- 
ing committee. Silvers, Korst, and Costlow were pres- 
ent. Costlow presented the committee with a drawing 
of the Meyer Boulevard church, a preliminary drawing 
which indicated a floor plan, a straight-line drawing 
to fix some elements of a building without indicating the 
type of fixtures, finish, or nature of construction and is 
not a drawing from which a firm bid could be made. 

There was another meeting held by the building com- 
mittee on September 8, 1959, at which Korst, Costlow, and 
Silvers were present, the latter being there for a while. 
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The construction of the church was discussed with ref- 
erence to eliminating a certain portion of the proposed 
building. On August 25, 1959, Korst agreed to build 
the church. 

There was a meeting of the congregation of the church 
on September 30, 1959, at which Korst, Costlow, and 
Knudsen were present. A preliminary drawing - was 
presented. No other plans and specifications were avail- 
able at that time. The preliminary plans were approved 
and the congregation moved to accept Korst as con- 
tractor and Costlow as architect for the building. It 
was indicated that the working drawings would be 
prepared. 

The building committee met on November 19, 1959, 
with the architect, to discuss the construction of the 
church and the excavation of the project. The excava- 
tion started early in December 1959. 

Between October 28, 1959, and November 19, 1959, 
Korst ordered materials and obtained bids from subcon- 
tractors. 

When Korst started the excavation, he had only a 
floor plan of the construction. 

In the minutes of the building committee meeting on 
December 9, 1959, Norman Prucha agreed to approach 
Korst in regard to signing the contract and the per- 
formance bond. Korst said Prucha did not approach 
him until December 12, 1959. At that time construction 
had already started. A contract dated November 30, 
1959, was signed by Korst. This is a form of agreement 
between the contractor and the plaintiff, dated Novem- 
ber 30, 1959, wherein the plaintiff intends to erect a 
new church at Forty-fourth and South Streets. The 
contractor agrees to provide all labor and materials and 
do all things necessary and proper for the construction 
and completion of the work shown and described in 
the drawings at a maximum figure of $80,000. Nothing 
was said to Korst about a performance bond at that time, 
and no arrangements were made to obtain one. 
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The contract was sent to Kansas City by Harold Reid, 
pastor of the congregation at that time. 

On January 5, 1960, Korst had a conversation with 
Norman Prucha. Prucha told Korst it would be neces- 
sary for him to sign a performance bond, and that was 
the first time anything was said to Korst about such a 
bond. At the time Korst signed the performance bond, 
he had not signed the contract dated January 5, 1960. 
Korst first learned about the contract of January 5, 
1960, when he went to the building committee meeting. 
That evening he signed the contract. 

This contract was an agreement between the owner 
and contractor relating to the church building. Article 
12 of the contract provided that the contractor should, 
between the first and seventh of each month, deliver 
to the architect a statement, sworn to if required, show- 
ing in detail and as completely as possible all money 
paid out by him on account of the cost of the work 
during the previous month for which he was to be re- 
imbursed under Article 5, with original payrolls for 
labor, checked and approved by a person satisfactory 
to the architect. 

Before January 5, 1960, the manner of payment on 
the construction came up, and Korst did not want to 
handle the church’s money. Delno Knudsen was pastor 
or presiding elder of the church at that time and served 
as secretary of the building committee until 1961, then 
as chairman. He had paid bills during January 1960, 
directly to Korst for obtaining a building permit, insur- 
ance, and a lot survey, money which Korst had ad- 
vanced for these items. He also paid other bills during 
January 1960. A check to a subcontractor or supplier 
was submitted to Korst. Between January 5, 1960, and 
some time in April, Knudsen did pay bills on this con- 
struction job. The contract made provision for the man- 
ner of payment by obtaining a certificate from the ar- 
chitect. 

Between January 1960, and July 20, 1960, although 
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the contract required a 10 percent retention, no sums 
were withheld from payment. 

In May 1960, Korst began to complain about ‘the 
church’s failure to pay bills. On May 24, 1960, Korst 
withdrew from the job. Thereafter there was a period 
of negotiation in which Korst participated, also Costlow, 
and the building committee. 

From the time the excavation started until May 1960, 
various problems incident to the performance of the 
work arose. These are summarized by minutes of the 
building committee and by letters of the architect. 

‘A letter by Costlow and Champlin to Knudsen, dated 
May 10, 1960, stated: “* * * the General Church de- 
sired to execute the contract as written: 10% retention 
and certification of all payments by our office (Costlow 
and Champlin architects) to be required. * * * we do 
not have a record of all monies we believe to have been 
paid by the church.” This has to do with changes in 
the accounting, relieving Knudsen from keeping records, 
and deals with a change in the accounting system. 

A letter from Costlow and Champlin, architects, to 
Harold Reid, pastor, had reference to the substitution of 
a 12-inch block basement wall instead of the laminated 
12-inch block wall composed of an 8-inch block and a 
4-inch block previously discussed, then continued with 
reference to whether or not there was water seepage 
into the basements in neighboring houses, and if there 
was no evidence of excess of soil pressures in this 
neighborhood, then substitution might be acceptable. 
The letter stressed that a good foundation was the best 
thing that could be incorporated into a building, and if 
the church could afford extra money, then by all means 
it should have the laminated block wall. 

The building committee met on May 24, and May 25, 
1960. Korst complained about the 10 percent retention; 
a bricklayer’s complaint because he had not been paid; 
poor supervision on the part of the architect; that he 
did not want to set up bookkeeping as the architect 
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wanted; no authorization to proceed with the water- 
proofing of the basement walls; and that he was keep- 
ing costs down and the architect, by continually chang- 
ing the specifications, was running the costs up. It was 
agreed that all bills would be paid. The committee fur- 
ther considered that the foundation wall was not accord- 
ing to specifications and that some means would have 
to be arrived at to correct the hazard involved because 
of the present construction; that the brickwork around 
the concave was of very poor quality and would have 
to be torn down and done over; that the brick pilasters 
would have to be rebuilt, window openings cut, the par- 
titions at the window intersections corrected, and that 
the brickwork on the east and south walls be cleaned 
with chemicals or it would have to be torn down; that 
Korst had violated the contract which called for the 
cleaning of this brickwork after every day’s work; and 
that all volunteer labor from the branch must cease. 

Korst ceased working on the project in May or June 
of 1960. 

A meeting of the building committee was held on 
June 11, 1960. The attorney for the contractor ap- 
proached the matter on the basis that Korst was not a 
big-time contractor; that due to the fact that Mrs. Silvers 
was a member of the church, he wanted to build it; and 
that Korst had been “wheedled” into signing the con- 
tract. Costlow stated that Korst had had the contract 
and general terms for several weeks and had consulted 
an attorney. The 8 and 4-inch laminated wall was 
discussed as against the 12-inch block wall. To take 
' care of the waterproofing, an expert opinion was called 
for. Silvers agreed to go up to $300 for waterproofing. 
Silvers and the attorney for the contractor agreed to 
provide their original cost estimates and names of sub- 
contractors in order that percentage values could be 
worked out. 

On May 16, 1960, the defendant was notified of the 
situation by the architect in a letter which stated: “We 
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have received notification from the owner and con- 
tractor on May 16, 1960, of the above referenced project 
that the contractor is not willing to prosecute the work 
under the terms of the contract ie. 10% retention of 
monies and method of architect’s certification of pay- 
ment. 

“We would appreciate your counselling Mr. Korst 
in the matter and enforce completion bond on the project. 
Please notify us of the results of your counsel.” 

Meetings were held thereafter with counsel and Korst’s 
attorney, and an agreement was reached which was re- 
duced to writing and signed on July 20, 1960. 

It was stipulated with reference to the supplemental 
agreement of July 20, 1960, that the signatures on the 
document were those they purported to be; that the 
agreement was signed in the presence of counsel for 
Korst; that counsel for Korst had been present during 
prior negotiations between the parties and had read 
the supplemental articles of agreement before it was 
signed; that there was a delivery of the document to 
the respective parties; that the supplemental articles of 
agreement was executed after Korst had ceased work 
and executed for the purpose of inducing Korst to pro- 
ceed with the construction of the church; that the supple- 
mental contract was not a sham; and that Korst in- 
tended to perform the work called for under the agree- 
ment in accordance with the terms thereof. 

The supplemental agreement of July 20, 1960, altered 
the plaintiff’s obligations under the earlier written con- 
tract of January 5, 1960, in the following manner: It 
permitted Korst to resume his work under the contract 
to build the church on the terms and conditions set forth 
in the supplemental articles of agreement dated July 
20, 1960, thus precluding the church from asserting 
remedies available to it against the contractor and the 
surety company arising from the contractor’s refusal 
to proceed. One such right was the right to terminate 
the contract as provided in Article 22 of the general 
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conditions. -It fixed in writing the deficiencies in Korst’s 
work ° ‘up to that date. It agreed to a change from the 
original plans and specifications concerning the con- 
struction of basement walls and the waterproofing there- 
of. -It agreed to the manner in which payments were 
to be made in the future. It agreed to make separate 
checks for each materialman or subcontractor, rather 
than dealing directly with Korst on the basis of the 
terms of the contract of January 5, 1960. It agreed to 
deletion of a portion of the general conditions of the 
contract, and agreed that no payments would be with- 
held until after 50 percent of the construction price had 
been paid by the owner. It agreed to further examina- 
tion by the parties to ascertain the manner of making 
payments to the contractor after 50 percent of the con- 
struction price had been paid out, and again after 75 
percent of the construction price had been paid, and 
again when 90 percent of the construction price had been 
paid. It agreed that the value of volunteer labor, which 
would be credited on the prior contract of January 5, 
1960, amounted to only $250, and that subsequent volun- 
teer labor would not be credited on the contract price 
thereafter, even though furnished by members of the 
church. It agreed to a change in the size of the outside 
windows, as provided in paragraph 6 of the supple- 
mental articles of agreement. The plaintiff also agreed, 
by the supplemental articles of agreement, that in all 
other respects it was bound by the provisions of the 
written contract of January 5, 1960, which placed numer- 
ous obligations and limitations on the plaintiff. 

The agreement of July 20, 1960, also provided: “In 
all other particulars it is mutually understood and agreed 
that the aforesaid contract of January 5, 1960 shall ap- 
ply, except as specifically changed by this supplemental 
agreement, and it shall apply as respect to all the gen- 
eral conditions, specifications, plans and drawings which 
have’ been heretofore approved, and if there are to be 
any changes from tle said plans and specifications, they 
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shall.be done in writing, agreed to by all of the parties 
in harmony with the procedures set forth in the con- 
tract’ documents: relating to ‘Change Orders’.. On the. 
part of the Owner the said ‘Change Orders’ shall be 
signed by the chairman of the building committee of the 
Lincoln branch congregation of said church.” 

: There is nothing in the original contract documents 
or'in.the supplemental articles of agreement specifying 
that any particular architect was required to supervise - 
the completion of the work. The bond states: “The 
Contract, including the completion thereof after default, 
if any, shall be prosecuted under full aUpeEviston of a 
duly qualified architect.” : 

. The general conditions provide in: ‘Article 38: - “In 
case of the termination of the employment of the Archi- 
tect, the Owner shall appoint a capable and reputable 
Architect, against whom the Contractor makes no rea- 
sonable objection, whose status under the contract shall 
be that of the former Architect; * * *.” 

--The services of the architects Costlow and Champlin 
were terminated on August 2, 1960. Clark and Enersen 
of Lincoln were immediately retained as architects. No 
objection was made to the change by Korst, and he con- 
tinued to work with Clark and Enersen for 10 months 
thereafter and until he quit work in June 1961. 

--Costlow stated that he was having difficulty with the 
local branch of the church in June 1960. On July 29, 
1960, the first general discussion of his leaving the job 
as architect took place. He made an inspection of the 
job on August 3, 1960. He resigned on August 11, 1960. 
' Nothing in the supplemental agreement of July 20, 
1960, indicates any understanding that the surety com- 
pany or the contractor would not be bound as agreed 
if Costlow did not continue as the architect.’ Provisions 
of the specifications relating to a change of architects 
were incorporated in the.supplemental contract. 

Costlow and: Champlin ‘were paid their fees for ‘the- 
work they: had. done. 
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Clark and Enersen entered into a letter agreement 
with the church on August 13, 1960, to provide inspection 
service and supervision to complete the job, and Korst 
worked with them toward completing the contract under 
the supplemental agreement of July 20, 1960, until he 
walked off the job in June 1961. Clark and Enersen con- 
tinued on the job after Korst quit. They made a list 
of items remaining to be done on the job on June 15, 
1961, at the request of the attorney for Korst. They 
prepared specifications of work remaining to be done 
on the contract of July 20, 1960, in order to complete 
the job and supervised the bidding and contractual ar- 
rangements for this work. 

The low bid for completing the work was submitted 
by the Walter J. Broer Construction Company, in the 
sum of $31,960, which was a fair and reasonable charge 
for completing the work in accordance with the contract 
of July 20, 1960, and the plans and specifications referred 
to therein. 

Clark and Enersen continued to supervise the con- 
struction of the church until it was completed, and ren- 
dered their statement of services, which was paid. 

The Walter J. Broer Construction Company completed 
the church in accordance with the plans provided by 
Clark and Enersen. Account was kept of any other 
work performed by Broer and this was separately ac- 
counted for by the church. 

There was some contention relating to the heating 
contract and the electrical plan which need not be set 
forth. 

Mechanics’ liens were filed against the property by 
A. A. Leupold for $967.45, and by Cobleigh Electric Co. 
for $2,043.01 for work performed for Korst. It was 
stipulated that none of these bills had been paid and 
the amounts were fair and reasonable for materials fur- 
nished and services performed. 

The laminated wood arches and roof decking were in- 
volved in a railroad accident. The arches were not dam- 
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aged, but the roof decking was. The railroad made a 
settlement in the amount of $2,824, of which the church 
received no part. Korst received $824 of this amount 
for work he was to do. The balance of $2,000 was paid 
to the supplier and credited on the bill. No credit was 
given to the church on the total contract price of $80,- 
000. The church received damaged and inferior ma- 
terials for which $2,000 was paid by the railroad in 
damages. ; 

The laminated wood arches were stored on the job 
for 6.or 8 months. The contract required Korst to pro- 
tect this material. The architects urged covering this 
material, which was not done, and the layers of wood 
came unglued and separated in certain areas. 

An architect specialized in estimating costs testified 
that it would cost $888.50 to repair the damage result- 
ing from the delamination, and that the reasonable cost 
of smoothing and refinishing the defective joints on 
the decking was $345. 

The total amount paid out by the church under the 
contract during the period Korst was working on the 
job was $79,751.61. This did not give the church credit 
for discounts to which it was entitled. Korst testified: 
“All discounts on all materials, they would get that.” 
The discounts totaled over $800. If the discounts were 
added back the total paid by the church was over $80,- 
500, and no claim was made for the overpayment of $500. 

The foregoing constitutes the material and relevant 
evidence upon which a determination of this appeal must 
be made. 

The following are applicable. 

In Gerdes v. Omaha Home for Boys, 166 Neb. 574, 89 
N. W. 2d 849, this court said: ‘The parol evidence rule 
is not merely one of evidence but is a rule of substan- 
tive law which declares that certain kinds of facts are 
legally ineffective and forbids them to be proved.” 

In Barkalow Bros. Co. v. English, 159 Neb. 407, 67 
N. W. 2d 336, this court said: “It has long been the 
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law of: this state that if persons to a transaction have 
put their engagement in writing in such terms as im- 
port a legal ‘obligation without uncertainty of the ob- 
ject or extent of the engagement, it is conclusively pre- 
‘sumed ‘that the entire engagement of the parties and 
the extent and manner of their undertaking have been re- 
duced to writing, and any parol agreement is: merged 
in the written contract and testimony of prior or con- 
temporaneous conversations is incompetent.” 

In Bitler v. Terri Lee, Inc:, 163 Neb. 833, 81 N. W. 
2d 318, this court held: “If negotiations between parties 
result in an agreement in reference to the subject mat- 
ter thereof and if they reduce their agreement to writing, 
execute, and deliver it, the writing, in the absence of 
fraud, mistake, or ambiguity, is the only competent evi- 
dence of the contract.” In the opinion in that case this 
court quoted with approval the following from Anno- 
tation, 33 A. L. R. 2d 968: “All oral negotiations or 
stipulations between the parties, preceding or accom- 
panying the execution of the written instrument, are 
regarded as merged in it, and the instrument is treated 
as the exclusive medium of ascertaining the agreement 
of the parties to it. * * * The reason for this rule is that 
it is only reasonable, where parties have entered into 
a’ written agreement, to suppose that they have in- 
troduced into the instrument every material term and 
circumstance; and, consequently, all parol testimony of 
conversations made by either of them, whether before 
or after, or at the time of, the completion of meee: 
tract, will be rejected.” 

Master Laboratories, Inc. v. Chesnut, 157 Neb. 317, 
59 N. W. 2d 571, states the rule in this manner: “When 
the written agreement shows a complete legal obligation, 
without uncertainty or ambiguity as to the object and 
extent of the engagement, it is conclusively presumed 
that the whole agreement of the’ parties was included 
therein. The fact that a ‘point has-been omitted ‘which 
might have: been:embodied therein will not open’ the 
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door to the admission -of parol evidence in that regard. 
* * * The parol evidence rule is not merely one of evi- 
dence, but is a rule of. substantive law, which declares 
that certain kinds of facts are legally ineffective, and 
forbids such facts to be proved at all.” See, also, Gerdes 
v. Omaha Home for Boys, supra. 

The defendant and intervener ty. on Coffman. v. 
Malone, 98 Neb. 819, 154 N. W. 726, L..R. A. 1917B 258, 
In the cited case Snyder, Malone, ad Coffman owned 
all the capital stock of a corporation named after them 
and doing a livestock commission business. Slight dif- 
ferences as to the conduct of-the business arose. An 
agreement was entered into between the-parties where- 
by Snyder and Coffman were.to sell all of their stock to 
Malone. There was a. secret oral agreement between 
‘Coffman and Malone to the effect that this agreement 
to sell was not binding on Coffman and Malone and that. 
the signed agreement was merely executed in order to 
induce Snyder to sell his interest. After Snyder trans- 
ferred his stock, Coffman continued in the business. 
Two weeks later Coffman tendered an assignment to 
Malone, demanding that Malone purchase the stock 
from Coffman, which Malone refused to do. Malone, 
by answer, claimed that the writing was executed for 
the sole purpose of purchasing the interest of Snyder, 
and that there was an oral agreement that it was not 
to be performed. Trial was had to the court. Evidence 
of the oral agreement was held to be inadmissible. This 
court reversed the judgment of the trial court, saying: 
“This evidence was not offered with the view of con- 
tradicting, varying, or explaining the language employed 
in the written instrument, but to establish a fact or cir- 
cumstance collateral to the original writing which would 
control its effect or operate as a binding engagement. 
* * * Tf there was an express.agreement between Coff- 
man and Malone that it was-not’to be carried out,:Ma- 
lone in signing was acting, not alone for himself, but also 
for the plaintiff, and in that.event it never became a 


80 NEBRASKA REPORTS [Vou. 177 
Reorganized Church of Jesus Christ v. Universal Surety Co. 


binding obligation. ‘The existence of a written con- 
tract or instrument, duly executed between the parties 
to an action and delivered, does not prevent the party 
apparently bound thereby from pleading and proving 
that contemporaneously with the execution and de- 
livery of such contract or instrument the parties had 
entered into a distinct oral agreement which constitutes 
a condition on which the performance of the written 
contract or agreement is to depend.’ Norman v. Waite, 
30 Neb. 302.” 

The rule announced in Coffman v. Malone, supra, is 
not applicable to the instant case. In the instant case 
the surety company did not contend that there was no 
surety bond in effect. It accepted the premium of $600 
and never offered to return any part of that amount. 
When notified of the problems in the spring of 1960, the 
surety company did not contend that the bond was a 
sham. It responded by executing the agreement of 
July 20, 1960, in which it said that the bond could in 
no way be weakened by the supplemental agreement, 
but should continue in full force and effect for the pur- 
pose of guaranteeing the construction of the church ac- 
cording to the terms and conditions of the bond. 

When notified of the default in June 1961, the surety 
company did not contend that the bond was a sham or 
that it was invalid. It acknowledged the existence and 
the controlling effect of the bond, and based its denial 
on the contention that no default had occurred, stating: 
“Mr. Healey, this company, as surety on the bond for 
this church construction project, takes the position no 
default has taken place and, consequently, the bond lan- 
guage under which you are proceeding is not applicable.” 

It was stipulated that exhibit No. 1, which is the sup- 
plemental agreement, was not a sham, and that Korst 
intended to perform the work called for under this con- 
tract in accordance with the terms thereof. The sup- 
plemental agreement referred to was dated July 20, 1960. 

The bond states: ‘Whereas, Principal has executed 
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contract with Owner, dated January 5, 1960 for Labor 
and Materials to construct new church building to be 
located on the northwest corner of 44th and South 
Streets, Lincoln, Nebraska copy of which contract is 
by reference made a part hereof.” 

The contentions of the contractor and the evidence 
which he offered conflict with the written provisions of 
the bond. To permit such evidence to be received would 
constitute abandonment of the parol evidence rule. 

In addition, there is another distinction between the 
facts in the instant case and those in the case of Coffman 
v. Malone, supra. In the cited case it was contended 
that there was no contract between the parties, and 
consequently evidence that there was no contract did not 
vary the terms of a written contract. In the instant 
case, the surety company and Korst concede that some 
contract existed between Korst and the church for con- 
struction of the church. The evidence which was sought 
to be produced was to the effect that they had a con- 
tract to built the church; that it had a ceiling on it of 
$80,000; that it was to be done generally in accordance 
with the plans which were a part of the contract dated 
January 5, 1960; but that there were certain differences. 
The result of this would be nothing more than saying 
that they should be able to show by parol evidence that 
the written contract did not correctly state the agree- 
ment in all particulars, which would be contrary to the 
parol evidence rule. 

No evidence was offered that the surety company or 
anyone a party to the agreement of July 20, 1960, did not 
intend to be bound by it when it was signed and 
delivered. | 

As stated in Security Savings Bank v. Rhodes, 107 
Neb. 223, 185 N. W. 421, 20 A. L. R. 412: “* * * when 
a written contract has been unconditionally delivered, 
in the sense that it is intended to take effect as a legal 
obligation, a contemporaneous oral agreement, provid- 
ing that the contract is not to be performed if a certain 
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condition or contingency should occur, cannot be shown, 
as such proof would have the effect of adding to; vary- 
ing or contradicting the express terms contained in, Ld 
writing.” 

The defendant and intervener contend -that the pur; 
ported oral agreement gave Korst complete freedom in 
the construction of the church, allowing him to make 
such modifications in the plans and specifications as ,he 
deemed advisable. 

‘The agreement of July 20, 1960, constituted a gevilee 
ment of the disputed claims of the respective parties. 
Korst had started construction of the church and caused 
certain work to be done which did not meet the approval 
of the architect. One of such items was the installation 
of a 12-inch concrete block. foundation wall rather than 
the laminated wall called for by the-specifications. . Ac- 
ceptance of this change required satisfying the church 
and the architect that adequate waterproofing of. the 
basement would be provided and would be satisfactory. : 
. As to what liability the surety company had on its 
bond at that time, together with the other matters here- 
tofore mentioned, confronted the parties and their at- 
torneys in June and July 1960, and in a good-faith effort 
to settle the problems and to proceed to get the church 
constructed, the attorneys and the parties negotiated the 
settlement of these disputes. 

When the supplemental contract of July 20, 1960,. was 
entered into, under the conditions as shown by. the evi- 
dence, it was in effect a compromise of the disputed 
claims. of the parties, which - constituted a good con- 
sideration for the contract. 

In the light of the written contract executed by all 
the parties on January 5, 1960, and in view of the bond 
purchased ‘by the plaintiff to guarantee performance of 
the written contract of January 5, 1960; the rights, if 
any, which Korst. had under his alleged oral agreement 
were uncertain. This became even more-apparent when 
the demands made by the architect and the building 
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committee of the church reached the. point that..Korst 
considered it advisable to stop further work. under. the 
contract and refused to proceed until the Controversy, 
was determined to his satisfaction. .. 

The evidence establishes that the supplemental: ars 
cles of agreement of July 20, 1960, were worked. out in 
collaboration with counsel for Korst and for the surety 
company in this proceeding for. the. purpose of. deter- 
mining what the agreement was between the parties, de- 
termining the manner of making payments.to Korst, 
settling differences of opinion between the architect 
and Korst: as to the proper method of. contruction, past 
and future, and other similar matters. The contention 
of the defendant and intervener is not sustainable: - 

The defendant and. intervener assert ‘that one’ of: the 
conditions upon: which the agreement:of July 20, .1960, 
was executed was the representations made by ‘the 
plaintiff that.Costlow would be retained as architect and 
permitted to work with Korst in the effective completion 
of the building; and that the defendant and intervener 
were entitled to offer evidence of this agreement or con- 
dition in order to show that the agreement or condition 
of Costlow’s employment was a condition precedent upon 
which the execution of the contract of July 20, 1960, was 
signed, and was part and parcel of that agreement. | 

The claimed representation that Costlow-would re- 
main-as architect was not a material fact. There’ was 
considerable friction between Korst and Costlow.. It 
was the duty of the architect to act impartially to in- 
sure that the structure was constructed in accordance 
with the agreement of July 20, 1960; and related 
documents. 

Article 38 of the general conditions of the contract 
states: “In case of the termination of the employment 
of the Architect, the Owner shall appoint a capable and 
reputable Architect, against whom the Contractor makes 
no reasonable objection, whose status under the’ éontract 
shall be that of the former Architect; any‘dispute:iri con- 
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nection with such appointment to be subject to 
arbitration.” 

There was no evidence offered that anyone intended 
any such claimed representation constituted the basis 
of obtaining Korst’s signature to the agreement of July 
20, 1960, nor was there evidence that Korst had been 
damaged by the change of architects. In fact it was ac- 
knowledged that the architects that replaced Costlow 
were good architects. 

As shown by the evidence heretofore set out, the de- 
fendant and intervener have failed to meet the burden 
of proof on the contention that the agreement of July 
20, 1960, was procured by fraud. 

The defendant and intervener contend that the trial 
court is required to submit to the jury each material 
question of fact and the withdrawing of a question of 
fact from the jury constitutes reversible error. 

The record discloses that the trial court permitted 
all evidence offered with reference to the want of con- 
sideration and the alleged fraud and claimed ambiguity 
of the contract dated January 5, 1960, as supplemented 
by the contract of July 20, 1960. It was admitted, as 
heretofore stated, that the contract of July 20, 1960, was 
not a sham. It was admitted that Korst intended to 
perform the work called for in that agreement in ac- 
cordance with its terms. The trial court refused to 
admit evidence of alleged fraud incident to the contract 
of January 5, 1960, and correctly so since all of such 
questions were merged into the supplemental agreement 
of July 20, 1960. 

This court said in Koehn v. City of Hastings, 114 
Neb. 106, 206 N. W. 19: “In outlining the issues to be 
submitted to the jury, the court should limit the issues 
to such as are controverted and are supported by evi- 
dence. Issues presented by the pleadings, but not sup- 
ported by evidence, should not be submitted to the 
jury. To do so is calculated to confuse and befog the 
real issues of fact which they are to determine.” See, 
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also, Gain v. Drennen, 160 Neb. 263, 69 N. W. 2d 916. 

We find no prejudicial error as contended for by the 
defendant and intervener on the issue above stated. 

The defendant and intervener predicate error on the 
admitting of certain photographs into evidence. Such 
photographs show faulty workmanship on the part of 
Korst or incomplete work, and were relevant. Even in 
the event they were not relevant, they were harmless 
to Korst. 

In Peterson v. Skiles, 173 Neb. 470, 113 N. W. 2d 628, 
this court said: ‘The admission or rejection of photo- 
graphs in evidence is largely within the discretion of the 
trial court. In the absence of a showing of an abuse 
of discretion, error may not be predicated upon such 
ruling.” 

We find no prejudicial error was committed by ad- 
mitting the photographs complained of into evidence. 

The defendant and intervener sought to offer into 
evidence written memoranda taken by architect Cost- 
low at the church building committee meeting. When 
the offer was made, official minutes of the meeting of 
the church committee had been accepted in evidence. 

It is said in 32 C. J. S., Evidence, § 696, p. 590: “Under 
certain circumstances, memoranda or written statements 
are admissible in corroboration of oral testimony. Writ- 
ten memoranda made at or about the time of the trans- 
action to which they relate are sometimes admitted in 
evidence to corroborate the testimony of the person 
by whom they were made; and, according to some cases, 
memoranda with which a witness has refreshed his 
memory may be used to corroborate his testimony.” 

Such was the situation which the defendant and in- 
tervener sought to accomplish, and which the trial court 
denied, and upon which reversible error is contended 
for. 

The more applicable rule appears in 20 Am. Jur., Evi- 
dence, § 416, p. 374, as follows: “The rule is generally 
recognized that the written record of meetings of di- 
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rectors, stockholders, or members. of private corpora- 
tions or-associations is the best evidence as to the pro- 
ceedings at such meetings, and that oral evidence is in- 
admissible to prove what took place, or to prove the 
contents of the minutes at such meetings, unless, of 
course.a sufficient foundation is laid by explaining the 
absence of the written record.” . 

_ And, as stated in Annotation, 48 A. L. R. 2d 1260: 
“Although there is authority apparently to the contrary, 
it has been held or recognized in a number of cases that, 
the written record of the meetings of directors, stock- 
holders, or members of a private corporation being the 
best evidence as to the proceedings at such meetings, 
oral evidence is inadmissible to prove what took place, or 
to prove the contents of the minutes of such meeting.” 

It therefore appears that the written minutes of the 
meeting constitute the best evidence. All other evidence 
would be inadmissible as not being the best evidence. 
Although a memorandum is not exactly oral evidence, 
it is, in effect, only an informal written record of oral 
evidence. 2 

The defendant and intervener, in any event, were not 
prejudiced since the refusal to receive such evidence 
would be harmless if it was consistent with the terms of 
the contract of July 20, 1960, and related documents. 
If it was not consistent with such contract, it was prop- 
erly excluded under the parol evidence rule. 

The defendant and intervener contend that the in- 
terest for damages resulting from the failure to comply 
with the terms of a building contract are computed from 
the rendition of judgment; and it was prejudicial error 
for the trial court to attempt to divide the amount of 
the judgment and assess interest on a portion of the 
judgment from the date of the breach while assessing 
the balance of the interest on the date of the judgment. 
We have heretofore set forth the judgment of the trial 
court in this respect. 

We believe that the holding in Jones v. Elliott, 172 
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Neb. 96, 108 N. W. 2d 742, which involved a building 
contract; is. applicable. This court held that interest 
should be calculated at the time of the rendition of the 
judgment. We believe the facts ‘in this case warrant 
this conclusion. 

The defendant and intervener contend that thé pur- 
pose of section 44-359, R. R. S. 1943, entitling a plaintiff 
suing upon a contract of insurance to recover attorneys’ 
fees is to attempt to relieve the plaintiff of the burdén 
of cost of recovery; where, however, plaintiff .employs 
gerieral counsel of its own so as not to necessarily in- 
cur additional expenses it is an abuse of discretion for 
the trial court to award attorneys’ fees in the sum of 
$8,316.60. 

It appears that the firm that tried the case and made 
the preparation previous thereto for trial, was allowed - 
the sum of $5,008.50, as costs, while a law firm that had 
previously been employed and had done some prelim- 
inary work with reference to the trial and other mat- 
ters-connected with this litigation and because of an 
unfortunate ‘circumstance the senior member was forced 
to retire, was allowed the sum of $3,308.10. From a 
review of the record relating to. this matter; we-con- 
clude that the trial court did not abuse its discretion in 
allowing the firm that tried the case and was required to 
go back and review all the preliminary steps before the 
trial and'make preparation therefor, and was allowed the 
sum of $5,008.50, that this did not constitute an abuse of 
discretion on the part of the trial court. However, with 
reference to the $3,308.10 allowance for attorneys’ fees 
as costs to the firm that took the preliminary steps and 
by certain circumstances was obliged to withdraw, this 
should riot be allowed. 

Other assignments of error raised by the defendant 
and - intervener need not be determined. 

We conclude that the judgment of the trial court 
shouldi:be modified to the extent that interest at the 
rate’ 6f'6 percent’ per annum should be allowed on the 
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amount recovered by the plaintiff from February 8, 1963, 
the date of rendition of judgment in the district court; 
that the attorneys’ fees in the amount of $3,308.10 allowed 
to the firm that was unable to participate except in the 
preliminary steps leading to the litigation should be 
disallowed; and that in all other respects the judgment 
of the trial court should be affirmed as modified. The 
cause is remanded so that the interest on the judgment 
as heretofore noted may be arrived at, and the attor- 
neys’ fees disallowed as heretofore stated. 
AFFIRMED AS MODIFIED, AND CAUSE REMANDED. 


J. WILSON NANCE, APPELLANT, v. AMES PLAZA, INC., ET AL., 
APPELLEES. 
128 N. W. 2d 564 


Filed May 15, 1964. No. 35603. 


1. Trial. In the determination by the court of the question of 
whether or not a motion for directed verdict or for dismissal 
should be sustained for the reason that the evidence was insuf- 
ficient for submission to a jury, the party against whom it is 
directed is entitled to have every controverted fact resolved 
in his favor and to have the benefit of every inference that can 
be reasonably deduced from the facts in evidence. 

2. Negligence. A business inviter owes the duty to exercise ordi- 
nary care to keep the approaches to his place of business, main- 
tained by him for the use of patrons and customers properly 
on the premises, in a reasonably safe condition. 

In an action by an invitee against an inviter based on 

alleged negligence the burden is on the plaintiff to prove negli- 

gence. There is no presumption of negligence and the doctrine 
of res ipsa loquitur has no application. 

An inviter has the duty to exercise ordinary care, in 

the light of what he knows or reasonably should know, to pro- 

tect an invitee from danger or to notify him of such danger 
while he is rightfully on the premises and engaged in the proper 
performance of the purpose of his presence. 

If conditions and circumstances are such that an in- 

vitee has knowledge of a condition in advance or should have 
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knowledge comparable to that of the inviter, it may not be said 
that the inviter is guilty of actionable negligence. 

. An inviter with relation to common outside areas may 
not be charged with negligence by reason of natural accumu- 
lations of ice or snow which are open and obvious. 


Appeal from the district court for Douglas County: 
Joun KE. Murpny, Judge. Affirmed. 


Eisenstatt, Lay, Higgins & Miller, for appellant. 


Kennedy, Holland, DeLacy & Svoboda, David A. Svo- 
boda, and Stoehr, Rickerson, Sodoro & Caporale, for 
appellees. 


Heard before WuiITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action by J. Wilson Nance, plaintiff and 
appellant, against Ames Plaza, Inc., a corporation, de- 
fendant and appellee, in which the plaintiff seeks to re- 
cover damages for injuries alleged to have been sustained 
on account of negligence of the defendant Ames Plaza, 
Inc. The American Insurance Company is named in 
the action as third party defendant but it is not in- 
volved in any subject matter to be determined on any 
matter before the court on the appeal herein. There- 
fore for the purposes of this opinion the other parties will 
be referred to as plaintiff and defendant. 

The case was tried to a jury and at the conclusion of 
the evidence of the plaintiff the defendant moved that 
the court render an order dismissing the plaintiff’s peti- 
tion or in the alternative that a verdict be directed in 
favor of the defendant. 

This motion was sustained on the ground that the 
evidence of the plaintiff did not sustain his cause of 
action and further that the evidence showed that the 
plaintiff was guilty of contributory negligence which 
as a matter of law defeated a right of recovery by him. 
Judgment was accordingly rendered. 

A motion for new trial was duly filed which was by 
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the court overruled. From the judgment and the order 
overruling the motion for new trial the plaintiff has 
appealed. As grounds of appeal the plaintiff set forth 
four separate assignments of error. In total substance 
the contentions are that the evidence of plaintiff was 
sufficient to sustain his pleaded cause of action, and that 
the court was in error in its conclusion that evidence 
of contributory negligence was sufficient as a matter 
of law to defeat a recovery. 

For his cause of action the plaintiff pleaded in his 
petition that on December 20, 1961, he was as a sales- 
man on the premises of the defendant which operated on 
premises at 5620 Ames Street, Omaha, Nebraska, which 
is a shopping center on and in which there are a num- 
ber of buildings, including an office building which is 
leased to various tenants, and that adjacent to this 
building there is maintained a parking area and a side- 
walk. He further pleaded that at about 12:45 p.m. he 
stepped upon the sidewalk so maintained with the in- 
tention of entering the office building, and that he 
stepped on the sidewalk which appeared to be free of 
ice but it was very icy, slippery, and dangerous, as a 
result of which he lost his balance which caused a 
twisting of his body violently, and from which he suf- 
fered severe and permanent injuries. 

He charged as negligence on the part of the defend- 
ant failure to warn the public and the plaintiff that the 
sidewalk was in a dangerous and slippery condition; in 
failing after knowing or after it should have known 
of the icy condition to remove the ice and particularly in 
the light of the knowledge it had of the character of 
the sidewalk; and in failing to place sand or other 
abrasive substance on the sidewalk in the light of 
knowledge it had of a slope in the sidewalk which would 
make the area dangerous when icy. This is a full and 
complete summary of the factual allegations of the 
petition related to cause, of the area of the premises in- 
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volved, and the construction and the existing conditions 
thereon. 

As to the facts, it is, not possible to set forth herein 
with adequacy or assured accuracy a statement of facts 
which will cover the field of either law or of facts. 
Evidence of pertinence in important areas is in instances 
but fragmentary and in others nonexistent. In truth it 
may not be said with any degree of certainty where the 
location of the area on the sidewalk on which the plain- 
tiff fell is, or even the location of the particular sidewalk. 

The best information available from the record is 
that the defendant occupies an area to the north of 
Ames Avenue extending from Fifty-sixth Street on the 
east to Fifty-ninth Street on the west. The distance 
of the area from south to north is not disclosed. 

On the 19th of December 1961, there had been snow, 
the extent of which has not been disclosed, and it was 
admitted that the defendant recognized it as a duty 
to keep usable areas generally clear of snow. There is 
no evidence that there had been a failure in this re- 
spect prior to the time of the accident involved in 
this case. 

Near noon on December 20, 1961, the plaintiff as a 
salesman in the due course of his occupation drove into 
the Plaza and parked his automobile facing west, around 
the corner from the entrance of a building which is 
designated as “B.” This building “B” is adjacent to 
Fifty-sixth Street. He got out of his automobile and 
walked around behind it over to the eastern doorway 
of a bowling alley and had his lunch. 

The exact location of the bowling alley is not disclosed 
but on departure from his car he walked across packed 
snow to a sidewalk on the south side of the bowling 
alley which sidewalk is to the north of building “B” 
which he crossed and went into the bowling alley. 

On leaving the bowling alley after lunch he left 
through the main entrance on the south side of the 
bowling alley. On coming out of the bowling alley he 
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walked across a sidewalk in front thereof which was 
under a canopy and that portion of this sidewalk was 
clear. After crossing this sidewalk he headed for a 
sidewalk which was straight south over an area packed 
with snow. This area is referred to as a street. He 
was headed for his automobile. Instead of continuing 
to the parked car in the street he approached an east- 
west sidewalk which would probably have led to the 
location of his automobile, and observing casually its 
condition he stepped over a bank or ridge of snow 
along the edge of the walk but not on it where he 
slipped and fell. In stepping over the snow he also 
stepped over a curb at the outer edge of the walk of 
a height of about 6 inches. Just what direction he 
would have been required to take to reach his auto- 
mobile cannot be ascertained from the record. 

The sidewalk toward which the plaintiff walked was 
about 7 or 8 feet in width and it extended at least 86 
feet, and it was 3 feet lower over this distance at one end 
than at the other, with the slope to the westward. This 
is the walk with which we are apparently concerned in 
this case. 

When the plaintiff approached the walk he saw no 
snow on it and on casually looking at it, it appeared to 
be clear. The walk was light-colored concrete. After 
he fell he noticed a thin glaze of ice. As the plaintiff 
reached within 2 or 3 feet of the location he was looking 
ahead normally and the sidewalk looked normal, “like 
a perfectly normal concrete sidewalk.” After he fell 
he observed that the ice appeared to extend about 15 
feet to the west and an unestimated distance to the east. 
There was no evidence that there was anything to in- 
dicate that the point where the plaintiff stepped onto 
the sidewalk was a prepared or designed location for 
departure from the street or approach to the sidewalk 
particularly to enter on the sidewalk or any other lo- 
cation. For the purposes of the questions involved on 
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this appeal the later acts of the plaintiff are not of con- 
cern here. 

A deposition of one Helen Rigdon was read in evidence. 
She was at the time of this occurrence an employee of 
Dr. Murray F. Minthorn, the customer on whom the 
plaintiff proposed to call on the premises of the de- 
fendant. She testified that on the morning of December 
20, 1961, she talked to one Roland Waite, an employee of 
the defendant in charge of maintenance, and told him 
that betwen 5:30 and 6 p.m., the day before, she slipped 
on a sheet of ice on the sidewalk outside of her em- 
ployer’s office as she was going to her car. The loca- 
tion of the ice was not more clearly placed. She said 
that at the time she slipped: “There was snow and 
ice packed on it.” There is an absence of evidence that 
there was any snow at any location on the walk at the 
time of plaintiff's fall. 

The plaintiff urges that by a prceper application of 
legal principles to the evidence, an effort of which has 
been made to state and review, he was entitled to have 
his case submitted to a jury for consideration and de- 
termination. 

At the outset, as the plaintiff asserts, it will be said 
that in the determination by the court of the question 
of whether or not a motion for directed verdict or for 
dismissal should be sustained for the reason that the 
evidence was insufficient for submission to a jury, the 
party against whom it is directed is entitled to have 
every controverted fact resolved in his favor and to 
have the benefit of every inference that can be reason- 
ably deduced from the facts in evidence. See, Griess 
v. Borchers, 161 Neb. 217, 72 N. W. 2d 820; Larsen v. 
Omaha Transit Co., 165 Neb. 530, 86 N. W. 2d 564. The 
plaintiff was and is entitled to have the case here con- 
sidered pursuant to this rule. 

‘The substantial theory of. liability upon which the 
plaintiff depends is that at all times involved here he 
was a business invitee on the premises of the defendant, 
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and that the defendant as inviter failed under the cir- 
cumstances to exercise the care required to render the 
premises safe and to protect him from injury and damage. 

A business inviter owes the duty to exercise ordi- 
nary care to keep the approaches to his place of busi- 
ness, maintained by him for the use of patrons and 
customers properly on the premises, in a reasonably safe 
condition. Crawford v. Soennichsen, 175 Neb. 87, 120 
N.-W. 2d 578; Thompson v. Y.M.C.A., 122 Neb. 843, 241 
N. W. 565; 38 Am. Jur., Negligence, § 96, p. 754. In 
succeeding paragraphs in American Jurisprudence is 
an extended discussion of the rights and liabilities of 
an inviter and an invitee under varying conditions. 

In a case of this character the burden is on the plain- 

tiff to prove negligence on the part of the defendant. 
There is no presumption of negligence, and the doctrine 
of res ipsa loquitur has no application. Thompson v. 
Y.M.C.A., supra; Crawford v. Soennichsen, supra; In re 
Estate of Bingaman, 155 Neb. 24, 50 N. W. 2d 523; Sip- 
prell v. Merner Motors, 164 Neb. 447, 82 N. W. 2d 648; 
Hutsell v. Edens, 172 Neb. 592, 111 N. W. 2d 388. 
_ In the instance here the defendant had the duty to 
exercise ordinary care, in the light of what it knew or 
reasonably should have known to protect the plaintiff 
from danger or to notify him of such danger while he 
was rightfully on the premises and engaged properly in 
the performance of the purpose of his presence. If 
however the conditions and circumstances are such that 
the invitee has knowledge of the condition in advance, 
or should have knowledge comparable to that of the 
inviter then it may not be said that the inviter is guilty 
of actionable negligence. Collins v. Sprague’s Benson 
Pharmacy, 124 Neb. 210, 245 N. W. 602; Lindelow v. 
Peter Kiewit Sons’, Inc., 174 Neb. 1, 115 N. W. 2d 776; 
Crawford v. Soennichsen, supra. 

Here the action is related to a claimed accumulation 
of ice and snow. A rule applicable in such a situation 
is that an inviter with relation to common outside areas 
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may not be charged with negligence by reason of natural 
accumulations of ice or snow which are open and obvi- 
ous. Glenn v. W. T. Grant Co., 129 Neb. 173, 260 N. W. 
811; Crawford v. Soennichsen, supra. 

From the record of the evidence reviewed herein it 
is made clear that the passage which the plaintiff fol- 
lowed from the bowling alley to the point of the accident 
has not been shown to be one which was in general use 
as it was used at the time by the plaintiff. It has not 
been shown that the alleged icy area was designated 
for or used as a passage or path from the street over 
the curb onto the sidewalk. The testimony was that 
there was nothing which gave it that appearance, and the 
ice thereon was not observable except on close inspec- 
tion. There was no evidence of snow on the walk but 
only ice. There was evidence of snow outside and up to 
the curb of the street but not on it. 

From these facts and circumstances appearing it may 
not well be said under the rules of law stated in the 
cases cited herein with reference to the duties owing 
by an inviter to an invitee that the defendant was guilty 
of negligence in failing to make safe the passage which 
the plaintiff took from the bowling alley to the place of 
the accident, or in the failure to know that a dangerous 
condition insofar as the plaintiff was concerned existed. 

There is nothing on which to base a finding that rea- 
sonably the defendant was under a greater duty to 
know or to ascertain the true condition than the duty 
which devolved on the plaintiff. The plaintiff had the 
duty in the light of his testimony to observe and take 
precautions in the interest of his own safety at least 
the equal of that imposed on the defendant. 

Substantially the plaintiff contends that defendant 
had knowledge and was given notice which required it 
in the exercise of ordinary care to relieve against the 
condition. The contention is not sustained by the evi- 
dence. : 

It is true that a witness gave testimony that after the 
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snowfall on December 19, 1961, on that date somewhere 
in this vicinity she slipped on packed snow and ice. 
The following morning she called this to the attention 
of an employee who had the duty to care for these prem- 
ises. Whether or not this was in the area involved here 
does not appear. It does appear however that on the 
area at the time plaintiff had his accident there was 
no snow but only a thin transparent coating of ice. It 
becomes apparent that either the area referred to by 
the witness was not the one on which the plaintiff fell, 
or that the employee had responded to the warning, re- 
moved the snow before the accident, and left the trans- 
parent coat of ice. In any event it cannot well be said 
that this testimony showed negligence of which the 
plaintiff was entitled to have the benefit as an invitee 
on these premises. 

In the light of the evidence as it has been summarized 
herein, the observations made, and the controlling prin- 
ciples of law the conclusion is reached that the district 
court properly dismissed the action. 

The judgment is therefore affirmed. 

AFFIRMED, 


GERTRUDE C. FITCH, APPELLEE, v. EMIL SLAMA ET AL., 
APPELLANTS, IMPLEADED WITH NEBRASKA SAVINGS & LOAN 


ASSOCIATION, A CORPORATION, APPELLEE. 
128 N. W. 2d 377 


Filed May 15, 1964. No. 35635. 


1. Adverse Possession. The statutory period for the establish- 
ment of title to real estate by adverse possession in Nebraska 
is 10 years. 

A: party, in order to establish title to real estate by 
the operation of the statute of limitations, or in other words 
by adverse possession, must prove by a preponderance of the 
evidence that he has been in actual, continuous, notorious, and 
adverse possession of the property under claim of ownership for 
the full period required by the statute. 
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It is the visible and hostile possession, with an inten- 
tion to possess land occupied under a claim that it belongs to 
the possessor, that constitutes its adverse character. Ordinarily, 
the hidden or remote view, or the belief of the possessor in taking 
possession, does not relate itself to the adverse character of 
the possession. 

4. Limitation of Actions: Adverse Possession. Title to land be- 
comes complete in the adverse occupant when he and his grantors 
have maintained an actual, continuous, notorious, and adverse 
possession thereof, claiming title to the same against all per- 
sons for 10 years. 

5. Adverse Possession. Possession of real estate for a period long 
enough to ripen into a good title, among other essential ele- 
ments, must be characterized by opposition to, and inconsist- 
ency with, the constructive possession of the legal proprietor. 


6. Unless the evidence preponderates that claimants by 
adverse possession and those through whom they claim have 
occupied the land in question for the entire statutory period, 
they are entitled to no relief. 

7. Acts of dominion over land must, to be effective 


against a true owner, be so open, notorious, and hostile as to 
put an ordinarily prudent person on notice of the fact that his 
lands are in the adverse possession of another. A mere tempo- 
rary use of property by a trespasser at intervals, whether re- 
mote or frequent, is not enough. 


Appeal from the district court for Douglas County: 
DONALD BropkeEy, Judge. Reversed and remanded with 
directions. 


Frost, Meyers & Farnham and Frederick J. Stoker, 
for appellants. 


Jesse D. Cranny and Nanfito & Nanfito, for appellee 
Fitch. 


Morsman, Maxwell, Fike & Sawtell, for appellee Ne- 
braska Savings & Loan Assn. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 
This is an action brought by Gertrude C. Fitch, plain- 
tiff and appellee, hereinafter referred to as plaintiff or 
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as Mrs. Fitch, against Emil and Eunice E. Slama, hus- 
band and wife, defendants and appellants, hereinafter 
referred to as defendants or as Mr. and Mrs. Slama, to 
quiet title to a strip of land 128.25 feet long, and from 
1.15 feet to 1.65 feet wide. The defendants are the fee 
title owners of the disputed strip which is on the west 
side of their property and borders the east side of the 
plaintiff’s property. The trial court found for the plain- 
tiff and the defendants have appealed. 

The evidence shows that the plaintiff became the 
owner of Lot 27, Block 2 of Pattersons Subdivision of 
Himebaughs Addition to the City of Omaha, in Septem- 
ber 1943. The defendants acquired Lot 28, the lot adjoin- 
ing Lot 27 on the east, on August 14, 1949. On the plat 
each lot is shown to be 128.25 feet deep and 50 feet wide. 
The strip in question is on the west side of Lot 28. The 
houses on the lots face to the south. There is a concrete 
block retaining wall on the east side of the disputed strip 
for the north 73.6 feet. This wall is from one concrete 
block in height at the north end to three concrete blocks 
in height at the south end. The south end of the wall is 
approximately even with and 5.15 feet directly west of 
the northwest corner of the defendants’ house. The de- 
fendants’ house is on a slight angle and its southwest 
corner is 5.48 feet from the lot line and 3.83 feet from 
the east side of the disputed strip. The northeast corner 
of the plaintiff’s house is 9.75 feet from her lot line and 
approximately 11.45 feet from the retaining wall. The 
plaintiff’s house is longer than the defendants’ house 
and extends back approximately 7.5 feet north of the 
south end of the retaining wall. 

There is a driveway on the east side of plaintiff’s prop- 
erty. It consists of two strips approximately 2 feet in 
width and approximately 3 feet apart, extending north 
approximately 36.5 feet from the south lot line, where 
it connects with some concrete squares which angle to 
the retaining wall where they connect with a concrete 
platform which is attached to the wall for a distance of 
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25.35 feet where the platform ends. The plaintiff’s 
garage is at the rear of her residence. The garage is not 
shown on the plat, but from the distances given it is 
6.3 feet north and approximately 10 feet west of the 
end of the concrete platform. This area is covered with 
. crushed rock. The garage is 3.95 feet from her west 
lot line, 31.05 feet from her north lot line, and 25.75 
feet from her east lot line, which at this point is 1.35 feet 
from the retaining wall. At the time the wall was 
built in 1915 or 1916, both Lots 27 and 28 were under a 
common ownership. The concrete platform was laid 
sometime previous to 1933. 

The rest of the evidence is in direct conflict. The 
plaintiff, over objection, testified that the previous 
owners of Lot 27 pointed out the retaining wall as her 
lot line when she purchased the property in September 
1943; and that she immediately thereafter started to 
use the land up to the wall, and did so continuously. 
The east pole of a clothesline on which she hung her 
wash was next to the wall and on the disputed strip. This 
pole was replaced in 1958. At the time it was replaced, 
it was put west of the disputed strip. Whenever plain- 
tiff used her garage, she drove her car to the garage 
and then reversed to the retaining wall so as to be able 
to enter the garage. In this connection, it is discernible 
that the crushed rock shown on exhibit No. 10 stops 
short of the wall and is in line with the new clothesline 
pole which is west of the disputed strip. However, she 
has not owned a car for some time and did not use the 
garage for that purpose. 

Plaintiff testified that there is nothing next to the 
wall north of the concrete but grass, which she at all 
times maintained. She had a survey made in April 
1956. She testified that the defendants had had one 
made shortly before that time. When the defendants 
had their survey made she was out in the yard and 
talked to Mr. Slama and his surveyor.’ She was shocked 
when the surveyor told her the lot line was west of the 
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wall. She then offered to reimburse Mr. Slama for the 
land, but he refused. 

It was plaintiff’s testimony that she stopped main- 
taining the grass on the disputed strip after April of 
1956 when she had her survey made. Her testimony on 
this point is as follows: ‘Well, a discussion came up 
after it was surveyed, and I just rather thought it was 
‘no man’s land’ for awhile, so I just left it alone.” 

Julia Toberer and Bertha M. Cochran testified that 
plaintiff had at all times maintained the land up to the 
retaining wall. Mrs. Charles Caito, plaintiff's niece 
who lived with her, testified that her husband and her 
brother at all times subsequent to 1943 cleaned the 
debris and the snow and cut the grass for the length of 
the property and on a line with the wall; and that a 
cherry tree was planted in the corner next to the wall, 
but it died and was removed. She further testified that 
the plaintiff would back her automobile up to the wall 
and then head south. She also testified to the location 
of the east pole of the clothesline and stated that it was 
used only by the Fitches. 

Charles Joseph Caito testified that he cut the grass 
to the wall without interference, and that the clothes- 
line pole was used exclusively by the Fitches, and was 
only a couple of inches from the wall. He further testi- 
fied that when he cut the grass to the south of the wall, 
he cut it even with the wall. He also testified that the 
defendants for a time did have a picket fence south of 
the wall and that Mr. Slama fixed the wall in 1956 
when it collapsed. When Mr. Caito repaired the back 
fence for the plaintiff in 1958, he put the east post on the 
lot line, which was a little more than a foot from the 
wall. Mr. Slama then fenced the area between the 
rear fence and the wall. This distance as shown on the 
plat is 1.15 feet. 

Brandon H. Backlund, a consulting engineer, testi- 
fied that he surveyed Lot 28 for the defendants on April 
27, 1953. Exhibit No. 4, dated April 28, 1953, is the receipt 
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given by Backlund to defendants for his surveying fee. 

Frank E. Jensen, one of the owners of Lot 27 when 
it was purchased by the defendants in 1949, testified for 
the defendants. He was a brother-in-law of the former 
owner of both properties. He testified that it was his 
brother-in-law who put in the retaining wall at a time 
when he owned both properties. After his brother-in- 
law’s death and from 1933 on, he helped his sister main- 
tain Lot 28. After 1933, Lot 27 was owned by other 
parties. He did the necessary repair work, cleaned out 
the gutters at least three times each fall, and helped 
with the yard work. It was his testimony that until 
1949 when Lot 28 was sold to the defendants, he had 
pulled and cut the weeds at least every 3 weeks during 
the summer on the disputed strip west of the retaining 
wall because there was no lawn there at that time. 
It was also his testimony that no one ever questioned his 
right to be on the strip in dispute. He further testified 
that in company with the real estate man, he showed 
Lot 28 to the defendants and pointed out the lot line to 
them. At that time, Mrs. Fitch was present on her 
own property, from 6 to 10 feet away. He does not re- 
member whether Mrs. Fitch took part in the conversa- 
tion, and he does not know if she heard what was said. 
The driveway on Lot 27 had been used until 1949 to 
haul coal to Lot 28. 

Mrs. Theresa Murphy, who had lived in the vicinity 
for 36 years, testified that until she moved away in 
1952, she saw the defendants pulling weeds and cutting 
the grass west of the retaining wall; using a ladder on 
the west side of their house; and working with flowers 
on the retaining wall, from the west side of the wall. 

Mary Rasmussen, a daughter of the defendants, lived 
with her parents on Lot 28 until 1957. She was with 
her parents when Mr. Jensen showed them the prop- 
erty. They were west of the retaining wall, and Mrs. 
Fitch was present. She testified. that she worked on 
flowers from the west side of the wall, and Mrs. Fitch 
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never complained. Her family maintained the dis- 
puted strip, and she never saw any of the Fitches or 
Mr. Caito mowing or taking care of any of the yard 
on their side of the lot line. She frequently saw her 
father clean out the gutters. To do so, it was necessary 
that he put his ladder up to the lot line. 

Mrs. William Rosenau, Mrs. Slama’s mother, testified 
she was present when the property was shown to the 
defendants, and that Mrs. Fitch was 5 or 6 feet away 
when the lot line was pointed out to them. 

Mr. Slama testified that when Jensen and the real 
estate man showed them the lot line, Mrs. Fitch took 
part in the conversation. She was present when Jensen 
pointed out the expansion joint in the city sidewalk, 
which was on the lot line. It was his testimony that the 
defendants strung a line to the clothesline pole west of 
the wall, and used it through 1949 and 1950. He put a 
small white picket fence in the front part of the lot 
to the south of the wall on the lot line, but later took it 
down because he was afraid the children would fall on 
it. When he cleaned the gutters on the west side of 
the house, his ladder extended to the lot line. This was 
necessary on frequent occasions because of a tree on 
Lot 27. He pulled weeds, spaded and planted grass in 
the area west of the retaining wall, and at all times since 
1949 has maintained his property to the lot line. He 
further testified that he started to rebuild the retain- 
ing wall in the summer of 1952, and completed it in 1953. 

Mr. Slama further testified that he had a survey of 
the property made in April 1953. This is the survey 
made by Brandon H. Backlund. Plaintiff was present 
while the survey was being made and asked, “ ‘Is that the 
lot line?’” She then asked him if he would sell her 2 
feet of his property, and he told her “no,” because it was 
mortgaged. In 1956 she again asked him if he would 
sell her 2 feet and he said, “* * * no, I couldn’t sell it; 
and she says, ‘You want a 50-foot lot, don’t you?’ I 
said, ‘Yes.’” He further testified that the plaintiff and 
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her family in maintaining-Lot 27 came only to the lot 
line, and that he at all times maintained the disputed 
strip. He also testified that Mrs. Fitch, in backing her 
car, never came closer than 3 feet to the wall. This 
statement may be borne out by the fact that the 
crushed rock shown in exhibit No. 10 appears to be that 
far west of the wall. 

In 1957 or 1958, Mr. Caito replaced the back fence of 
Lot 27. The old fence was about 8 inches from the 
wall. When Caito replaced it, he put the east pole on 
the lot line of Lot 27. Mr. Slama then fenced the area 
between the plaintiff’s back fence and the wall. In 
1961, Mrs. Slama and the plaintiff got into an argument 
about the debris west of the wall. Mr. Slama’s testi- 
mony is as follows: “My wife called me over and she 
said that ‘Mrs. Fitch here is arguing with me,’ she says, 
‘I asked her to leave the stuff alone, that I would take 
care of it.’ And she said, ‘She had the boys there and 
she told them to remove it, and I told them that I would 
take care of it myself.’ And Mrs. Fitch and her kept 
arguing back and forth, and my wife told her, ‘That is 
my property.’ She says, ‘Yes, I know that is your prop- 
erty.’ My wife says, ‘You swept the walnut shells over 
on our side.’ She says, ‘Well, you pick up your dirty 
mess there,’ and she says, ‘I could claim that if I wanted 
to.’”? That was the first and only time that Mrs. Fitch 
ever claimed the property. Shortly thereafter, the de- 
fendants received a letter from plaintiff’s attorney. 

Mrs. Slama testified that Mrs. Fitch was 4 or 5 feet 
away when Jensen told the Slamas the lot line was 
114 feet west of the wall. It was her testimony that in 
1949 the rear fence on Lot 27 was about a foot west of the 
wall; and that the defendants cut the weeds and grass 
west of the wail and the Fitches never did. When the 
1953 survey showed the Fitch birdbath to be over the 
disputed strip, the plaintiff moved it so that the lip came 
only up to the property line. She was present when 
Mrs. Fitch discussed the 1953 survey with her husband. 
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It was her testimony that Mrs. Fitch put rocks south of 
the wall in 1951 and 1952, but only put them along her 
own lot line. She testified that her husband started 
repairing the retaining wall in 1952, and at all times 
used the disputed area. He finished the repair in 1953. 
Walnut shells dropped from a tree in their yard onto 
the Fitch property. The Fitches would sweep them up 
to the wall. In 1961 when she asked Mrs. Fitch about it, 
Mrs. Fitch said: “ ‘Well, the walnut shells are yours, 
so I swept them over on your side. You can take care 
of them.’ ” 

Defendants list six assignments of error, which may be 
summed up in the general statement that the evidence 
is insufficient to sustain the finding of the trial court. 

This being an action in equity, it is the duty of this 
court to try the issue de novo and to reach an inde- 
pendent conclusion as to the merits thereof without 
reference to the findings of the district court. See § 
25-1925, R. R. S. 1943. 

Defendants are the fee title owners of the strip in 
question. The plaintiff, who is the claimant of the prop- 
erty by adverse possession, has the burden to prove her 
allegations by a preponderance of the evidence. Ferber 
v. Hines, 111 Neb. 85, 195 N. W. 889. The statutory 
period for the establishment of title to real estate by ad- 
verse possession in Nebraska is 10 years. § 25-202, 
R. R. S. 1943. 

The claim of title by adverse possession must be 
proved by actual, open, exclusive, and continuous pos- 
session under a claim of ownership for the statutory 
period of 10 years. The possession is sufficient if the 
land is used continuously for the purpose to which it 
may be in its nature adapted. Krimlofski v. Matters, 
174 Neb. 774, 119 N. W. 2d 501. 

A party, in order to establish title to real estate by 
the operation of the statute of limitations, or in other 
words by adverse possession, must prove by a pre- 
ponderance of the evidence that he has been in actual, 
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continuous, notorious, and adverse possession of the 
property under claim of ownership for the full period 
required by the statute. Dartmouth College v. Rose, 
172 Neb. 764, 112 N. W. 2d 256. 

It is the visible and hostile possession, with an inten- 
tion to possess land occupied under a claim that it be- 
longs to the possessor, that constitutes its adverse char- 
acter. Ordinarily, the hidden or remote view, or the 
belief of the possessor in taking possession, does not 
relate itself to the adverse character of the possession. 
Purdum v. Sherman, 163 Neb. 889, 81 N. W. 2d 331. 

Plaintiff’s petition alleges that she and the grantors 
through whom she derived her title have been in actual, 
open, continuous, peaceful, undisturbed, exclusive, and 
hostile possession of the disputed strip for more than 
15 years last past. Title to land becomes complete in 
the adverse occupant when he and his grantors have 
maintained an actual, continuous, notorious and adverse 
possession thereof, claiming title to the same against 
all persons for 10 years. Thomas v. Flynn, 169 Neb. 
458, 100 N. W. 2d 37. There must be evidence, however, 
as to the claims of his grantors. There is no competent 
evidence in this record as to any elements of adverse 
possession by plaintiff’s grantors. Plaintiff produced 
but two witnesses who were familiar with the property 
previous to her ownership in 1943. The following is 
the only testimony remotely connected with this point, 
in the testimony of Julia Toberer who had lived in the 
vicinity since 1938: “Q. In all the time that you have 
lived there have you observed the people that have 
lived in the Fitch home, either at the present time or the 
parties before them, maintain the land up to the re- 
taining wall? A. No, the Fitches maintained it.” 

Bertha M. Cochran, who had lived in the vicinity for 
48 years, was asked the following question: “Did the 
people who resided in the house before the Fitches 
maintain the property up to that retaining wall?” The 
following objection was made: “TI object to that as 


106 NEBRASKA REPORTS [ VoL. 177 
Fitch v. Slama 


leading and self-serving, no proper and sufficient foun- 
dation laid.” The court cautioned counsel about the 
nature of his questions but did not rule on the objec- 
tion. The answer of the witness was: ‘“That’s right.” 

None of the previous owners were called as witnesses 
for the plaintiff, and no one testified as to what claims 
if any they may have made, except the inference to be 
deduced from the self-serving statement of the plaintiff, 
to which proper objection was made, that the wall had 
been pointed out to her as the lot line. Contrasted with 
this testimony is the positive testimony of Frank E. 
Jensen, who was one of the owners of Lot 28, that from 
1933 to 1949, he at all times maintained the disputed 
area and no one ever questioned his right to doso. There 
is no competent evidence in this record which will per- 
mit the plaintiff to tack the claim she is making to that 
of previous owners. We, therefore, review the evi- 
dence to determine if plaintiff has proved adverse pos- 
session for a period of 10 years, from September 1943, 
when she acquired the property. 

We note that plaintiff’s counsel, in argument and in 
her brief, characterized plaintiff’s lack of objection to 
the use by the defendants of the disputed strip as follows: 
“The defendants, on the other hand, adduced testimony 
that attested to the neighborliness of the plaintiff.” De- 
fendants are the record title holders of the disputed 
strip. Why does not this same statement characterize 
defendants’ conduct with reference to the actions which 
plaintiff contends were indicia of ownership? 

In Hoffine v. Ewings, 60 Neb. 729, 84 N. W. 93, we said: 
“Possession of real estate for a period long enough to 
ripen into a good title, among other essential elements, 
must be characterized by opposition to, and inconsist- 
ency with, the constructive possession of the legal 
proprietor, * * *.” 

The problem herein is created by the retaining wall, 
which was not put on the lot line. The retaining wall 
is only on the north 73.6 feet of the lot, yet the plaintiff 
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claims a strip even with the retaining wall for the en- 
tire length of the lot. It is true the concrete platform is 
connected to the wall for its south 25.35 feet. This was 
undoubtedly done when the properties were under com- 
mon ownership. There is absolutely no evidence that 
the wall was constructed as a boundary-line fence, and 
this fact cannot be inferred from its mere existence. 
If we are to speculate on this fact, we could just as 
logically consider that a concrete wall needs mainte- 
nance, and it is reasonable to leave an area for that 
purpose. At the time of its construction in 1915 or 1916, 
both properties were under the same ownership, and the 
widow of that owner still lived on Lot 28 until it was 
sold to defendants in 1949. 

The evidence is clear that north of the concrete plat- 
form grass was hard to maintain, and according to Mr. 
Jensen there was none in the area previous to 1949. The 
defendants testified to spading the strip and planting 
grass. The testimony for the plaintiff was merely that: 
they pulled weeds, cut grass, or maintained the area.. 
It is not unusual to cut grass over a lot line. It would. 
be unusual, however, to spade the ground beyond a lot: 
line and to plant grass. This clearly would be an indicia. 
of a claim of ownership. 

Mr. Slama testified that Mrs. Fitch took part in the. 
conversation in 1949 when the lot line was pointed out: 
to the defendants. While there may be a serious ques-- 
tion as to whether the plaintiff actually joined in the- 
conversation, the evidence is convincing that she was: 
within hearing distance at the time the lot line was: 
spointed out to the defendants. 

The plaintiff does admit to a conversation with Mr.. 
Slama at the time he had his property surveyed. She- 
places the date of this survey in 1956, just a very short: 
time before she had her own survey made. Memory’ 
often is not too dependable on events which occurred 
several years previous. The evidence is conclusive that- 
defendants’ survey was actually made April 27, 1953.. 
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This date is important because even if we ignore the 
testimony of Mr. Jensen, who could be considered a 
disinterested witness, and accept the plaintiff’s version 
of the evidence, the necessary 10 years had not yet 
expired. 

Unless the evidence preponderates that claimants by 
adverse possession and those through whom they claim 
have occupied the land in question for the entire statu- 
tory period, they are entitled to no relief. See Ferber 
v. Hines, 111 Neb. 85, 195 N. W. 889. 

On the occasion in April 1953, Mrs. Fitch offered to 
reimburse the defendants for the strip, but the de- 
fendants refused to sell. This would be a recognition 
of defendants’ rights. There is nothing to indicate 
plaintiff was claiming the property as her own at that 
time except her statement she was shocked to learn 
where the line actually was. Nothing was said which 
would indicate to defendants that she was making a 
claim of any nature. While the plaintiff disputes the 
date of her removal of the birdbath, whether it occurred 
after the defendants’ survey in 1953 or after her own 
survey in 1956, it does indicate a recognition of the 
ownership of the disputed strip by the defendants. 

We find several other indications which cannot be 
ignored. When the clothesline pole was replaced, it was 
put west of the disputed strip. When the back fence 
was replaced, the east pole was put on the true lot line. 
The crushed rock for the garage is not up to the wall, 
but appears to be on a line with the new clothesline 
pole. The rocks placed by the plaintiff for a border 
south of the wall in 1951 and 1952 came only to the lot 
line according to the testimony of Mrs. Slama. They now 
stop at a fence put in by the Slamas, according to Mrs. 
Fitch. No objection was made when the defendants 
entirely rebuilt the retaining wall, whether it was in 
1952 and 1953, as defendants testify, or in 1956, as 
plaintiff contends. The plaintiff herself in 1956 re- 
ferred to the strip as “no man’s land,” and made the 
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statement in 1961, a few days before defendants received 
a letter from her lawyer, “I could claim that if I wanted 
to.” This would hardly indicate a claim was being made. 
These acts certainly do not evidence an actual, con- 
tinuous, notorious, and adverse possession of the prop- 
erty under claim of ownership as against the actual 
owner who was using the property when necessary. 
These acts cannot be passed off as mere neighborliness 
to excuse the performance of the necessary acts to con- 
stitute adverse possession. 

The plaintiff had the burden to prove by a prepon- 
derance of the evidence those facts necessary to make 
out a case under her pleadings. This required that proof 
should preponderate in her favor that adverse posses- 
sion. was taken 10 years prior to the filing of the action; 
that she entered into possession and did some act or acts, 
the character of which actually showed she claimed 
the property as owner; that during such time she did 
not abandon her claim, but during the whole period con- 
tinued openly, notoriously, adversely, and exclusively 
to occupy and claim the property as her own. 

Acts of dominion over land must, to be effective 
against a true owner, be so open, notorious, and hostile 
as to put an ordinarily prudent person on notice of the 
fact that his lands are in the adverse possession of an- 
other. A mere temporary use of the property by a 
trespasser at intervals, whether remote or frequent, is 
not enough. See Dartmouth College v. Rose, 172 Neb. 
764, 112 N. W. 2d 256. 

As we are required to do, we tried this case de novo 
and considered the fact that the trial court did inspect 
the premises in response to the defendants’ request. 
We have reached the conclusion that the plaintiff has 
not met the burden imposed upon her, and that the 
judgment of the district court must be reversed and 
the cause remanded with directions to dismiss the 
petition. 
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For the reasons given, the judgment of the district 
court is hereby reversed and the cause remanded with 
directions to dismiss the petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


THE Exucin Mitts, INC., A CORPORATION, APPELLANT, V. 
CHICAGO AND NORTH WESTERN RAILWAY COMPANY, A 
CORPORATION, APPELLEE. 

128 N. W. 2d 384 


Filed May 15, 1964. No. 35639. 


1. Railroads: Carriers. A railroad company is primarily liable as 
the initial carrier for a wrongful delivery of goods. 
A railroad company is liable in conversion for 
the delivery of goods without the surrender of an order bill of 
lading properly endorsed, except where the delivery was justified 
as provided by the Uniform Bill of Lading Act. 
Under Title 49, U. S. C. A., § 89, p. 492, a 
railroad company is justified in delivering woods to a person 
lawfully entitled to the possession of the goods. 
Where a shipper consigns goods on a shipper’s 
order bill of lading and retains the order bill of lading in his 
possession, the delivery of the goods without obtaining the bill 
of lading properly endorsed is a delivery to a person entitled 
to possession, where it is shown that such delivery was in con- 
formity with an agreement between the shipper and the con- 
signee to the effect that consignee would accept and unload the 
goods for the purpose of testing and grading, and negotiating 
a future possible sale of the goods to the consignee and, on 
the failure to agree on the price, consignee agrees to reload 
the goods at the consignor’s expense at an agreed price. 
Where it is shown that a loss occurred be- 
cause of a breach of contract between the shipper and consignee, 
and not because of a misdelivery by the railroad company, 
the railroad company is exonerated from liability for a misde- 
livery of the goods. 


Appeal from the district court for Antelope County: 
Fay H. Pottock, Judge. Affirmed. 


Marti, O’Gara & Dalton and Harold Rice, for appellant. 
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Gaines, Spittler, Neely, Otis & Moore, for appellee. : 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLaucuH, and Brower, JJ. 


CARTER, J. 

This is an action by The Elgin Mills, Inc., against the 
Chicago and North Western Railway Company for the 
value of a carload of vetch seed which was allegedly con- 
verted by the railroad’s connecting carrier by deliver- 
ing the vetch seed to the Rudy-Patrick Seed Company 
at Kansas City, Missouri, without the surrender of the 
order bill of lading properly endorsed. The defendant 
admits that the car of vetch seed was delivered to the 
Rudy-Patrick Seed Company without the surrender of 
the bill of lading. It alleges that the delivery was made 
pursuant to the directions of the plaintiff, that the de- 
livery was ratified by the plaintiff, and that no loss re- 
sulted to the plaintiff because of the delivery without the 
surrender of the order bill of lading. Plaintiff’s reply 
was a general denial. A jury was waived and trial had to 
the court. The trial court found for the defendant and 
dismissed the action. Plaintiff has appealed to this 
court. 

The evidence shows that Lambert H. Vanderheiden 
was the president of The Elgin Mills, Inc. We shall 
refer to him as Vanderheiden. Eugene B. Mangelsdorf 
is the vice president and secretary of Rudy-Patrick Seed 
Company and will hereafter be referred to as Mangels- 
dorf. The defendant will be referred to as the railroad 
company. The Rudy-Patrick Seed Company will be 
designated as Rudy-Patrick. The Elgin Mills, Inc., will 
be designated as Elgin Mills. The authority of Vander- 
heiden and Mangelsdorf to represent their respective 
companies is not questioned. 

In July 1960, Elgin Mills shipped a carload of vetch 
seed from Elgin, Nebraska, to Elgin Mills, Omaha, Ne- 
braska, on a shipper’s order bill of lading. Vanderheiden 
explained that this was the first carload of vetch seed 
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of the season and he had not found a purchaser, which 
he expected to do while the car was enroute. He took 
the original bill of lading from the agent at Elgin, Ne- 
braska, and retained it continuously to the time of 
trial. He immediately undertook by telephone to find a 
buyer, but had been unable to do so by the time the 
car arrived in Omaha. He tried to sell the vetch seed 
to Rudy-Patrick, but was unable to do so. He did make 
an agreement with Mangelsdorf that Rudy-Patrick would 
accept the vetch seed, unload it, test it as to percentage 
of germination, and thereafter attempt to agree upon a 
sale price. In the event they could not agree on a 
price, Mangelsdorf agreed to reload the vetch seed for 
25 cents per hundred pounds at Vanderheiden’s direc- 
tion. When the railroad agent in Omaha requested in- 
structions as to the disposition to be made of the car- 
load of vetch seed upon its arrival in Omaha, Vander- 
heiden directed the local agent to divert the car to Rudy- 
Patrick in Kansas City. The railroad company diverted 
the car as directed over the Missouri Pacific railroad, 
which delivered the car to the Frisco Railroad in Kansas 
City. The Frisco Railroad delivered the car to the 
warehouse of Rudy-Patrick and it was unloaded on 
August 15, 1960. 

The original order bill of lading was dated July 22, 
1960. The carload of seed arrived in Omaha on or 
about July 28, 1960, and arrived in Kansas City on Au- 
gust 7, 1960, on which date, or soon thereafter, it was 
delivered on track at the Rudy-Patrick warehouse. 
The instructions of Vanderheiden to the local agent, 
which were forwarded to the agent at Omaha, did not 
change the nature of the shipper’s order bill of lad- 
ing as originally issued. Through an error in Omaha 
the car was diverted to Kansas City on open bill and 
not on shipper’s order in accordance with the original 
bill of lading. As a result of the error the car was 
delivered to Rudy-Patrick without the surrender of the 
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order bill of lading, which still remained in the posses- 
sion of Elgin Mills. 

The evidence is clear that Elgin Mills and Rudy- 
Patrick had many transactions with each other prior 
to the one before the court. Vanderheiden and Man- 
gelsdorf had many telephone conversations before and 
after the delivery of the carload of seed. Both admit 
that the car was diverted to Rudy-Patrick as the result 
of a mutual agreement by telephone that Rudy-Patrick 
would accept the car of seed, unload it in its warehouse, 
test it as to purity and germination qualities, and then 
attempt to agree upon a sale price. If a sale price 
could not then be agreed upon, Mangelsdorf agreed to 
reload the seed for 25 cents per hundredweight, sub- 
ject to shipping instructions by Vanderheiden. 

On September 21, 1960, Vanderheiden and Mangels- 
dorf had a telephone conversation about which there is 
some divergence in the evidence. Vanderheiden testi- 
fied that they discussed the result of the tests and the 
value of the seed. He said they could come to no agree- 
ment on price and he directed Mangelsdorf to reload 
the seed in accordance with their previous agreement, 
and Mangelsdorf informed him that he would not do so. 

Mangelsdorf’s version of the conversation was to the 
effect that they discussed the seed tests and that he 
informed Vanderheiden the seed was worth $8.50 to 
$9 per hundredweight and that he finally offered to take 
the seed at $9.25 per hundredweight. He said that 
Vanderheiden accepted the offer. They then discussed 
some claims which Rudy-Patrick had against Elgin 
Mills for excess payments on previous grain shipments 
where the grain was below standard, and for sacks and 
testing equipment in the possession of Elgin Mills, which 
belonged to Rudy-Patrick. Mangelsdorf said he told 
Vanderheiden he would deduct these claims from the 
sale price of the vetch seed. He stated that Vander- 
heiden offered to allow a credit of $1,000 on the pur- 
chase price of the seed and leave the balance to arbitra- 
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tion. Mangelsdorf refused this counteroffer and -in- 
sisted he would deduct the whole of the off-setting 
claims. Vanderheiden refused and directed Mangels- 
dorf to reload the seed and he would furnish shipping 
directions. Mangelsdorf then told Vanderheiden that 
he would not reload the seed. Mangelsdorf said that 
Vanderheiden then told him for the first time that he 
held a shipper’s order bill of lading and that he would 
send it through with sight draft attached. Vanderheiden 
did not deny Mangelsdorf’s evidence as to the sale of 
the seed, or regarding the claims of Rudy-Patrick against 
Elgin Mills. In fact, he did not testify at all after 
Mangelsdorf’s deposition was offered in evidence. 

Mangelsdorf further testified that Rudy-Patrick was 
ready to pay $9.25 per hundredweight for the seed, less 
the amount of its claims against Elgin Mills, provided 
the original shipper’s order bill of lading was surren- 
dered or otherwise adjusted. 

It is on this state of facts that the railroad company 
contends the carload of vetch seed was delivered to one 
entitled to possession, that the delivery was ratified 
by Elgin Mills, and that the loss was not the result of 
the improper delivery of the car of vetch seed to Rudy- 
Patrick. 

It is not disputed that the railroad company is pri- 
marily liable as the initial carrier for a wrongful de- 
livery of the carload of seed. Title 49, U.S.C. A, 
§ 20 (11), p. 114. It is provided by Title 49, U.S.C. A., 
§ 88, p. 488, that a carrier, in the absence of lawful 
excuse, is bound to deliver goods upon demand made 
by the consignee named in the bill of lading or, if the 
bill is an order bill, by the holder thereof, if such de- 
mand is accompanied by possession of the bill of lading 
and a good faith offer to surrender. such bill properly 
endorsed. The railroad company admits that the vetch 
seed was delivered without the surrender of the order 
bill of lading properly endorsed. 

The railroad company alleges that it was justified in 
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delivering the seed to Rudy-Patrick, a party entitled 
to the possession of the goods, in accordance with Title 
49, U.S.C. A., § 89, p. 492. It is not disputed that under 
the provisions of the foregoing sections of the Uni- 
form Bill of Lading Act the railroad company is liable 
in conversion for the delivery of goods without the 
surrender of the order bill of lading properly endorsed, 
except where the delivery was justified as provided by 
Title 49, U.S. C. A., § 89, p. 492. The primary issue is 
whether or not the misdelivery is justified by the Bre: 
visions of the Uniform Bill of Lading Act. 

Elgin Mills shipped the seed on an order bill of lad- 
ing which contained the statement “Deliver only upon 
surrender of original B/L properly endorsed.” In di- 
recting the diversion of the seed to Rudy-Patrick, Elgin 
Mills did not authorize any change in the order bill 
of lading other than the change of the name of the 
consignee. Through a mistake by the railroad company 
the seed was delivered on a waybill indicating the de- 
livery was to be made as if under an open bill. This 
was a misdelivery through error on the part of the 
railroad company and amounts to a conversion of the 
seed unless the delivery was justified within applicable 
provisions of the federal Uniform Bill of Lading Act. 

The railroad company asserts that the delivery was 
justified under the facts shown by the evidence. The 
railroad company argues that Elgin Mills directed it to 
deliver the seed to Rudy-Patrick, when it had the order 
bill of lading in its possession, consistent with an agree- 
ment between Elgin Mills and Rudy-Patrick that the 
latter would unload the seed, test it, attempt to agree on 
a price, and, in case of a failure of sale, would reload the 
seed. It contends also that the seed was delivered and 
retained by Rudy-Patrick from AuguSt 15, 1960, to Sep- 
tember 21, 1960, with the consent and approval of Elgin 
Mills and, only after negotiations for the sale of the seed 
to Rudy-Patrick failed, Elgin Mills attempted to assert 
a misdelivery and hold the railroad company for conver- 
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sion. It is the position of the railroad company that 
Elgin Mills not only authorized the delivery to a person 
entitled to possession, but also ratified the misdelivery, 
and that any loss sustained by it is due to the violation 
of Rudy-Patrick’s agreement to reload the seed and not 
because of the misdelivery of the seed. 

Elgin Mills insists that Rudy-Patrick was not a per- 
son lawfully entitled to the possession of the seed and 
points out that the railroad company was not obliged 
to deliver the seed, except on surrender of the order 
bill of lading properly endorsed, but that it was not 
prohibited from doing so, citing Pere Marquette Ry. Co. 
v. French & Co., 254 U. S. 538, 41 S. Ct. 195, 65 L. Ed. 
391. We quite agree with Elgin Mills that the delivery 
was made at the peril of the railroad company. The 
decision rests on the question of whether or not Rudy- 
Patrick was entitled to possession of the seed. 

We conclude at the outset that Elgin Mills did not 
specifically authorize a delivery of the seed in viola- 
tion of the contract of carriage represented by the order 
bill of lading and that the delivery was made as if it 
was under an open bill of lading because of a mistake 
made by the railroad company. 

The Elgin Mills cites cases in support of its theory, 
including Norfolk & Western Ry. Co. v. Aylor, 153 Va. 
575, 150 S. E. 252; Davis v. Fruita Mercantile Co., 74 
Colo. 247, 220 P. 983; Alderman Bros. Co. v. New York, 
N. H. & H. B.R. Co., 102 Conn. 461, 129 A. 47; and 
Griggs v. Stoker Service Co., Inc., 229 N. C. 572, 50 S. 
FE. 2d 914, 15 A. L. R. 2d 798. We think these cases are 
clearly distinguishable on their facts. 

We are of the opinion that the railroad company de- 
livered the seed to a person lawfully entitled to the 
possession of the goods. In Pere Marquette Ry. Co. v. 
French & Co., supra, the court said: “Although there 
is a conflict of language in the cases in which a shipper 
sues a carrier for delivery of goods without requiring 
a surrender of the bill of lading, there appears to be 


Vou. 177] JANUARY TERM. 1964 117 
Elgin Mills, Inc. v. Chicago & N.W. Ry. Co. 


no conflict of principle or in decision. Where the fail- 
ure to require the presentation and surrender of the 
bill is the cause of the shipper losing his goods, a de- 
livery without requiring it constitutes a conversion. 
(Citing cases.) But where delivery is made to a per- 
son who has the bill or who has authority from the 
holder of it, and the cause of the shipper’s loss is not 
the failure to require surrender of the bill but the im- 
proper acquisition of it by the deliveree or his improper 
subsequent conduct, the mere technical failure to re- 
quire presentation and surrender of the bill will not 
make the delivery a conversion. (Citing cases.) * * * 
Similarly, in the case before us, the failure of the car- 
rier to require production and surrender of the bill 
of lading did not cause the loss. The same loss would 
have resulted if the bill had been presented and sur- 
rendered. The real cause of the loss was the wrongful 
surrender of the bill of lading by the Indianapolis bank 
to Marshall & Kelsey by means of which the car was 
taken to Camp Zachary Taylor and the shipper deprived 
of the Louisville market. Nor did the failure to take 
up the bill enable the buyer to throw back the loss upon 
the shippers. The shippers deliberately assumed the 
loss by their voluntary act in taking back the draft and 
the bill of lading which they had sold to the Grand 
Rapids Bank. * * * Having assumed the loss of their 
own volition they should not be permitted to pass it 
on to the carrier merely because of its technical failure 
to take up the bill of lading.” 

In Kemper Mill & Elevator Co. v. Hines, 293 Mo. 88, 
239 S. W. 803, the court stated the principle in the fol- 
lowing manner: “Consequently, where the goods are 
deliverable by the bill to the order of the consignor as 
in this case, the consignor could authorize his agent 
to receive the goods for him, without surrendering the 
bill, as long as he is the holder of the bill, and the de- 
livery would be a legal delivery as between him and 
the carrier, no rights of third party intervening.” 
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In Stanchfield Warehouse Co. v. Central R.R. of Ore- 
gon, 67 Or. 396, 136 P. 34, the court in a similar case 
said: “If the plaintiff consented to or authorized said 
delivery, or ratified it after having knowledge that it 
had been made, it could not maintain an action against 
the defendant for making such delivery. Its previous 
consent to such delivery or its subsequent ratification 
thereof would constitute a complete bar to such an ac- 
tion.” See, also, Carter v. St. Louis-San Francisco Ry. 
Co., 179 Ark. 865, 18 S. W. 2d 376; Turner Lumber & In- 
vestment Co. v. Chicago, R. I. & P. Ry. Co., 223 Mo. 
App. 564, 16 S. W. 2d 705. 

In the instant case there had been no sale of the 
seed to Rudy-Patrick. The agreement between Elgin 
Mills and Rudy-Patrick did not contemplate payment 
before delivery. The very purpose of the agreement 
was the delivery of the seed to Rudy-Patrick for the 
purpose of testing, and a future possible sale of the seed 
to the seed company. The order bill of lading was at 
all times in the possession of Elgin Mills, consequently 
the rights of a third party were not, and could not have 
been, involved. Elgin Mills is in no position to assert 
damage for misdelivery since its agreement with Rudy- 
Patrick was not one for sale and payment, but for un- 
loading and testing, and a possible future sale. Rudy- 
Patrick was entitled to the possession, not as buyer or 
owner, but for the purposes stipulated in the agreement 
between Vanderheiden and Mangelsdorf. The asserted 
damage by Elgin Mills would have occurred, whether 
or not the order bill of lading was surrendered, had 
delivery been made in accordance with the agreement 
between Vanderheiden and Mangelsdorf. The delivery 
of the seed to Rudy-Patrick was in accordance with the 
instructions of the owner in possession of the order bill 
of lading, and the failure of the railroad company to 
demand the order bill of lading before delivery was not 
the cause of the loss. The loss is due solely to the breach 
of the agreement by Rudy-Patrick to reload the seed 
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and return it to the possession of Elgin Mills. Rudy- 
Patrick was clearly entitled to the possession of the 
seed by agreement with the owner without paying for it, 
although the possession was for a limited purpose. 

The case was tried to the court, a jury being waived. 
The judgment of the trial court has the effect of a ver- 
dict of a jury which will not be set aside unless clearly 
wrong. The judgment of the district court is sustained 
by the evidence and the applicable law. The judgment 


is affirmed. 
AFFIRMED. 


QUENTIN C. LANSMAN ET AL., APPELLANTS, V. STATE OF 
NEBRASKA, DEPARTMENT OF ROADS, APPELLEE. 
128 N. W. 2d 569 


Filed May 15, 1964. No. 35643. 


1. Eminent Domain. The measure of damages for land taken for 
public use is the fair and reasonable market value of the land 
actually appropriated and the difference in the fair and reason- 
able market value of the remainder of the land before and after 
the taking. 

2. Eminent Domain: Witnesses. In condemnation proce2dings, 
where persons are shown to be familiar with the particular land 
in question, they may be permitted as witnesses to testify as 
to the value of the tract immediately before and immediately 
after the appropriation. 

3. Eminent Domain: Trial. The amount of damages sustained by 
a landowner for the taking of land by eminent domain for a 
public improvement and the difference in the fair and reason- 
able market value for the remainder of the land before and after 
the taking is peculiarly of a local nature to be determined by a 
jury, and its verdict will not ordinarily be interfered with if it 
is based on the testimony. 

4, Eminent Domain: Witnesses. The owner of real estate which 
is taken in condemnation proceedings who is familiar with its 
value can testify as to its value. 

Generally, either lay or expert witnesses may 

be allowed to testify as to the value of a tract of land taken 

or the value of the remainder thereof immediately before and 
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immediately after the taking if proper foundation is laid show- 
ing they have an acquaintance with the property and are in- 
formed as to the state of the market, the weight and credibility 
of their testimony being for the jury. 

6. Eminent Domain: Trial. Under ordinary circumstances expert 
opinion evidence is to be considered and weighed by the triers 
of fact like any other testimony. 

7. Eminent Domain: Appeal and Error. In a condemnation action, 
when the evidence is conflicting, the verdict of a jury will not be 
set aside unless it is clearly wrong. 

8. Eminent Domain: Witnesses. In a condemnation action the 
weight and credibility of testimony of either lay or expert 
witnesses regarding value of land taken or value of remainder 
immediately before and immediately after taking is for the jury. 

9. Eminent Domain: Trial. Everything which affects the market 
value is to be taken into consideration. The burden of additional 
fencing, and like matters, are to be included, not by being 
added together item by item, but to the extent that, taken as 
a whole they detract from the market value of the property. 

10. Trial: Appeal and Error. Instructions to a jury must be con- 
sidered together, so that they may be properly understood, and, 
if as a whole they fairly state the law applicable to the evidence 
when so construed, error cannot be predicated on the giving 
thereof. 


‘Appeal from the district court for Valley County: 
Wittiam F. Manasin, Judge. Affirmed. 


Vogeltanz & Grimminger, for appellants. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, and Warren D. Lichty, Jr., for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRoweEr, JJ. 


MEssMmore, J. 

The State of Nebraska, Department of Roads, brought 
this action against Quentin C. Lansman and Darlene 
Lansman, owners of certain land, to condemn 23.74 
acres of such land for the acquisition of right-of-way 
for highway purposes. The jury returned a verdict in 
the amount of $3,824.40. This case had been previously 
tried to a jury resulting in a verdict for the plaintiffs 
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in the amount of $5,109. The State filed a motion for 
new trial which was sustained, Plairtiffs filed a motion 
for new trial in this case which was overruled. Plain- 
tiffs appeal. 

For convenience we will refer to Quentin C. Lans- 
man and Darlene Lansman as plaintiffs, and to the State 
of Nebraska, Department of Roads, as defendant. 

It was stipulated that the condemnation proceedings 
were commenced on April 4, 1962; that the land con- 
demned is in the east half of Section 12, Township 17 
North, Range 15 West of the 6th P.M., in Valley County; 
and that 23.74 acres were taken by condemnation. 

Quentin C. Lansman testified that the land owned by 
the plaintiffs prior to April 4, 1962, consisted of 480 
acres. This land was rolling and hilly pasture land, all 
in grass. He was asked if an underpass had been con- 
structed on this land. Objection was made to this ques- 
tion, which was sustained. This witness further testi- 
fied that on the original unit there were two wells; 
that both wells served the 480 acres; that at the time of 
trial one well served approximately 360 acres; that 
access had been provided from the east side of the road 
by a graded drive from each side of the highway; that 
no access was provided for under the road; that since 
the road was constructed it had been necessary to fence 
both sides of the highway; that prior to the condemna- 
tion, as a total unit access to the pasture was easy be- 
cause cattle could be driven from the northeast corner 
of the land with no difficulty; that the water supply, 
prior to the condemnation, was quite adequate when one 
unit was used carefully; that water is essential to pas- 
turing, and the principal well is located in the center of 
the total unit; and that the other well is an old one, 
maintained with difficulty, and served as a supple- 
mental source for the unit. He further testified that 
since the condemnation the biggest trouble is trying to 
bring cattle from one side of the unit to the other; 
and that “It seems to be one of the principal obstacles 
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to a steer to cross an oiled highway, and the matter of 
getting a herd across in the absence of any way of doing 
it, there is no way except hauling them in.” His opinion 
as to the value of the 480 acres prior to the condemna- 
tion was $28,800, based on approximately $60 an acre, 
and immediately after the condemnation the value would 
be $22,813, amounting to $50 an acre for 456.26 acres. 
He testified that the fencing would be in addition to 
this amount, and its cost would be approximately 
$1,800; that the total amount of these figures, plus de- 
preciation of 457 acres, would total $7,787; that west 
of the highway there are 360 acres which would pasture 
approximately 90 to 100 head of cattle; that immediately 
after the condemnation occurred there was one well on 
the west side of the highway; also that it will be neces- 
sary to have a loading chute and catch pen on the east 
side of the highway. 

Leo Wolfe, a farmer, auctioneer, and licensed real es- 
tate broker, testified that he had rented this land for 
a period of 10 years. He considered the fair and reason- 
able market value of the land before the condemnation 
at $60 an acre, and after the condemnation it would be 
worth at least $10 less an acre. This witness had put in 
the fence, and gave the cost thereof at approximately 
$1,700, the cost of labor and machine hire as a little over 
$900 and the material a little over $800. As to the fair 
and reasonable market value of the 23.74 acres taken, 
he fixed this amount at $60 an acre. He further testi- 
fied that an attempt was made to move cattle across 
the highway one afternoon, and the first attempt was 
not successful because the cattle would get their front 
feet up to the oil and would not cross the highway. 
With spades, dirt, hay, and grass were moved onto the 
road, and several attempts were made. Finally a part 
of the cattle crossed the highway. Some that were shy 
stayed back and never did cross the highway. This 
witness further testified that the ASC, or SCS govern- 
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ment recommendation for wells for pasture grazing is 
one well for every 160 acres. 

E. R. Horner, a well driller who was acquainted with 
the Lansman land, testified that prior to April 4, 1962, 
the two wells were adequate, but that at the present 
time one well cannot take care of the number of acres 
for the watering of cattle without shifting the cattle 
from one area to another. 

- John Andersen, former county judge of Valley County, 

engaged in selling real estate and who was in the busi- 
ness of handling farms for 12 years, testified that he 
was acquainted with the plaintiffs’ land. He further 
testified that the reasonable market value of the plain- 
tiffs’ land immediately before the condemnation was 
$30,000, and immediately after the condemnation was 
$22,180. 

Caro] Lutz, a resident of Valley County during his 
lifetime and the owner of 880 acres of land, testified 
that he had been acquainted with the plaintiffs’ land 
all his life; and that he was vice-chairman of the Valley 
ASC seed committee and director of the Ord Creamery. 
He further testified that in his position as chairman of 
the Valley ASC seed committee, real estate transactions 
are recorded almost immediately after the sale, and he 
is acquainted with the value of land in the area. He 
gave the fair and reasonable market value of the plain- 
tiffs’ land immediately before condemnation at $31,200, 
and immediately after condemnation at $23,296.90. 

Walter Zich, a witness for the defendant who is em- 
ployed by the defendant as an appraiser, testified that 
he was a licensed real estate broker and was trained 
in real estate appraisal and agriculture; and that he was 
familiar with the real estate market in the area where 
the plaintiffs’ property is located and with the plaintiffs’ 
property. He testified as to finding sales of com- 
parable property in the area. He testified that the value 
of the land taken, at $55 an acre, would amount to $1,306, 
and in reference to all other matters, including the 
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fencing, would amount to $1,994, or a total value of 
$3,300. This witness stated that he had no interest 
which would affect his opinion as to the value or the 
fairness in appraising the plaintiffs’ property, and that 
he had never received any instructions relative to the 
way in which he should appraise property. 

James B. Ollis, a resident of Ord, engaged in the 
real estate business for 40 years, testified that he was 
familiar with real estate located in the area; that he 
was a licensed real estate broker; and that he examined 
the plaintiffs’ property and had been familiar with it 
for many years. He testified with reference to sales 
of property comparable to plaintiffs’ property. He fur- 
ther testified that the separation of the tracts by the 
new highway made very little difference in the value 
of the remainder of the land. On cross-examination, 
with reference to the inconvenience of the wells, he tes- 
tified that that would amount to “perhaps a dollar or 
two.” He gave as his opinion that the value of the land 
taken would be $50 an acre, or $1,187; that the fence 
would be $1,628.75; and that the inconvenience with 
reference to the wells would be $2, and no severance 
damage, making a total of damages by reason of the 
taking and depreciation of the wells $2,817.75. 

The plaintiffs assign as error that the verdict is not 
sustained by sufficient evidence; then complain of in- 
structions given by the trial court for the reason that 
such instructions did not provide for fencing, for access 
from one tract of land to the other, or for the inadequate 
water facilities on one tract of land, and disregarded 
such items; that the trial court erred in giving instruc- 
tion No. 10 for the reason that said instruction laid 
special emphasis on the testimony of defendant’s expert 
witness Zich; and that the trial court erred in sustaining 
objections made by the defendant to the testimony of- 
fered by the plaintiffs with reference to the defendant 
failing to construct an underpass for the cattle to go 
under the highway. 
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There are certain established rules in this jurisdic- 
tion relating to condemnation cases as follows. 

“The measure of damages for land taken for public use 
is the fair and reasonable market value of the land ac- 
tually appropriated and the difference in the fair and 
reasonable market value of the remainder of the land 
before and after the taking.” Leffelman v. City of Hart- 
ington, 173 Neb. 259, 113 N. W. 2d 107. See, also, Arm- 
bruster v. Stanton-Pilger Drainage Dist., 169 Neb. 594, 
100 N. W. 2d 781; Pieper v. City of Scottsbluff, 176 Neb. 
561, 126 N. W. 2d 865. 

In Twenty Club v. State, 167 Neb. 37, 91 N. W. 2d 64, 
this court said: ‘In condemnation proceedings, where 
persons are shown to be familiar with the particular 
land in question, they may be permitted as witnesses to 
testify as to the value of the tract immediately before and 
immediately after the appropriation.” 

The amount of damages sustained by a landowner for 
the taking of land by eminent domain for a public im- 
provement, and the difference in the fair and reasonable 
market value of the remainder of the land before and 
after the taking, is peculiarly of a local nature to be de- 
termined by a jury, and its verdict will not be interfered 
with if it is based on the testimony. See, State v. Wix- 
son, 175 Neb. 431, 122 N. W. 2d 72; State v. Dillon, 175 
Neb, 444, 122 N. W. 2d 223; Pieper v. City of Scotts- 
bluff, supra. 

“The owner of real estate which is taken in condemna- 
tion proceedings who is familiar with its value can testi- 
fy as to its value.” Pieper v. City of Scottsbluff, supra. 

“Generally, either lay or expert witnesses may be 
used to testify as to the value of a tract of land taken 
or the value of the remainder thereof immediately be- 
fore and immediately after the taking if proper founda- 
tion is laid showing they have an acquaintance with the 
property and are informed as to the state of the mar- 
ket, the weight and credibility of their testimony being 
for the jury. * * * Under ordinary circumstances expert 


126 NEBRASKA REPORTS [VoL. 177 
Lansman v. State 


opinion evidence is to be considered and weighed by the 
triers of fact like any other testimony.” Medelman v. 
Stanton-Pilger Drainage Dist., 155 Neb. 518, 52 N. W. 2d 
328. The court went on to say: “ ‘Opinion testimony 
as to value is not conclusive; when uncontradicted, it 
may be regarded as sufficient proof, but even in such 
case the jury may exercise their independent judg- 
ment.’” The court further said: “Appellants finally 
contend the verdict of the jury is grossly inadequate 
and contrary to and not sustained by the evidence. It is 
true the jury did not exactly follow the evidence of 
either appellee’s or appellants’ witnesses in fixing the 
amount of the recovery. But there is evidence in the 
record on which they could base their verdict, including 
their view of the premises. 

“As early as Northeastern Nebraska R.R. Co. v. 
Frazier, 25 Neb. 42, 40 N. W. 604, this court made the 
observation that: ‘The principal question ordinarily is 
the amount of damages sustained. This question is to 
be determined from the testimony of experts, that is, 
persons familiar with the value of the land, and this 
may include farmers and others. The observation of this 
court, from the cases which have been before us, is, that 
juries ordinarily do not adopt the highest or lowest esti- 
mates of witnesses, but seem to have endeavored to 
bring in just verdicts. Nor did the jury in this case 
adopt the highest estimates of the witnesses.’ 

“Therein the court went on to hold: ‘The question 
of the amount of damages sustained by a land owner for 
a right of way condemned across his land is peculiarly of 
a local nature, proper to be determined by a jury of 
the county, and the supreme court ordinarily will not 
vacate or modify the verdict, if it is based upon the testi- 
mony in the case.’” There are other cases to this effect 
such as Kennedy v. Department of Roads & Irrigation, 
150 Neb. 727, 35 N. W. 2d 781, and Langdon v. Loup River 
Public Power Dist., 144 Neb. 325, 13 N. W. 2d 168. 

In Langdon v. Loup River Public Power Dist., supra, 
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this court said: “When the evidence is conflicting the 
verdict of the jury will not be set aside, unless it is 
shown to be clearly wrong.” See, also, Grimm v. Elk- 
horn Valley Drainage Dist., 98 Neb. 260, 152 N. W. 374. 

While the evidence in the instant case is in conflict, 
there is competent evidence in the record to sustain the 
verdict of the jury, and we cannot say that it is clearly 
wrong. 

In State v. Wixson, supra, this court said: “In a con- 
demnation action the weight and credibility of testimony 
of either lay or expert witnesses regarding value of 
land taken or value of remainder immediately before 
and immediately after taking is for the jury.” See, also, 
Connor v. State, 175 Neb. 140, 120 N. W. 2d 916. 

In Graves v. Bednar, 171 Neb. 499, 107 N. W. 2d 12, 
this court cited Snyder v. Farmers Irr. Dist., 157 Neb. 
771, 61 N. W. 2d 557, wherein we held: “It is not the 
province of this court in reviewing the record in an action 
at law to resolve conflicts in or weigh the evidence. 
* * * Tt is presumed in such an action that controverted 
facts were decided by the jury in favor of the success- 
ful party, and its finding based on conflicting evidence 
will not be disturbed unless clearly wrong.” 

The plaintiffs predicate error on certain instructions as 
heretofore set out, to the effect that the trial court failed 
to take into account the fencing, the cost of access from 
one part of the land to the other, and other matters. 

In the case of Armbruster v. Stanton-Pilger Drainage 
Dist., supra, this court said: “Everything which affects 
the market value is to be taken into consideration. The 
burden of additional fencing, and like matters, are to be 
included, not by being added together item by item, but 
to the extent that, taken as a whole, they detract from 
the market value of the property.” The court went on to 
say: “* * * in determining the amount of plaintiffs’ 
damages, their expenses for additional fencing, repairs, 
removal, and rebuilding thereof; * * * and the threatened 
peril and damages to one of plaintiffs’ two valuable 
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irrigation wells, * * * and like matters, are elements to be 
considered, not by adding them together item by item 
and allowing them, or by allowing such item or items 
as such, but, together with the amount of plaintiffs’ land 
taken * * * such elements should be considered in de- 
termining the extent that, taken as a whole, defendant 
damaged plaintiffs’ land by detracting from and reducing 
the market value thereof.” 

Crawford v. Central Nebraska Public Power & Irr. 
Dist., 154 Neb. 832, 49 N. W. 2d 682, is to the same effect, 
relating to the separate items such as fencing, the bur- 
den of the construction thereof, and maintaining the same. 
The court said: “‘It is a question of damage to the 
land, as land. * * * Nothing can be allowed for fence, as 
fence. The allowance should be for the depreciation of 
the land in consequence of the burden thus cast upon it. . 
Evidence of the cost of suitable fencing is competent as 
affording a means of arriving at the extent of the bur- 
den.’ 2 Lewis, Eminent Domain (3d ed.), § 741, p. 1316.” 

With reference to the failure of the defendant to put 
an underpass under the highway for the purpose of mov- 
ing cattle back and forth between the two parcels of 
land separated by the condemnation proceedings, the 
jury viewed the premises and could see the condition that 
existed there with reference to getting back and forth 
between the two pieces of land. The jury obviously 
was apprised of all factors which tended to cause dam- 
age to the remainder of the plaintiffs’ property, and 
rendered its judgment in accordance with the law re- 
lating to condemnation. 

“Instructions to a jury must be considered together, 
so that they may be properly understood, and, if as a 
whole they fairly state the law applicable to the evi- 
dence when so construed, error cannot be predicated 
on the giving thereof.” Graves v. Bednar, supra. See, 
also, Bolio v. Scholting, 152 Neb. 588, 41 N. W. 2d 913; 
Coyle v. Stopak, 165 Neb. 594, 86 N. W. 2d 758. 

An examination of all the instructions under the rule 


VoL. 177] JANUARY TERM, 1964 129 


Lansman v. State 


above mentioned discloses that they fairly and correctly 
stated the law applicable under the evidence in the in- 
stant case. 

The plaintiffs predicate error on the giving of instruc- 
tion No. 10 by the trial court. This instruction reads 
as follows: ‘“Certian (sic) witnesses have been called 
who testified as expert witnesses. You are not required 
to take the opinions of experts as binding upon you, but 
they are to be used to aid you in coming to a proper con- 
clusion. Their testimony is received as that of persons 
who are learned by reason of special investigation and 
study (or experience) along lines not of general knowl- 
edge, and the conclusion of such persons may be of 
value. You may adopt, or not, their conclusions, ac- 
cording to your own best judgment, giving in each in- 
stance such weight as you think should be given under all 
the facts and circumstances of the case.” 

It is the contention of the plaintiffs that the witness 
Zich was an employee of the Nebraska Department of 
Roads, was salaried, and that his employment depended 
upon his testimony as an appraiser. It is further con- 
tended that instruction No. 10 unduly emphasized the 
testimony of Zich as an expert who had only been in 
Valley County two or three times, had studied the rec- 
ords, but knew nothing of Valley County except what 
he had learned the two or three times he was there. 

This instruction does not apply to Zich alone, but also 
to Leo Wolfe, John Andersen, and James B. Ollis. It is 
an instruction which has been given on many occasions. 
We find no prejudicial error in the giving of this 
instruction. 

In Lilienthal v. Platte Valley Public Power & Irr. 
Dist., 134 Neb. 281, 278 N. W. 492, this court said: “The 
jury had the opportunity of seeing the premises in ques- 
tion, and their view thereof may be considered as evi- 
dence upon which they based their verdict. A verdict 
based on the evidence, where the jury have been per- 
mitted to view the premises, will not be disturbed un- 
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less clearly wrong. Fremont, E. & M. V. R. Co. v. 
Meeker, 28 Neb. 94, 44 N. W. 79.” 

We find no prejudicial error in the record. The judg- 
ment of the trial court is affirmed. 


AFFIRMED. 


Mark J. Ryan, EXECUTOR OF THE ESTATE OF Mary A. 
DELOUGHERY, DECEASED, APPELLANT, V. JAMES A. NELSON, 


APPELLEE. 
128 N. W. 2d 592. 


Filed May 22, 1964. No. 35537. 


Landlord and Tenant. The occupancy of premises by one per- 
son with the consent or permission of the owner, or with the 
consent of the person entitled to assert a right to the posses- 
sion of the premises, creates between the parties the relation 
of landlord and tenant and, in the absence of an agreement or 
circumstances indicating a contrary intent, the law will imply 
an agreement on the part of the tenant to pay the reasonable 
value for his use and occupation. 

Contracts. There can be no implied contract where there is an 
express agreement between parties relative to the same subject 
matter. 

Witnesses. Failure to make proper objection to the testimony 
of a witness known to be disqualified under section 25-1202, 
R. R. S. 1948, waives the right to exclude testimony. 


Appeal from the district court for Dakota County: 
Joun E. Newton, Judge. Affirmed. 


Mark J. Ryan and Richard E. Twohig, for appellant. 
McCarthy & Kneifl, for appellee. 


Heard before WuitTe, C. J., CARTER, MEssmoreE, Bos- 
LAUGH, and Brower, JJ., and ZEILINGER, District Judge. 


ZEILINGER, District Judge. 

This is an appeal from the district court for Dakota 
County of an action wherein Mark J. Ryan, executor 
of the estate of Mary A. Deloughery, deceased, plaintiff, 
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seeks to recover from James A. Nelson, defendant, the 
fair and reasonable rental value of some farm land for 
the years 1950 to 1962, both inclusive, less the fair 
and reasonable value of the support furnished to the 
deceased by defendant during that time. 

Plaintiff’s petition alleges, in substance, that he is the 
executor of the estate of Mary A. Deloughery who died 
testate on July 22, 1961, seized and possessed of the 
real estate involved; that defendant has been in posses- 
sion of said real estate and has farmed and operated it 
during the years in question; that its fair and reason- 
able rental value was $28,600; and that defendant paid 
no rent except support for the deceased of the fair and 
reasonable value not exceeding $14,400 leaving $14,200 
owing. Plaintiff prays for an accounting and a judg- 
ment for the balance due. Defendant’s answer admits 
that plaintiff is executor of the deceased’s estate and 
that the deceased owned the land involved. He then 
alleges, in substance, that plaintiff is not entitled to an 
accounting for more than 4 years prior to the date of 
the filing of the action because of the statute of limita- 
tions; that defendant farmed the land from year to year 
until the deceased’s death under an oral agreement with 
her whereby he was to furnish her a home, care, and 
keep for the rent, which he did; and that defendant, if 
he is accountable for the fair and reasonable rental 
value of the land, is entitled to a set-off in a large amount 
for services rendered and cash expended for the de- 
ceased’s care and keep, and also for repairs and improve- 
ments to the real estate plus debts and legacies of the 
deceased paid by defendant. The trial court found gen- 
erally for defendant and against plaintiff and generally 
sustained the defenses of defendant’s answer; and found 
that defendant had paid to the estate $5,300 which con- 
stituted an offset for the rents due plaintiff for 1962 and 
1963. Plaintiff’s motion for a new trial was overruled 
and he has appealed on the grounds that the decision 
is not sustained by the evidence, is contrary to the evi- 
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dence, and is contrary to law; that there is no compe- 
tent evidence to establish an oral agreement; and that 
the court erred in finding that the defendant had an 
offset against plaintiff for the rents for the years 1962 and 
1963. 

The lands involved consist of approximately 360 acres 
described as follows: Northwest Quarter (NW) Sec- 
tion Three (3) Township Twenty-eight (28), South Half 
(S¥%) Northeast Quarter (NE'4) Section Thirty-three 
(33) Township Twenty-nine (29), North Half (N14) 
Southeast Quarter (SE%) Section Thirty-three (33) 
Township Twenty-nine (29), and Northwest Quarter 
(NW) Northeast Quarter (NE%) Section Four (4) 
Township Twenty-eight (28), all in Range Seven (7) 
East in Dakota County, Nebraska, of which about 205 
are tillable and 147 acres are pasture and waste land. 

Plaintiff brought suit as in equity for an accounting 
for rents. Defendant did not object to the form of the 
action and, in fact, his answer assumes that form of 
action. The case was submitted to and decided by the 
trial court as an equity action and it will be so consid- 
ered in this court. As stated in Beacom v. Daley, 164 
Neb. 120, 81 N. W. 2d 907: “Ordinarily a court of equity 
has no jurisdiction of an action for rent and claims for 
unpaid rent are separate and distinct causes of action 
for each term or payment involved. However, rent 
may be recovered in equity where the remedy has be- 
come difficult or where there is an uncertainty as to 
the title or the extent of the defendant’s responsibility.” 

Basically these facts are not in serious dispute: That 
at all times in question until her death on July 22, 1961, 
the deceased, who will also be referred to as Mary, was 
a single person and the owner of the land in question 
and lived on it; that by her will she left a life estate 
in this land to her niece Sophia Nelson with the remain- 
der to the six children of Sophia Nelson of whom de- 
fendant is one; that Mary was 98 years of age at the 
time of her death; that defendant farmed Mary’s land 
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from 1943 to the date of trial; that defendant paid the 
Elms Nursing Home of Ponca, Nebraska, $2,377.50 for 
taking care of Mary from March 28, 1960, to July 22, 1961; 
that defendant did not pay Mary any cash rent or crop 
share rent after 1949 or any real estate taxes although 
he collected all the income from the land including gov- 
ernment payments; that he did send money to charities 
as requested by Mary; that defendant never lived in 
Mary’s house on the farm but his mother, Sophia Nelson, 
did and so did two of his younger brothers until they 
grew up; that defendant owns some land, rents other 
land, and lives in Jackson which is near Mary’s farm; 
that Mary had no other source of income; that de- 
fendant provided Mary with all of her material neces- 
sities and wants, and paid all of her bills and expenses 
except real estate taxes; that defendant made extensive 
repairs and improvements to the land and improvements 
thereon over the years including installing a new bath- 
room, insulation, storm windows, roofing, guttering, and 
painting the house, rebuilding the garage and other 
buildings and feed lots, and fencing and clearing land; 
that defendant procured insurance on the improvements 
for Mary and paid the premiums; that defendant’s sis- 
ter, Mary N. Watkins, had advanced $4,800 to Mary to 
pay taxes which were a lien on the land according to 
Mary’s will which was written in 1950, and defendant 
paid Mary N. Watkins $3,800 to settle this claim and 
clear the lien; that defendant deposited in the probate 
court $1,500 to pay legacies in Mary’s will; that there 
remains about $7,000 in unpaid real estate taxes; that 
defendant paid a hired man who worked on the farm; 
that Mary was able to take care of herself fairly well 
until 1953 when she fell and her condition grew worse; 
that during the last 6 years she lived on the farm Mary 
had to be lifted in and out of bed every day, dressed, and 
held up while she walked in the house for exercise, fed 
soft foods, and she had to be kept in diapers the last 
4 or 5 years she lived on the farm; and that defendant and 
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his wife personally performed these services for Mary. 

It is plaintifi’s position that he is entitled to prevail 
because his evidence established that defendant was in 
possession of the land involved during the years in ques- 
tion; that defendant paid no rent except for providing 
for the support of the deceased; and that the fair and 
reasonable rental value of the land greatly exceeded the 
value of the support furnished. Plaintiff relies primarily 
upon Beacom v. Daley, supra, and the quotation there- 
in from 32 Am. Jur., Landlord and Tenant, § 430, p. 
349, as follows: “The occupancy of premises by one 
person with the consent or permission of the owner, or 
with the consent of the person entitled to assert a right 
to the possession of the premises, creates between the 
parties the relation of landlord and tenant; and in the 
absence of an agreement or circumstances indicating a 
contrary intent, the law will imply an agreement on the 
part of the tenant to pay the reasonable value of his 
use and occupation.” However, the court pointed out 
that there could be no implied contract where there 
is an express contract between the parties relative to 
the same subject matter, and then concluded: “While 
the evidence adduced establishes there was some form of 
verbal arrangement between the appellant and his mother 
as to the former’s use of these lands, appellant admits 
this arrangement never reached the status of having 
definite terms. Under this situation appellant would be 
required to pay a fair and reasonable annual rental for 
the premises he occupied during the period of the life 
estate.” Acton v. Schoenauer, 121 Neb. 62, 236 N. W. 
140, is cited, in which the court said: “It is the univer- 
sal rule that there can be no implied contract where 
there is an express agreement between the parties rela- 
tive to the same subject-matter.” Consequently, the 
first matter for determination is whether or not an ex- 
press agreement existed between Mary and defendant. 
Defendant’s wife, Helen Nelson, testified to a conver- 
sation on December 21, 1948, between Mary and de- 
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fendant in which Mary said, “Jim, I don’t want you to 
leave. I want you to farm the place and take care of 
me because I don’t have anyone else that will do it for 
me.” Jim said, ‘Well, what about the rent?” Mary 
said, “You take care of me and farm the place for me 
and I will be satisfied.” Helen Nelson testified to a con- 
versation on May 10, 1949, between Mary and-defendant 
in which defendant said, “Aunt Mary, what about these 
taxes?” Mary said, “You just farm the farm and take 
care of me and never mind the taxes.” Plaintiff argues 
that defendant’s wife should not have been permitted to 
testify to these conversations although he admits that 
the rule is contrary to his contention where the wife 
took no part in the conversation and had no direct legal 
interest in the subject matter, as was the case here. See 
Foster v. Murphy, 76 Neb. 576, 107 N. W. 843. In addi- 
tion, plaintiff permitted defendant to testify without 
objection regarding the terms of the agreement. This 
occurred on cross-examination after defendant had been 
called as a witness by plaintiff. In Hansen v. Estate 
of McDougal, 126 Neb. 538, 253 N. W. 674, the court 
said: ‘Where, in an action against the representative 
of a deceased person, testimony is offered in evidence 
that is incompetent under section 20-1202, Comp. St. 
1929 (now § 25-1202, R. R. S. 1943), but objection to its 
incompetency is not made, the objection will be treated 
as waived and will not be considered on appeal.” The 
record is replete with evidence that defendant fully 
performed all of the terms of the express agreement 
claimed by him. There is no evidence that he did not 
so perform or that his performance was not completely 
satisfactory to Mary from 1950 to the time of her death. 
All of the evidence is consistent with the agreement 
claimed except the evidence of witnesses called by 
plaintiff that the fair and reasonable value of the serv- 
ices furnished Mary by defendant was less than the 
fair and reasonable rental value of the land. The record 
establishes an express agreement between Mary and 
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defendant and that defendant fully performed accord- 
ing to its terms; and plaintiff is not entitled to his as- 
sumption of an implied contract and can recover nothing 
from defendant to the date of Mary’s death. 

Subsequent to Mary’s death defendant paid no rent 
to plaintiff although plaintiff made demand upon him 
for it. Defendant testified that his reason for not pay- 
ing rent to plaintiff was that he considered his mother 
to be the landlord then. During that time defendant 
paid $3,800 to settle the claim of Mary A. Watkins who 
had paid delinquent taxes, and defendant also paid 
$1,500 into county court to pay legacies in Mary’s will. 
Plaintiff's witness S. H. Nelson fixed the fair rental 
value of the land at $2,300 per year and plaintiff’s wit- 
ness Walter A. Pederson fixed it at $1,990 per year. De- 
fendant’s payments on behalf of the estate exceed plain- 
tiff’s claims for the years subsequent to Mary’s death 
and plaintiff can recover nothing therefor. In view of 
these conclusions it is not necessary to discuss other 
questions raised in the briefs. The trial court’s judg- 
ment finding generally for defendant and against plain- 
tiff and dismissing plaintiff’s petition at plaintiff's cost 
is correct and is affirmed. 

AFFIRMED. 
SPENCER, J., participating on briefs. 


Younc WoMEn’s CHRISTIAN ASSOCIATION OF LINCOLN, 
NEBRASKA, A NEBRASKA CORPORATION, APPELLEE, v. CITY 
oF LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, ET AL., 
APPELLANTS. 
128 N. W. 2d 600 
Filed May 22, 1964. No. 35616. 


1. Constitutional Law: Taxation. By the terms of Article VIII, 
section 2, of the Constitution of Nebraska, the Legislature is 
empowered to exempt from taxation by general law property 
which is owned and used exclusively for educational, religious, 
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or charitable purposes, when such property is not owned or 
used for financial gain or profit to the owner or user. 

2. Taxation. By section 77-202, R. R. S. 19438, the Legislature 
implemented Article VIII, section 2, of the Constitution of Ne- 
braska, so as to exempt from taxation property owned and 
used exclusively for educational, religious, or charitable pur- 
poses, when such property is not owned or used for financial 
gain or profit to either the owner or user. 

Whether or not a use of property is charitable must 
in each instance be determined by its own facts. 
Under section 77-202, R. R. S. 1948, a building owned 
and used by the Young Women’s Christian Association to pro- 
vide a home for girls and young women at a low rental cost 
while they are attending business and training schools whose 
stay in such home is limited to 3 years, and the building is not 
used for financial gain or profit either by the owner or user 
but exclusively for a charitable purpose, such building is exempt 
from taxation. 


Appeal from the district court for Lancaser County: 
ELMER M, SCHEELE, Judge. Affirmed. 


Ralph D. Nelson and Henry L. Holst, for appellants. 
Stewart, Calkins & Duxbury, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, SEAGER; 
SPENCER, BoSLAUGH, and BROWER, JJ. 


MeEssmore, J. 

This is an action for a declaratory judgment finding 
that the plaintiff’s property is exempt from taxation 
and enjoining the defendants from taxing said property. 
The trial court overruled the defendants’ motion to dis- 
miss the action, and found that the real property owned 
by the plaintiff, described as Lot 3, Block 64, Original 
Plat of the City of Lincoln, is and has been since its ac- 
quisition by plaintiff used exclusively for charitable 
purposes and is therefore exempt from taxation by the 
defendants under the ConStitution, statutes, and laws 
of the State of Nebraska; that the taxes levied by the 
defendant City of Lincoln upon the real property as 
aforesaid were declared void and ordered canceled; that 
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the cloud upon plaintiff’s title to the real estate arising 
from the apparent lien of taxes be removed and plain- 
tiff’s title be quieted against the same; and that the de- 
fendants and each of them and their successors in office 
be restrained and perpetually enjoined from in any man- 
ner enforcing or attempting to enforce the taxes assessed 
against said property. The defendants filed a motion 
for new trial which was overruled. Defendants appealed. 

The plaintiff is now and has been since on or about 
July 3, 1893, a corporation organized and existing un- 
der and by virtue of the laws of the State of Nebraska 
pertaining to nonprofit corporations, with its principal 
office in Lincoln, Nebraska. 

The defendant City of Lincoln is a municipal corpora- 
tion organized and existing under and by virtue of the 
laws of the State of Nebraska, and is a body corporate 
situated in Lancaster County, Nebraska, and is now and 
has been since November 14, 1914, operating under its 
own home rule charter as permitted and authorized by 
the Constitution of the State of Nebraska. The mayor 
at the time of the signing of the pleadings was named as 
defendant. In addition, all members of the council of 
the city and the tax commissioner of the city were 
named as defendants. The mayor and the members of 
the city council constitute the board of equalization of 
the City of Lincoln, and constitute the governing and 
law-making body and the taxing authority of the City of 
Lincoln. 

The defendants intend to keep the real estate owned 
by the plaintiff on the tax rolls for the years subsequent 
to 1962. 

The defendants assign as error that the trial court 
erred in overruling their motion to dismiss the plain- 
tiff’s petition; and that the trial court erred in finding 
that the plaintiff’s property has been used and is being 
used for charitable purposes within the meaning of the 
Constitution, statutes, and laws of the State of Nebraska, 
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and is not being used for financial gain or profit to the 
plaintiff or any one else. 

For convenience we will refer to the Young Women’s 
Christian Association of Lincoln, Nebraska, as the plain- 
tiff or association; to the City of Lincoln, the mayor, 
council, and tax commissioner as defendants; and to 
Annie L. Miller Hall as Miller Hall. 

The president of the board of directors of the plaintiff 
and who had been active in plaintiff’s work for 10 years, 
testified that she was familiar with the plaintiff’s pro- 
gram and the general policies of the plaintiff; that there 
is a national and international organization, as well as 
local organizations, and the plaintiff is a part of the 
national and international organization; and that the 
plaintiff was incorporated as a nonprofit corporation. 

The purpose of the organization, as stated in the articles 
of incorporation, is as follows: ‘* * * to associate and 
maintain young women in personal allegiance and loyalty 
to Jesus Christ as Saviour and Lord; to inculcate and 
promote growth in Christian character and _ service, 
through physical, social, mental and spiritual training, 
organizing them into a social force for the extension of 
the Kingdom of God. Such accomplishment to be ef- 
fected by and through educational, religious and char- 
itable work and the means proper and appropriate 
thereto.” 

The president of the board of directors further testi- 
fied that to carry out the purpose of the articles of in- 
corporation the plaintiff has a program designed to bring 
into the lives of those participating an understanding 
of the principles of Christian living; that the program 
includes a wide range of activities, including classes and 
study groups on such things as arts and crafts, physical 
education, religious emphasis, and public affairs; that 
there are programs for young children, teenagers, and 
young adults; that men and women participate in various 
activities such as family nights, and the health and 
physical education programs; and that special programs 
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are provided for the physically handicapped, mentally 
retarded, Indian people within the community, and 
young girls coming into Lincoln seeking a place where 
they will be cared for mentally and morally. This wit- 
ness further testified that the program with reference 
to young girls who come to Lincoln has to do with 
Miller Hall; that the group coming to Miller Hall seeks 
a safe, secure, and guided. home where they will be 
cared for mentally and morally; that to become a mem- 
ber of the plaintiff association there are membership 
dues to be paid; that an application for membership is 
required; that at the time of preparing the application 
the person is interviewed and counseled with by a mem- 
ber of the plaintiff organization; and that there is also 
a membership card issued by the plaintiff. 

This witness further testified that the plaintiff’s cen- 
tral building is across the street from Miller Hall and 
is located at Fifteenth and N Streets; that the plaintiff 
also owns a building in Havelock; that Miller Hall is 
located at 1429 N Street, legally described as heretofore 
mentioned; and that all of the property owned by the 
plaintiff is tax exempt except Miller Hall which has been 
placed on the city tax rolls. 

This witness further testified that in 1945, the Women’s 
Division of the Chamber of Commerce felt there was a 
need for accommodations for young girls coming to Lin- 
coln who were unprotected and had a small income; 
that Annie L. Miller, in her will, had left a sum of money 
for religious and charitable purposes and for the care 
of women and girls, but had not specified exactly how 
it should be done; that the bequest under the will and a 
drive conducted by the Community Chest for an addi- 
tion to the original building now called Miller Hall fur- 
nished the means of securing the building; and that 
Miller Hall has been in operation since the fall of 1946. 
On cross-examination this witness testified that the girls 
must agree to the supervision and the policies adopted to 
be admitted and must meet the general rules of Miller 
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Hall; that a person must be a member of the plaintiff 
association to be admitted to Miller Hall; and that there 
is a membership fee of $2 a year unless a girl is in her 
teens in which case the membership fee is $1. 

A member of the board of directors of the plaintiff 
testified that she was chairman of the committee that 
operates Miller Hall; that the lot the building is located 
on is 50 feet by 142 feet; that there are 32 sleeping rooms 
in the building; that these rooms are small with the 
exception of the corner rooms which are fairly good 
sized; that the building is air conditioned; that there are 
eight single rooms which accommodate one girl and 
the rest are double rooms which accommodate two girls; 
that there are three floors to the building; and that 
other rooms in the facility consist of a small reception 
room, a housemother’s bedroom, a small living room, 
and in the basement a committee room, a recreation 
room for the girls, a small kitchenette, a small laundry, 
and a “Coke” machine. She further testified that in the 
recreation room there is a ping-pong table and also a 
library; that in the laundry room there are washing and 
drying facilities which are rented for the exclusive use 
of the girls; that these facilities are used to provide a 
home-like atmosphere and are not open to the public; 
that any girl making application is interviewed by the 
housemother and can only be taken if she is approved; 
and that any problem ‘that requires special treatment 
is referred to the executive secretary of the plaintiff. 
She further testified that there is a committee consist- 
ing of lay people who govern Miller Hall; that there 
are cértain rules and regulations that govern Miller 
Hall; that no advertising is done to attract girls to re- 
side in Miller Hall; that the reason for Miller Hall is 
to make possible the use of its facilities for girls who 
attend schools of business and various training schools 
and cases sent to the plaintiff from social agencies; that 
no complaints have been registered by hotels or board- 
ing houses relative to the use of Miller Hall; that the 
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group of girls who need help the most are poorly pre- 
pared financially for the period of time that would be 
required for them to take their training, and they need 
a place to go and be protected; and that Miller Hall 
has been used exclusively for the purposes heretofore 
stated since 1946. 

A member of the administrative staff acting as business 
secretary for the plaintiff testified that she was famil- 
iar with the books and records of the plaintiff and the 
method of financing the activities of plaintiff association; 
that the source of funds for the operation of the plain- 
tiff association consists of a small percentage from activ- 
ities conducted by the plaintiff and the balance comes 
from the Community Chest, and deficits are made up 
from gift accounts; that the income allocable to Miller 
Hall comes primarily from rental charges which range 
from $18.50 a month to $32.50 a month; and that the 
rates are set at a level to cover the expenses of operating 
Miller Hall. This witness further testified that the in- 
come and expense for the past 5 years for Miller Hall 
show that, viewed separately, the facility has operated 
at a loss; and that depreciation on the building is not 
taken because the rules of the Community Chest pro- 
hibit doing so, and Miller Hall is included as a Com- 
munity Chest activity. 

The housemother of Miller Hall testified that she has 
an interview with a girl coming into Miller Hall, relat- 
ing to her name and birth date, her parents’ name, ad- 
dress, and telephone number, where she intends to work 
or attend school, and informs her that she is required 
to join the plaintiff association which costs $2 a year. 
The registration card which the girls give her when 
they come to Miller Hall is in evidence. She further 
testified that at the time of hearing the residents of 
Miller Hall were practically all girls from small towns 
within the State of Nebraska; that the age limitations 
are from 17 to 24 years; and that the income limitation 
is $250 a month. This witness tells the girls about 
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Miller Hall and its affiliation with the plaintiff, its pur- 
pose, and the moral and spiritual principles of the 
plaintiff. This witness further testified that the average 
age of girls who reside in Miller Hall would be between 
18 and 19 years; that most of the girls are under 21 
years of age; that many of them are students in business 
colleges or training schools; and that the rules and regu- 
lations of Miller Hall are put up in every girl’s room. 
This witness further testified that she locks the door 
at night and remains up until all of the girls are in 
and taken care of; and that the longest period of time 
a girl may stay at Miller Hall is 3 years. 

The membership application form states the purpose 
of the association as: “To build a fellowship of women 
and girls devoted to the task of realizing in our common 
life those ideals of personal and social living to which 
we are committed by our faith as Christians.” The 
membership card contains the same statement. 

The sole issue tried in the trial court was whether 
the plaintiffs’ property is owned and used exclusively for 
educational, religious, or charitable purposes, and wheth- 
er such property is owned or used for financial gain 
or profit to the owner or user. 

Exemption of property from taxation is governed by 
Article VIII, section 2, of the Constitution of Nebraska, 
which provides in part: ‘The Legislature by general 
law may exempt * * * property owned and used ex- 
clusively for educational, religious, charitable, or ceme- 
tery purposes, when such property is not owned or used 
for financial gain or profit to either the owner or user.” 

Section 77-202, R. R. S. 1943, implements this provi- 
sion as follows, and provides in part: “The following 
property shall be exempt from taxes: * * * (c) Property 
owned and used exclusively for educational, religious, 
charitable, or cemetery purposes, when such property 
is not owned or used for financial gain or profit to either 
the owner or user; * * *,.” 

The contention of the defendants is that the property 
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of the plaintiff is used primarily for the purpose of fur- 
nishing low-rent housing, and is not used exclusively 
for charitable purposes within the meaning of the Con- 
Stitution of the State of Nebraska, or the statutes as 
heretofore set forth, and therefore is not tax exempt. 

In connection with this contention, the defendants 
rely on the cases of Doane College v. County of Saline, 
173 Neb. 8, 112 N. W. 2d 248; County of Douglas v. 
OEA Senior Citizens, Inc., 172 Neb. 696, 111 N. W. 2d 
719; and Iota Benefit Assn. v. County of Douglas, 165 
Neb. 330, 85 N. W. 2d 726, 66 A. L. R. 2d 898. Both the 
plaintiff and the defendants rely on the case of Young 
Men’s Christian Assn. v. Lancaster County, 106 Neb. 
105, 182 N. W. 593, 34 A. L. R. 1060. We will refer 
to the foregoing cases, or as many of them as necessary, 
as they may relate to this appeal. 

We believe the case of Young Men’s Christian Assn. 
v. Lancaster County, supra, is applicable to the instant 
case. The building owned by the Young Men’s Christian 
Association was placed on the tax rolls by the county 
assessor. Objections were filed on the ground that the 
property was used exclusively for religious, educational, 
and charitable purposes and therefore was exempt 
from taxation. The objections were overruled by the 
county board of equalization. On appeal to the district 
court, the objections were sustained and the property 
was held to be exempt from taxation. The building 
of the Young Men’s Christian Association contained of- 
fices occupied for the association’s purposes, a lobby, a 
cafeteria, meeting and assembly rooms, a gymnasium, 
bowling alleys, barbershop, and swimming pool. Part of 
the third floor and all of the fourth and fifth floors 
contained sleeping rooms. The members of the associa- 
tion and others who went to the building were given the 
benefit of religious influences by means of Bible classes 
and meetings of a religious character regularly held on 
Sunday and throughout the week. The educational 
work, under the supervision of an educational diréctor, 


Vou. 177] JANUARY TERM, 1964 145 


Young Women’s Christian Assn. v. City of Lincoln 


consisted of both day and night schools, in which the 
common branches, languages, and technical subjects 
were taught, and also health clinics teaching the func- 
tions and care of the body. Several classrooms were 
used for this: work. The department of physical exer- 
cise and improvement, in charge of a physical director, 
was an important feature in the program of the associa- 
tion, and essential relation of proper development of the 
physical requirements of young men to their mental 
and moral life was strongly emphasized. Music, games, 
and other recreations were provided, and the general 
plan pursued by the association sought to bring the 
entire routine of life of young men and boys into proper 
relation with their physical, mental, and spiritual needs. 
There were about 1,700 members, and the annual mem- 
bership fee was $10. Revenues were made up of the 
membership fees, the income from the 117 rooms oc- 
cupied by members, the cafeteria, barbership, and tailor 
shop, together with the small fees charged for games 
and for certain services for which members were re- 
quired to pay. The total fell about $1,000 a month short 
of the amount necessary to pay the running expenses, 
and that deficit was made up by voluntary contributions 
of liberally disposed persons. With reference to the 
cafeteria, the tailor shop, and the barbershop main- 
tained in the building, these were held to be business 
ventures carried on for profit, for accommodation of 
members and others who desired to patronize such facili- 
ties, and were too remotely connected with the general 
purposes of the association to be treated as uses for 
charitable purposes of the building or of the parts there- 
of occupied by them. The cafeteria was open to the 
public and was held to be taxable. The tailor and barber 
services were held to be necessary for the accommoda- 
tion of the roomers in the building. a 

The defendants’ contention is that the above-cited 
case is not in point as applied to the instant case for 
the reason that no girls are permitted to remain in 
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Miller Hall without paying rent; that each girl is per- 
mitted to stay there at the will of the plaintiff and her 
stay may be terminated for lack of cooperation or un- 
acceptable behavior; that in the instant case the most 
nearly exclusive use of the premises is as a dormitory 
for girls and young women; that the extent of encourag- 
ing girls to use the facilities in the main building of the 
plaintiff across the street from Miller Hall is telling 
them that the doors are open in that building; and that the 
operation of Miller Hall does no more for its tenants 
than an ordinary well-run Christian home would do 
for a family. 

This court in Young Men’s Christian Assn. v. Lancas- 
ter County, supra, said: “Under facts with reference to 
the objects and activities of the Young Men’s Christian 
Association there under consideration not differing es- 
sentially from the corresponding facts in the instant 
case, it was held in Little v. City of Newburyport, 210 
Mass. 414, Ann. Cas. 1912D, 425, that the association, 
though not giving charity in its narrowest sense, was 
in its essence a benevolent or charitable institution, with- 
in the meaning of those words in the statute. * * * A 
similar organization devoted to the welfare of young 
women was held to be a purely public charity in Phila- 
delphia v. Women’s Christian Ass’n, 125 Pa. St. 572. * * * 

“Not only in cases dealing with Young Men’s Chris- 
tian Associations, such as are hereinbefore cited, but in 
numerous cases dealing with tax exemptions claimed 
by other institutions in which some analogy is to be 
found, the courts have defined ‘charity’ to be something 
more than mere alms-giving or the relief of poverty and 
distress, and have given it a significance broad enough 
to include practical enterprises for the good of humanity 
operated at a moderate cost to those who receive the 
benefits. * * * 

“Reason and authority are opposed to the proposition 
that an institution otherwise charitable will be deprived 
of that character by the mere fact that charges for 
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facilities and services are made to individual members, 
which not only do not result in profit, but which fail, 
in the aggregate, even to make the institution self-sus- 
taining, and the appellant’s contention to that effect must 
be denied. 

“It follows from the foregoing discussion and review of 
the judicial opinions bearing upon that question that the 
appellee is to be regarded as a charitable organization, 
both in its professed purposes and by virtue of its actual 
performances in the practical work that it does for the 
general benefit of society in the elevation and better- 
ment of young men and boys. The use to which it puts 
its building in carrying out its work must, therefore, be 
characterized, in its general aspect, as charitable, and the 
building in question is used for charitable purposes, ex- 
cept in so far as some part thereof may be used for pur- 
poses foreign to or inconsistent with its dominant 
purpose.” 

In the light of the evidence in the instant case and 
considering the above-cited case, it is clear that the 
plaintiff in the instant case owned and used its building 
exclusively for educational, religious, or charitable pur- 
poses. It was organized and operated to include such 
purposes. One of its means to accomplish its charitable 
purpose is through the operation of Miller Hall. Miller 
Hall is owned and used to furnish low-cost rental; it is 
owned and used as one of the means of accomplishing 
the charitable purpose of plaintiff, and is therefore used 
exclusively for a charitable purpose under the laws of 
this state. We believe that the case of Young Men’s 
Christian Assn. v. Lancaster County, supra, as hereto- 
fore set forth, governs the instant case, and in the light 
of the holding of the cited case it is apparent that Miller 
Hall is exempt from taxation. 

With reference to the case of County of Douglas v. 
OEA Senior Citizens, Inc., supra, wherein a building was 
built for the purpose of providing low-rent housing at 
its real cost, the court held that that was not a charitable 
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purpose. The court said in the opinion that whether or 
not a use of the property is charitable must in each 
instance be determined by its own facts. A reading of 
such case discloses that it in no way involves facts such 
as are in the instant case. 

In the case of Doane College v. County of Saline, 
supra, the college was a nonprofit organization. It pro- 
vided a house for its president, and by his contract he 
was required to live in the house. The house was used 
for meetings of various kinds directly connected with 
the work of the college. There was a library in the 
house used by the president so that he could do some 
of the work that was required of him relating to the col- 
lege. It was held by this court that the use of the presi- 
dent’s house was an exclusive use, and therefore the 
house was not taxable. The faculty rental units on the 
campus of the college were for rent to faculty members, 
but they were not required to live on the campus. It 
was held that these rental units were in competition with 
private homes in the city of Crete, and in fact were 
separate and distinct entities insofar as their relation to 
the college was concerned; and they were held to be 
taxable. This case in no way interferes with the in- 
stant case. 

The question in the instant case is whether Miller Hall 
is used primarily for accomplishing the charitable pur- 
pose of the organization or is, instead, simply an ad- 
junct, related to the organization but not an integral 
part of it insofar as carrying out its charitable pur- 
pose. It is apparent from the record that Miller Hall 
is not an adjunct. The testimony discloses that Miller 
Hall was established and is operated as a means of car- 
rying out the purpose of the organization of the plain- 
tiff, to provide moral surroundings, with religious over- 
tones, and proper supervision, for a limited time for 
young girls coming to Lincoln to attend business or 
training schools. as pal 

Insofar as Jota Benefit Assn. v. County of Douglas, 
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supra, is concerned, it involved a medical fraternity, the 
purpose of which was held to be to support on a cost- 
sharing plan living quarters for members of the frater- 
nity, which is not a charitable or educational purpose. 
The case has no applicability to the instant case. 

The instant case does not depart from the principles 
laid down in the case of Young Men’s Christian’ Assn. 
v. Lancaster County, supra; House of the Good Shep- 
herd v. Board of Equalization, 113 Neb. 489, 203 N. W. 
632; and the case of Doane College v. County of Saline, 
supra. While those cases present a different factual 
situation, the principles therein announced relate to the 
instant case. To hold Miller Hall exempt from taxation 
is in no way inconsistent with the principles of the 
holding in County of Douglas v. OKA Senior Citizens, 
Inc., supra, or any of the other decisions of this court 
involving exemption of property owned and used for 
educational, religious, or charitable purposes. 

We conclude, for the reasons hereinbefore set forth, 
that the judgment of the trial court should be, and is 
hereby, affirmed. 

AFFIRMED. 


STATE oF NEBRASKA EX REL. SHIRLEY COCHRANE, APPELLEE 
AND CROSS-APPELLANT, V. CARMEN BLANCO, APPELLANT AND 
CROSS-APPELLEE. 

‘128° N. W. 2d 615 


Filed May 22, 1964. No. 35623. 


1. Habeas Corpus: Infants. In general, the writ of habeas corpus 
has been extended to, and may be used in, controversies re- 
garding the custody of infants. Such proceedings are governed 
by considerations of expediency and equity, and should not be 
bound by technical rules of practice. 

After the court’s jurisdiction has been invoked 

by habeas corpus petition seeking custody of a child, the child 

is a ward of the court and its welfare lies in the hands of the 
court. oe ey 
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3. Infants. The jurisdiction of a state to regulate the custody of 
infants found within its territory arises out of the power that 
every state sovereignty possesses as parens patriae to every 
child within its borders to determine its status and the custody 
that will best meet its needs and wants. 

4. Infants: Parent and Child. When a controversy arises as to the 
custody of a minor child between a parent and a third person, 
the custody of the child is to be determined by the best interests 
of the child, with due regard for the superior rights of a fit, 
proper, and suitable parent. 


5. The courts may not properly deprive a parent 
of the custody of a minor child unless it is shown that such 
parent is unfit to perform the duties imposed by the relation- 
ship, or has forfeited that right. 

6. The indifference of a parent for a child’s wel- 


fare over a long period of time, and the willingness that others 
should assume the obligations of parents in his stead, with the 
development of the ties and affections that naturally flow 
therefrom, is a material element in determining whether a 
parent has forfeited or abandoned his natural right to the 
custody of the child. 

7. Infants. The desires of children 15 and 11 years of age should 
be given important, though not controlling, consideration in the 
determination as to whom their custody should be awarded. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEmwLer, Judge. Reversed and remanded with 
directions. 


Wright, Simmons & Hancock, for appellant. 
Bertrand V. Tibbels, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


WuireE, C. J. 

This is a habeas corpus action by which the plain- 
tiff, Shirley Cochrane, seeks the custody of her two chil- 
dren from her mother, Carmen Blanco. The two chil- 
dren involved in the litigation are Carmello Blanco and 
Nancy Gomez, now 15 and 11 years of age, respectively. 
The district court found for the plaintiff, awarded her the 
custody of both children, and the defendant grand- 
mother appeals. 
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Before we proceed to a discussion of the merits of this 
case, a preliminary jurisdictional question raised by 
plaintiff on cross-appeal should be considered and dis- 
posed of. Plaintiff, in her petition, simply alleged that 
she is the mother of the children; that she was awarded 
the custody of Carmello by virtue of a divorce decree 
from one Ray Larez; and that she was awarded the 
custody of Nancy in a decree in a paternity suit against 
the father Gomez. Without further pleading, she al- 
leged and asserted that she is entitled to the custody of 
the two children. The defendant, in response, alleged 
that she has had the custody of the children since about 
the time of their birth; that she has raised, nurtured, and 
cared for them; that she is the proper person to have 
their custody; and that Shirley, the mother, has for- 
feited and abandoned any rights she might have had to 
their custody. Plaintiff moved to strike this response; 
and continuously asserted by various motions and ob- 
jections to the evidence that under the First and Four- 
teenth Amendments to the Constitution of the United 
States, the trial court was deprived “of any jurisdiction 
to examine into the question of the best interests of the 
children, or parental default,” unless it had been pre- 
viously established by due process of law that the parent 
had forfeited the right. In 21 propositions of law, plain- 
tiff contends, “that the determination of all questions 
as to what is for the best interests of their children is 
one of the liberties guaranteed to the parents by the 
Due Process Clause of the Fourteenth Amendment 
* * *: and that the determination of the parents of the 
question of what is for the best interests of their chil- 
dren is final and conclusive upon all departments of 
state.” Brevity forbids an examination of all of plain- 
tiff’s authorities and detailed arguments. All questions 
with regard to state court jurisdiction, on habeas cor- 
pus, to inquire into and to change or control custody 
of children within their territorial borders, as between 
parents or as to third persons, have long since been 
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laid to rest. In In re Burrus, 136 U.S. 586, 10.S. Ct. 850, 
34 L. Ed. 500, a Nebraska habeas corpus case involving 
a contempt citation in a custody controversy between 
a father and grandfather, the United States Supreme 
Court passed on the issues of state court jurisdiction in 
habeas corpus. The court said: “The whole subject 
of the domestic relations of husband and wife, parent and 
child, belongs to the laws of the States and not to the 
laws of the United States. As to the right to the con- 
trol and possession of this child, as it is contested by its 
father and its grandfather, it is one in regard to which 
neither the Congress of the United States nor any au- 
thority of the United States has any special jurisdiction. 
Whether the one or the other is entitled to the possession 
does not depend upon any act of Congress, or any treaty 
of the United States or its Constitution.” (Emphasis 
supplied.) See, also, New York Foundling Hospital v. 
Gatti, 203 U. S. 429, 27 S. Ct. 53, 51 L. Ed. 254. 

The extent and nature of the jurisdiction of the dis- 
trict court and of this court in matters involving the 
determination of custody of minor children are compre- 
hensively set out in Hanson v. Hanson, 150 Neb. 337, 
34 N. W. 2d 388. This was a habeas corpus custody dis- 
pute between a mother and the grandparents, as we have 
here. The court said: “‘In general, the writ of habeas 
corpus has been extended to, and may be used in, :con- 
troversies regarding the custody of infants. Such pro- 
ceedings are governed by considerations of expediency 
and equity, and should not be bound by technical rules 
of practice. 39 C. J. S., Habeas Corpus, § 41, p. 568. 
* * * ‘After the court’s jurisdiction has been invoked by 
habeas corpus petition seeking custody of a child, the 
child is a ward of the court and its welfare lies in the 
hands of the court; * * *. 39 C. J. S., Habeas Corpus, 
§ 41, p. 570. See, also, 25 Am. Jur., Habeas Corpus, § 
80, p. 204; Kaufmann v. Kaufmann, '140 Neb. ‘299, 299 
N. W. 617. In re Application of Schwartzkopf, 149 Neb. 
460, 31 N. W. 2d 294; Brandon v. Brandon, 154 Ga. 661, 


co 
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115 S. E. 115; Kline v. Kine, 57 Iowa 386, 10 N. W. 825; 
Sanders v. Sanders, 223 Mo. App. 834, 14 S. W. 2d 458; 
Rodgers v. Rodgers, 56 Kan. 483, 43 P. 779. * * * The 
foregoing authorities are clearly indicative that habeas 
corpus is the proper remedy to try the issues of the 
custody and welfare of minor children in a case such as 
the one at bar.” 

It is stated in In re Application of Reed, 152 Neb. 819, 
43 N. W. 2d 161: “ ‘The jurisdiction of a State to regu- 
late the custody of infants found within its territory 
does not depend upon the domicile of the child, but it 
arises out of the power that every sovereignty possesses 
as parens patriae to every child within its borders to 
determine its status and the custody that will best 
meet its needs and wants, and residence within the 
State suffices even though the domicile may be in an- 
other jurisdiction.” The People v. Wingate, 376 II]. 244, 
33 N. E. 2d 467.” 

Plaintiff cites Meyer v. Nebraska, 262 U. S. 390, 43 S. 
Ct. 625, 67 L. Ed. 1042, 29 A. L. R. 1446, and related 
United States Supreme Court cases. The Meyer case 
held that a Nebraska statute forbidding the teaching of 
the German language in public schools was unconsti- 
tutional. The holding in the Meyer case has no bearing 
on the issues in this case. We do not doubt that the 
parents or legal custodian of minor children have a con- 
stitutional right to guide and control the care, education. 
religious training, and the other normal attributes of 
custodial responsibility. But, there is nothing in any of 
the plaintiff’s authorities that invades or abridges the 
power of the state, under the doctrine of parens patriae, 
to scrutinize all of the circumstances surrounding the 
care and upbringing of children and, under applicable 
rules, to determine where the custody and control of a 
child shall be. All of the cases cited hereinbefore sup- 
port and establish this general principle. There is no 
merit to plaintiff’s cross-appeal. The district court had 
original and complete jurisdiction and power to in- 


43 
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quire into and scrutinize the facts and circumstances 
surrounding the custody of the two children involved 
herein and to make a proper order for their custodial 
disposition. 

Plaintiff further contends, in effect, that the previous 
adjudications granting her custody of the boy in the 
divorce case and custody of the girl in the paternity 
case are final, conclusive, and binding, and that the 
grandmother has no right to defend, resist, and estab- 
lish her right to custody. The same contention was 
made in Barnes v. Morash, 156 Neb. 721, 57 N. W. 2d 
783, a habeas corpus proceeding between a mother 
and the paternal grandmother. The court said: “It has 
also been held that a prior divorce decree determining 
custody, although binding as between the parents, is 
not a bar to a subsequent habeas corpus proceeding 
to determine custody, since the decree did not consider 
the position of the state as parens patriae and the wel- 
fare of the child. * * * The paternal grandmother was 
not a party to the divorce action. She was not required 
to intervene in such action with reference to the custody 
of the child here in controversy. She is not in a position to 
attack the validity of the divorce decree in this action. 
However, as will become apparent later in the opinion, 
in an action in habeas corpus involving the custody of 
a child, she is entitled to resist and defend the right to 
retain the custody of the child.” 

There is much discussion and argument in the briefs 
filed herein as to the applicable rule to be applied in 
measuring the evidence. The balancing of the best in- 
terests of the children, as against the custodial right of 
the parent in controversies with grandparents or third 
parties, was the issue met and decided in the recent case 
of Raymond v. Cotner, 175 Neb. 158, 120 N. W. 2d 892. 
This was a habeas corpus action between a father and 
the maternal grandparents, who had cared for the child 
after the father’s previous divorce from the mother. 
A full discussion of the history and variance in our 


VoL. 177] JANUARY TERM, 1964 155 


State ex rel. Cochrane v. Blanco 


holdings on this problem is contained in the majority, 
dissenting, and concurring opinions in Raymond v. Cot- 
ner, supra. In that case we held as follows: “The ap- 
plicable law to a case such as we have before us may be 
summarized as follows: When the custody of a minor 
child is involved in a habeas corpus action, the custody 
of the child is to be determined by the best interests of 
the child, with due regard for the superior rights of a 
fit, proper, and suitable parent. The courts may not 
properly deprive a parent of the custody of a minor 
child unless it is affirmatively shown that such parent is 
unfit to perform the duties imposed by the relationship, 
or has forfeited that right. Williams v. Williams, 161 
Neb. 686, 74 N. W. 2d 543; Caporale v. Hale, 169 Neb. 
751, 100 N. W. 2d 847. The right of parents to the cus- 
tody of minor children of tender years is not to be 
lightly set aside and the court may not deprive parents 
of such custody unless they are shown to be unfit to 
perform the duties imposed by that relationship, or have 
forfeited their right. * * * It is true that the rights of a 
father to the custody of his minor child, upon the death 
or unfitness of the mother to whom legal custody was 
granted, may be defeated by his abandonment of the 
child, his complete indifference to its welfare, or by his 
own unfitness to have its custody. * * * Plaintiff has not 
failed to support the child. He has not abandoned the 
child. He has not voluntarily relinquished the child to 
the Cotners with the expectation that they would furnish 
care and support. We think the evidence shows that 
plaintiff is a fit and proper person to have the custody of 
his child and that he has done nothing that would sus- 
tain a finding that he had forfeited his superior right 
to her custody. * * * It was not because of any consent 
or abandonment of the child on the part of the father.” 
(Emphasis supplied.) 

Under the above rules announced by this court, we 
now proceed to an examination, to the extent necessary, 
of the evidence in this case. We have examined the 
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record and come to the following conclusions on the facts 
on trial de novo. 

The boy, Carmello Blanco, was born August 8, 1948, 
and is now 15 years of age. The girl, Nancy Gomez, was 
born August 1, 1952, was an illegitimate child, and is 
now 11 years of age. Plaintiff, Shirley Cochrane, is the 
mother of these children and the daughter of the de- 
fendant, Carmen Blanco. Shirley was married to one 
Larez, who left her about 4 to 6 months after Carmello’s 
birth. At that time, plaintiff left Carmello with Carmen 
Blanco, the defendant, who has cared for him since then. 
Until the birth of Nancy in 1952, the record is not clear 
as to Shirley’s activities. During a portion of this time 
she stayed in the family home with her mother, Carmen, 
and her father who was then living. It appears that she 
worked as a waitress, that she worked in the fields with 
the family, that she provided something toward the ex- 
penses of the home, and that she was home at night some 
or most of the time. She went with various men from 
time to time. But, it is abundantly clear that during 
this period the total responsibility for the actual care of 
Carmello was with Carmen, the grandmother. About 
a year, or a year and a half, before the birth of Nancy in 
1952, plaintiff began going with one Gomez. She was 
away from home “off and on” during this period of time, 
and it appears was not home very much. She was still 
married to Larez and became pregnant with Nancy 
by Gomez. Shortly before Nancy’s birth, plaintiff re- 
turned home, and it appears she lived at home until 
she married her present husband, Carl Cochrane, on 
July 24, 1954. Nancy was born August 1, 1952, and was 
left with Carmen, the grandmother. She has been in 
the grandmother’s home since then. In the spring of 
1953 the plaintiff brought a paternity suit against Gomez 
and several weeks later a divorce action against Larez, 
the father of Carmello. These actions ripened into 
judgments for the plaintiff, and she was awarded cus- 
tody of the children. Neither father has supported the 
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children. The evidence shows that the burden of care 
and support was given to and assumed by the defend- 
ant grandmother, Carmen. The plaintiff, after bring- 
ing Nancy home to Carmen, lived there part or most ot 
the time, and just what she did, how much she worked, 
or what she contributed to the expenses of the family 
home cannot be acertained from the record. It appears 
that she worked as a waitress in Scottsbluff, that she 
came back and forth to the family home in Mitchell, and 
that she went with a number of different men. She mar- 
ried her present husband, Carl Cochrane, in July 1954, 
“about a week or two before their first boy was born.” 
They now have. three children,’an 8-year old, a 3-year 
old, and one 15 months, at the time of the trial. After 
their marriage they lived in a motel for a while, their 
rent was not paid, and they moved back into a shack in 
the front part of the lot where the defendant has her 
home. Later on, they were in Oklahoma for a period of 
about 4 months. They later moved to a basement house 
just west of Joe Blanco’s house. The house of Joe Blanco, 
older son of Carmen, is immediately west of the de- 
fendant’s house. The plaintiff and her husband have 
lived in this basement house with their three children 
continuously until the time of the trial. All during 
this period of time, Carmen has had Carmello and Nancy 
with her in her home. Carmello and Nancy have not 
lived with the Cochranes at any time. During this peri- 
od, Carl Cochrane has had no steady job and has worked 
for many and various employers. He is heavily in debt 
and has either surrendered or had repossessed from him 
an automobile and two trailers. He owes for medical 
bills, owes to loan companies, and has other debts. The 
Cochranes have lived on unemployment compensation 
during the last two winters. It appears that this com- 
pensation amounts to about $34 per week, and a clear 
inference can be drawn from the record that Carl does 
not get a job and go to.work until he has exhausted his 
unemployment compensation. He plans to leave the 
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community as soon as he can. The basement house is 
unfinished, has concrete floor and walls, has no sewage 
or toilet facilities, and is heated by oil furnished from 
an improvised barrel arrangement shown in one of 
the exhibits. The basement house does have running 
water. He is about to lose it for failure to make the 
payments on it. 

The evidence shows that Carmen, the defendant 
grandmother, has had the children in her home all dur- 
ing this period of time. She has clothed and fed them, 
sent them to school and church, and has provided and 
cared for them as a dedicated and loving mother. The 
children are healthy and well-behaved. A school of- 
ficial testified as to their good behavior and conduct in 
this respect. All of this was done, as we see it from 
the evidence, with the knowledge and consent, and by 
the procurement, of Shirley, the mother. At no time, 
until within the last year before the filing of this case, 
did she demand or try to take these two children in her 
own home. Carmen supported the children by working 
in the fields and by the contributions of $20 to $25 
weekly from her son, Joe, who lives next door. The evi- 
dence shows that Joe has a fine home, that he has steady 
work with a good income, and that he has been the re- 
sponsible head of the whole family, helping them all 
out, since his father’s death about 7 or 8 years ago. 

Perhaps the most persuasive testimony in the record 
as to the best interests of these children is their own. 
They have lived with their grandmother, and she has 
cared for them and loved them. They regard her as 
their mother, and they do not love their mother and do 
not want to live with her and with Carl Cochrane. The 
identification of Carmen as their mother is so deep 
that the boy referred to Carmen in his testimony as his 
mother and had to be reminded that she was his grand- 
mother. At the time of the trial, Carmello was almost 15 
years of age and Nancy was almost 11 years of age. 

The evidence shows that Carmen’s care and custody 
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of these two children met with the acquiescence, con- 
sent, and cooperation on the part of the plaintiff until 
the last year before the trial. About February 1963, 
plaintiff discovered that Carmen was receiving welfare 
assistance in the sum of $115 per month for the care of 
the children. This knowledge ignited the trouble be- 
tween the parties and eventually led to this litigation. 

Further recital of the voluminous evidence in this case 
is unnecessary. We deem the following from Williams 
v. Williams, 161 Neb. 686, 74 N. W. 2d 543, cited in 
Raymond v. Cotner, supra, as applicable: “They have 
been parents to the child for all intents and purposes. A 
court may well hesitate to take the child away from such 
surroundings to try an experiment elsewhere. * * * 
The indifference of the father for the child’s welfare 
for almost 8 years and his willingness that others should 
assume the obligations of parents in his stead, with the 
development of the ties and affections that naturally 
flow therefrom, leads us to the conclusion that the father 
has forfeited his natural right as a parent to uproot and 
destroy the close relationship between the child and the 
grandparents which he permitted to come into exist- 
ence with his full approval and consent.” 

The wishes of these two children, whose testimony 
is clear, intelligent, and sincere, must also be taken into 
consideration. In Stohlmann v. Stohlmann, 168 Neb. 
401, 96 N. W. 2d 40, we said on this point: “It appears 
that one more thing ought to be considered in determin- 
ing what should be done in this case. It is the will and 
wish of these children that the interveners shall have 
full custody of them. This desire is quite normal and 
natural since from what has been said it is clear that 
the interveners have actually stood in loco parentis to 
them in a satisfatcory (satisfactory) environment since 
they were babies.” See, also, State ex rel. Bize v. 
Young, 121 Neb. 619, 237 N. W. 677. 

Under the evidence in this case and the controlling 
authorities, we hold that the plaintiff mother has for- 
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feited her preferential right to the custody of these two 
children, that considering all of the circumstances she 
is not a fit and proper custodian for these two children, 
and that both the desires and the best interests of the 
children command that these children stay with the 
only person who has ever been a real mother to them, 
the defendant, Carmen Blanco. 

For the reasons given above, the judgment of the dis- 
trict court is reversed and the cause remanded with 
directions to dismiss the plaintiff’s petition and enter 
a judgment awarding the custody of Carmello and Nancy 
to the defendant, Carmen Blanco. 

REVERSED AND REMANDED WITH DIRECTIONS. 


LINCOLN WELDING SUPPLY COMPANY, A CORPORATION, 
APPELLEE, V. WESTERN CONTRACTING CORPORATION, A 
CORPORATION, APPELLANT. 

128 N. W. 2d 621 


Filed May 22, 1964. No. 35624. 


1. Trial: Appeal and Error. In an action at law wherein a jury 
has been waived the findings of fact by the court have the 
same force and effect as the verdict of a jury, and if they are 
supported by competent evidence they will not be disturbed on 
appeal. 

2. Contracts: Damages. As a general rule, in case of breach of 
contract to return specific property, the measure of damages 
is the market value at the time of breach. 


3. In a proper case a party may include as dam- 
ages loss sustained of gains which have been prevented. 
4, Where a party has received into his possession 


the goods of another he may by contract fix the amount of his 
liability. 


' Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Wilson & Barlow and Kindig, Beebe, McCluhan & 
Rawlings, for appellant. 
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Ginsburg, Rosenberg, Ginsburg & Krivosha, for ap- 
pellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 

This is an action at law in two causes of action by 
Lincoln Welding Supply Company, a corporation, plain- 
tiff, appellee here, against Western Contracting Corpora- 
tion, a corporation, defendant, appellant here, on the 
first cause, to recover the value of certain gas cylinders 
allegedly delivered to the defendant and never returned, 
and on the second, to recover demurrage charges’ on 
cylinders held by the defendant in excess of 30 days 
contrary to an agreement between the parties. A jury 
was waived and trial was had to the court, at the con- 
clusion of which judgment was rendered in favor of 
plaintiff for $8,068.52. A conditional deduction of $1,200 
was made from the adjudicated amount which will be 
referred to later herein. 

A motion for new trial was made which was over- 
ruled. From the judgment and the order overruling the 
motion for new trial the defendant has appealed. 

On the appeal the defendant asserts that the court 
erred in finding that the defendant was responsible for 
the alleged lost cylinders; that the court erred in find- 
ing that the plaintiff sustained its burden of proving the 
number of cylinders lost; that the court erred in allow- 
ing any recovery for demurrage; and that the court 
erred in allowing plaintiff to recover damages which 
were speculative and which exceeded the amount neces- 
sary to compensate plaintiff for its loss sustained. It 
asserted generally as error that the judgment: was’ con- 
trary to law and to the evidence. 

This being an action at law and a jury having hese 
waived, a controlling rule is-that findings of fact by 
the court have the same force and effect as the verdict 
of a jury, and if they are supported by competent evi- 
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dence they will not be disturbed on appeal. Moore v. 
Schank, 148 Neb. 228, 27 N. W. 2d 165; Plummer v. Fie, 
167 Neb. 367, 93 N. W. 2d 26. 

The action here grows out of a contractual arrange- 
ment between the defendant and the plaintiff who was 
engaged in the business of selling gas and delivery there- 
of in cylinders. The cylinders were not for sale or sold 
but were to be returned to the plaintiff after the gas 
was used. 

It is the contention of the plaintiff and the theory 
on which the action is predicated that if there was no 
return of the cylinders by the defendant the plaintiff was 
entitled to recover the value thereof. It is further con- 
tended that if cylinders were returned but not within 
30 days, it was entitled to receive a demurrage fee or 
charge for the time after 30 days, and if they were never 
returned it was entitled to recover the value of those 
cylinders together with demurrage from the date it 
was entitled to charge demurrage to the time demand 
was made for payment for the cylinders which were not 
returned. 

A large number of cylinders were delivered to the 
defendant which the plaintiff contends were not re- 
turned, and it also contends that a large amount of de- 
murrage had accumulated, and for these two items the 
plaintiff seeks to recover in this action. 

So that there may be no confusion it is pointed out 
here that actual ownership of cylinders in the plaintiff 
is of no significance in this case. Many were not owned 
by the plaintiff but they were furnished by the plaintiff 
and the parties have treated those that were proved to 
have been delivered and not returned as the property 
of the plaintiff. 

The evidence on behalf of the plaintiff is sufficient to 
sustain the burden which devolved on the plaintiff that 
there was delivery of the cylinders to the defendant as 
claimed. The proof as to demurrage is likewise suffi- 
cient. The books and records of the plaintiff together 
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with the oral evidence cover the area of inquiry involved 
and they sufficiently show the amount due with rea- 
sonable certainty. See, Moore v. Schank, supra; Soren- 
sen Constr. Co. v. Broyhill, 165 Neb. 397, 85 N. W. 2d 
898; Roberts Constr. Co. v. State, 172 Neb. 819, 111 N. 
W. 2d 767. The same is true as to the matter of de- 
murrage. There is nothing of substance in the evi- 
dence to the contrary of that of the plaintiff. 

As to the measure of damages in a case of breach 
of contract to return specific property the general rule 
is that it is the market value of the property at the 
time of breach. Consumers Cooperative Assn. v. Sher- 
man, 147 Neb. 901, 25 N. W. 2d 548; Mapledge Corp. v. 
Coker, 167 Neb. 420, 93 N. W. 2d 369. 

A rule in arriving at what a party may include as 
damages for a loss sustained is the repayment of gains 
which have been prevented. Wittenberg v. Mollyneaux, 
60 Neb. 583, 83 N. W. 842; Kunkel v. Cohagen, 151 Neb. 
774, 39 N. W. 2d 609; International Milling Co. v. North 
Platte Flour Mills, 119 Neb. 325, 229 N. W. 22. 

There is another rule which also has application in 
particular situations for the determination of the meas- 
ure of damages in the case of possession of goods or 
property in the hands of another. It is that where a 
party has received into his possession the goods of an- 
other he may by contract fix the amount of his liability. 
International Milling Co. v. North Platte Flour Mills, 
supra. 

The plaintiff’s evidence as to measure of damages 
was in proof of both theories. In the first place the 
evidence was in proof of reasonable value of the cylin- 
ders under the circumstances. It is true that the plain- 
tiff adduced evidence of the cost of cylinders which was 
below the estimated reasonable value, but the theory 
of plaintiff’s proof was of reasonable value. This was 
accepted by the court. There was no evidence of proba- 
tive value to the contrary. 

Under the other theory the plaintiff adduced evidence 
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of its right to establish valuations and rates for lost 
or damaged cylinders. The valuations and rates estab- 
lished were followed by the court in its findings. The 
authority for this was contained in the separate in- 
voices of cylinders delivered to the defendant. These 
Same invoices also contained the rate of charge for 
demurrage for cylinders. 

The court based its findings as to damages as related 
to the two causes of action and rendered its judgment as 
has been indicated, and on the record it may not well 
be said that there was error in any material respect. 

The judgment of the district court as to the dam- 
ages in the two causes of action should be, and it is, 
affirmed. 

It does not appear that any action at the hands of 
this court with regard to the alternate direction with 
reference to $1,200 included in the judgment in favor 
of plaintiff should be taken, hence no disposition or at- 
tempted disposition of it will be made of that matter 
here. 

AFFIRMED. 


IN RE APPLICATION OF ALVIN BuHR, AYRE, NEBRASKA. 
ALvIN Bur, APPELLEE, v. THE GLENWOOD TELEPHONE 
MEMBERSHIP CORPORATION, APPELLANT. 

128 N. W. 2d 607 


Filed May 22, 1964. No. 35641. 


1. Public Service Commissions: Telecommunications. Under the 
provisions of section 86-218, R. S. Supp., 1961, the Nebraska 
State Railway Commission is authorized to permit a telephone 
company to extend its service into the certificated area of an- 
other telephone company only on the application for and the 
grant of a certificate of convenience and necessity to the 
invading company. 

The Nebraska State Railway Commission has 

no authority to grant a certificate of convenience and necessity 

to a sleenone company on the application of a user of. telephone 
service. 


VoL. 177] JANUARY TERM, 1964 _ 165 
Buhr v. Glenwood Tel. Membership Corp. 


- . The Nebraska State Railway Commission is 
without power to require or permit a telephone company which 
- is a common carrier to extend its service beyond its certificated 
service area where it has not previously extended its service, 
except in the manner provided by section 86-213, R. S. Supp., 
1961. , 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Madgett, Hunter & Cambridge, for appellant. 
Conway & Irons, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

This is an appeal from an order founded on a letter 
from Alvin Buhr to the Nebraska State Railway Com- 
mission requesting that he be permitted to receive 
telephone service from the Lincoln Telephone & Tele- 
graph Company even though he resides in the certifi- 
cated service area of the Glenwood Telephone Mem- 
bership Corporation. The commission entered an order 
authorizing Buhr to receive telephone service from the 
Lincoln Telephone & Telegraph Company and further 
ordered the Lincoln Telephone & Telegraph Company 
and the Glenwood Telephone Membership Corporation to 
file revised service maps effecting a change of bound- 
aries consistent with the commission’s order. The Glen- 
wood Telephone Membership Corporation has appealed. 

For convenience we shall refer to the Nebraska State 
Railway Commission as the commission, the Lincoln 
Telephone & Telegraph Company as Lincoln Telephone, 
the Glenwood Telephone Membership Corporation’ as 
Glenwood Telephone, and Alvin Buhr as Buhr. | . 

The evidence shows that Glenwood Telephone in 1957 
purchased the Lawrence Telephone Company, the Kear- 
ney County Independent Telephone Company, and the 
Glenwood Telephone Company. The commission ap- 
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proved the foregoing sale and granted a certificate of con- 
venience and necessity to it to serve the area then being 
served by the selling corporations, subject to certain 
boundary revisions which had been agreed upon by Lin- 
coln Telephone, Glenwood Telephone, and the Northwest- 
ern Bell Telephone Company. On or about August 18, 
1958, Glenwood Telephone procured the loan of $1,035,000 
from the Rural Electrification Administration of the 
United States for the purpose of modernization and re- 
habilitation of the properties purchased from the sell- 
ing companies. Glenwood Telephone reconstructed its 
service lines and facilities and installed automatic dial 
service with fully selective ringing facilities. 

The evidence shows that Buhr resides within the cer- 
tificated area of Glenwood Telephone. His residence is 
342 feet from the boundary between Glenwood Tele- 
phone’s and Lincoln Telephone’s certificated areas. It 
is approximately 14 mile from Buhr’s residence to the 
nearest Lincoln Telephone service line and approxi- 
mately 114 miles to Glenwood Telephone’s nearest serv- 
ice line. Buhr has been a tenant on the land he occu- 
pies for 17 years. A telephone has never been installed 
on the farm occupied by Buhr. Buhr desires Lincoln 
Telephone service because it serves the area where his 
children go to school and where he conducts most of his 
business. He desires to escape long distance toll charges 
which would be charged if he is required to accept Glen- 
wood Telephone service. 

Glenwood Telephone shows that Buhr had never re- 
quested telephone service from it. Its manager testified 
that service can and will be provided without any con- 
struction cost being charged. 

It is the contention of Glenwood Telephone that the 
commission is without authority to permit Buhr to con- 
nect up with Lincoln Telephone except in the manner 
provided by section 86-213, R. S. Supp., 1961, which pro- 
vides: “No person, firm, partnership, corporation, co- 
operative, or association shall offer telephone service or 
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shall construct a new telephone line in or extend an 
existing telephone line into the territory of another 
telephone company without first making an application 
for and receiving from the State Railway Commission 
a certificate of convenience and necessity, after due 
notice and hearing under the rules and regulations of the 
commission. Before granting a certificate of conven- 
ience and necessity, the commission must find that (1) 
the territory in which the applicant proposes to offer 
telephone service is not receiving reasonably adequate 
telephone service, (2) that the portion of the territory 
of another telephone company in which or into which 
the applicant proposes to construct new lines or extend 
its existing lines is not and will not within a reasonable 
time receive reasonably adequate telephone service from 
the telephone company already serving the territory, 
or (3) the application is agreeable to the subscriber or 
subscribers and to both telephone companies involved 
in the matter, will not create a duplication of facilities, 
and is in the interest of the public and the party or 
parties requiring telephone service.” 

Glenwood Telephone further asserts that it needs all 
the customers within its certificated area and, if it 
agrees to the transfer of one it would be morally obli- 
gated to agree to all applicants for transfer, and that 
such a loss of customers could react unfavorably upon 
the rights of the Rural Electrification Administration as 
the mortgagee of Glenwood Telephone facilities. 

We point out that under the quoted statute the grant 
of a certificate of convenience and necessity to permit 
one telephone company to invade the certificated area 
of another may be granted only upon the application of 
the invading company for a certificate of convenience 
and necessity. In the instant case the commission pur- 
ported to grant such a certificate upon a letter from Buhr, 
requesting permission to obtain service from Lincoln 
Telephone. Section 86-213; R. S. Supp., 1961, does not 
authorize the grant of a certificate of convenience and 
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necessity upon the application of a user. Glenwood 
Telephone filed a responsive pleading and insisted upon 
the commission’s lack of authority. The proper applicant 
under the statute is Lincoln Telephone, which was not 
even a party to the proceeding although one of its offi- 
cers testified that it would furnish the service to Buhr 
if ordered to do so by the commission. 

The decision is controlled by our holding in Kopf v. 
Public Telephone Co., 173 Neb. 96, 112 N. W. 2d 521, 
wherein we said: “On the record and in actuality the 
sole and declared purpose of this action is to obtain from 
the commission an order placing the territory occupied 
by the petitioners within the service area of the North- 
western Bell Telephone Company. * * * No statute has 
been referred to which imposes any such requirement. 
Any effort of a telephone company to enter the territory 
of another is subject to action of the commission but the 
matter of compulsory entrance into occupied or unoccu- 
pied territory does not appear to have received legislative 
attention. * * * By all of this it is made clear that on one 
side was a group of individuals who, under the facts and 
circumstances disclosed by the record, were not subject to 
the power or jurisdiction of the commission. On the 
other side was a telephone company operating properly 
as a common carrier within a service area which was not 
occupied by any of the petitioners. The commission 
was without power or jurisdiction, as is disclosed also by 
the facts and circumstances, to require the company to 
enter the area of the petitioners which area was in its 
entirety outside the service area of the company.” 

Under section 86-213, R. S. Supp., 1961, the only way 
that a telephone company may properly invade the cer- 
tificated area of another is by its filing of an application 
for a certificate of convenience and necessity, and estab- 
lishing a right thereto in conformity with the provisions 
of the act. Such an invasion by a telephone company 
of the certificated area of another may not be granted 
on request of a user who prefers the service of the in- 
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vading company. This is made abundantly clear by our 
holding in the Kopf case. 

We hold that the commission was without authority 
in law to entertain an application by Buhr for the grant 
of a certificate of convenience and necessity to Lincoln 
Telephone. Any such authority to grant a certificate of 
convenience and necessity to invade the certificated area 
of another telephone company must be on the application 
of the invading company for a certificate of conven- 
ience and necessity in accordance with section 86-213, 
R. S. Supp., 1961. Since the action of the commission 
was in violation of the foregoing statute, its order is void 
and of no effect. The order of the commission per- 
mitting Buhr to obtain telephone service from Lincoln 
Telephone is reversed. 

REVERSED. 


D. Van DONSELAAR, APPELLEE, V. B. F. CONKEyY, 
APPELLANT. 
128 N. W. 2d 390 


Filed May 22, 1964. No. 35657. 


1. Trespass: Injunction. The owner of real estate has the legal 
right to use and operate his land free from repeated acts of 
trespass, and an injunction will issue to restrain such acts, 
especially where committed under a claim which indicates that 
the trespass will be continued. 

Equity will afford relief by the process of in- 
junction against repeated acts of trespass, especially where 
committed under a claim which indicates a continuance and 
constant repetition of it. 

3. Equity: Appeal and Error. In an equity case, this court will 
take into consideration the fact that the trial court observed 
the witnesses and their manner of testifying, and must have 
accepted one version of the facts rather than the other. 


Appeal from the district court for Dakota County: 
JoHN E. Newton, Judge. Affirmed. 


Richard E. Twohig, for appellant. 
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D. Van Donselaar and Mark J. Ryan, for appellee. 


Heard before WuirTsE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


MEssMorRE, J. 

. This is an ‘action brought by D. Van Donselaar, plain- 
tiff, against B. F. Conkey, defendant. The purpose of 
the action was to enjoin the defendant from trespassing 
upon the land of the plaintiff and destroying the plain- 
tiff’s property. The trial court found generally for the 
plaintiff and against the defendant; that the plaintiff 
was the owner of the real estate described in his peti- 
tion; that the survey made by Leonard Leise correctly 
reestablished the original Luce survey; and that the 
corners and lines relocated by Leise were the true lines 
and monuments marking the boundaries of the plain- 
tiff’s property. The trial court permanently enjoined 
the defendant from trespassing upon the land owned by 
the plaintiff and from interfering with the plaintiff’s 
peaceful possession of the premises. 

The defendant filed a motion complaining of the trial 
court’s decision, stating that the facts did not support 
the trial court’s judgment, but made no request for a 
new trial. The defendant then filed a motion entitled 
“Motion and Request to Reopen” the case, to allow 
the defendant to present evidence that was not avail- 
able at the time of trial. The trial court considered the 
-motions as a motion for a new trial, and overruled the 
‘motion. The defendant appealed. — 

This is not a case to quiet title, nor is it a case where 
adverse possession is involved. The case primarily in- 
volves the question of whether or not the defendant 
trespassed upon the land of the plaintiff. 

Without detailing the property shown to be owned 
by the plaintiff.as set forth in the petition, we do make 
‘reference to exhibit No. 1, the Luce survey, which both 
parties agreed was the proper survey to be followed 
in this case. The Luce survey, insofar as this case is 
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‘concerned, commenced at a point “G” on: thé old high 
‘bank of the Missouri River and proceeded east: a distance 
of 1,360.4 feet, thence 1,320 feet due north, thence 1,090 
feet due east, thence 1,320 feet due north, thence angled 
northeast a distance of 1,805 feet, thencé east 2,110 feet 
to the west chute of the Missouri River. The above 
represents the west line of the Luce survey, and the 
“trespass charged in the plaintiff’s petition concerned the 
south line of Section 17, being a distance of 1,090 feet, 
and the line from the east corner of Section 17. to’ the 
point where the line proceeds diagonally north 43 de- 
grees arid no minutes east. 

The plaintiff testified that the ownership of the jan 
by him was confirmed by the district court for Dakota 
‘County in 1941, by a judgment dated January 6, 1941. 
This case was appealed to the Supreme Court. The 
judgment of the district court was affirmed. The case 
-mnentioned is COnneY, Vv. . Knudsen, 143 Neb. 5; 8 N. W. 2d 
538. 

A separate survey of this land was made’ by William 

‘H. Luce, the same engineer who' made the survey 
in the case litigated in the district court in 1941.° |: 
- In the spring of 1943, after the judgment of the district 
court. had been affirmed by the Supreme. Court, the 
plaintiff acquired the land in question from J? P. Good- 
fellow. The plaintiff and P. F. Verzani: of Ponca, “Ne- 
‘braska, who also’ purchased a part of the land from J. P. 
Goodfellow, employed Luce to rerun and: confirm the 
west line of his original survey, and at that time the 
plaintiff and Verzani erected a fence in accordance with 
‘the lines of the survey as made by Luce: This fence was 
maintained on the lines found by Luce’s survey at: all 
times since, except in 1952 when a flood washed out a 
part of it, but it was subsequently rebuilt in secordance 
with ‘the: Luce survey. < © 

‘Prior ‘to the time the instant suit was = tompieneed the 
“defendant removeda part of the north-south: fence’ and 
a part of the east-west fence. The defendant knew about 
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these fences when they were built and made no objection 
at that time and no claim that they were not on the 
true line of the Luce survey. 

The foregoing testimony is corroborated by the wit- 
ness P. F. Verzani. 

The defendant’s testimony shows that he did tres- 
pass on the lands of the plaintiff south of the south line 
of Section 17. The defendant was asked: “Q And have 
you tried to crop this land part of the time? A Yes, I 
have been cultivating it on the south of Section 17. I 
had it in corn last year and I disc the ground and listed 
it in and I didn’t get to pick it. Somebody picked it 
for me.” 

The defendant admitted that he took out and inter- 
fered with fences built by the plaintiff, and did not know 
whether the fences were on the Luce survey or not. 
However, the defendant did claim that the fence was 
not establishd on the true lines of the Luce survey, 
which caused the difficulty in this case. 

There was a survey made by Leonard J. Leise, the 
county surveyor for Cedar and Dixon Counties, on May 
29, 1963, which reestablished the Luce survey and estab- 
lished that the plaintiff's fences were on the line of 
the original Luce survey. The Leise survey did vary 
slightly from the Luce survey, but the variation was 
in favor of the defendant. 

The evidence further discloses that the area surveyed 
is low and swampy and there is a considerable amount 
of shrubbery and trees, consequently it would not be 
unusual that two surveys run on the same line might 
vary a foot or two. Surveyor Leise found the original 
corner markings on the original Luce survey, with the 
exception of point “G” which had been obliterated by 
the grading done on the bank. 

Verzani and the plaintiff, and others, accompanied 
Leise on his survey work, and both of them verify his 
findings and that the fence line was on the line of the 
Luce survey. 
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The following are applicable to the instant case. 

In Hagadone v. Dawson County Irr. Co., 136 Neb. 
258, 285 N. W. 600, this court said: “The owner of real 
estate has the legal right to use and operate such land 
free from repeated acts of trespass, and an injunction 
will issue to restrain such acts, especially where com- 
mitted under a claim which indicates that the trespass 
will be continued.” 

“Equity will afford relief by the process of injunction 
against repeated acts of trespass, especially where com- 
mitted under a claim which indicates a continuous and 
constant repetition of it.” Hackney v. McIninch, 79 Neb. 
128, 112 N. W. 296. See, also, Standard Oil Co. v. O’Hare, 
122 Neb. 89, 239 N. W. 467. 

The evidence in the instant case is conflicting on 
material issues and cannot be reconciled. In these cir- 
cumstances, this being an appeal in equity, this court 
will take into consideration that the trial court observed 
the witnesses and their manner of testifying, and must 
have accepted one version of the facts rather than the 
other. See Neilson v. Leach, 140 Neb. 764, 1 N. W. 2d 
822. 

From a review of the record, we conclude that the 
judgment of the trial court should be, and is hereby, 
affirmed. 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, V. RICHARD W. LEWIs, 


APPELLANT. 
128 N. W. 2d 610 


Filed May 22, 1964. No. 35678. 


1. Criminal Law. A discharge of a defendant, who has given bail 
for his appearance, will not be granted even though he is not 
brought to trial before the end of the third term of court as 
required by section 29-1203, R. R. S. 1943, where the record 
discloses that the delay was pursuant to agreement by the 
county attorney and defendant’s counsel. : : 
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. Under section 29-502, R. R. 8. 1943, an adjournment 
of the ‘trial for more than 20 days is not in violation of such 
_ section where it appears. that such adjournment was with the 
consent of the accused. ‘The consent of defendant’s Bttorney is” 
‘ binding upon the defendant. 
8. Evidence. Circumstantial evidence is defined as the gitedianes 
. facts and circumstances from which a principal fact may be 
inferred by the usual processes of reasoning. Where the ex- 
istence of the attendant facts and circumstances is testified 
to by witnesses, the evidence of the principal fact is said to be 
direct or positive. 

4. Intoxicating Liquors: Evidence. The evidence of witnesses as 
to acts done and words spoken by a defendant as the basis for 
an opinion that the defendant was under the influence of 
intoxicating liquor is direct or positive, and not circumstantial. 

5. Intoxicating Liquors: Witnesses. Testimony tending to prove 
that a person is under the influence of intoxicating liquor may 
come from a nonexpert witness and, after detailing the facts 

.- upon which his opinion is based, he may give his opinion as to 
whether or not such person is under the influence of intoxicat- 
ing liquor. 

6. Evidence: Trial. Where opinion evidence is based on direct or 

- positive evidence, as distinguished from circumstantial evidence, 
it will be considered by the jury in the same manner as other 
direct or positive evidence, and a request for a cautionary in- 
struction may be denied without prejudicing the rights of the 
defendant. 

7.. Trial: Appeal and Error. Where a requested instruction is sub- 
stantially covered by another instruction it is not error to 
refuse the request. 


Appeal from the district court for Sheridan County: 
ALBERT W. CrITES, Judge. Affirmed. 


Fisher & Fisher, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAuGH, and: Brower, JJ. 


- CARTER, J. 
Defendant was charged with driving a motor vehicle 
upon the public highways of Sheridan County, Ne- 
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braska, on February 3, 1963, while under the influence 
of alcoholic liquor, contrary to the provisions of section 
39-727, R. S. Supp., 1961. -Defendant:entered a plea of 
not. guilty. Upon a trial in the district. court, the jury 
returned a verdict of guilty. The court sentenced the 
defendant to serve 1 month in the county jail and to 
pay a fine of $100, and, in addition thereto, suspended 
the driver’s license of defendant for a period of 6 months 
from the date of the completion of his jail sentence. De- 
fendant has appealed. 
- The evidence shows that defendant on February 3, 
1963, shortly after midnight, was driving his automobile 
east on Highway No. 2, about 20 miles east of Alliance, 
Nebraska, in Sheridan County, when he was arrested 
by state patrolman Robert D. Armour for driving while 
in an intoxicated condition. The patrolman testified 
that he met defendant on the highway and observed 
that defendant’s car was crossing back and forth over the 
centerline of the highway. He turned his car around 
and followed defendant, and observed further that de- 
fendant’s car was weaving about on the highway, where- 
upon he stopped defendant. He testified that defendant 
had the odor of intoxicating liquor on his breath, that 
his eyes were watery, his speech slurred, and that he 
staggered as he walked from his car to the patrol car. 
The patrolman testified also that defendant said he knew 
that he should not have been driving. Three empty beer 
cans were on the driver’s side on the floor of the car. 
Defendant was taken to the county jail in Alliance, where 
the patrolman, in the presence of the sheriff of Box Butte 
County, administered three usual tests to determine if 
defendant was intoxicated. Defendant failed all three 
tests. The patrolman and the sheriff each testified ‘that 
in their opinions the defendant was under the influence 
of intoxicating liquor. 

Defendant testified that he went to Alliance from 
Ellsworth on Saturday night, February 2, 1963, where 
he had one drink of intoxicating liquor. He then visited 
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the home of a friend where he and others played cards 
until about 11:30 p.m., when he took his leave to return 
to the place of his employment near Ellsworth. He 
testified that no liquor was served at his friend’s home 
and that he had but the one drink during the whole 
day. He denied that he was intoxicated or that he 
told the patrolman he should not have been driving his 
car. He admitted that he had beer in the car but denied 
that he drank any of it. 

The issues of fact thus raised were for the jury. The 
verdict of the jury is sustained by the evidence. The 
contention of defendant that the evidence is insufficient 
to sustain a conviction is without merit. Sedlacek v. 
State, 166 Neb. 736, 90 N. W. 2d 340. 

Defendant contends he was denied his constitutional 
right to a speedy trial. The record shows that de- 
fendant was complained against on February 4, 1963. 
He was tried in the county court on July 19, 1963. It is 
contended that such delay in the trial is violative of sec- 
tion 29-1208, R. R. S. 1943, which requires a discharge 
of an accused, who has given bail for his appearance, if 
he is not brought to trial before the end of the third 
term of the court in which the cause is pending, and of 
section 29-502, R. R. S. 1948, providing that an adjourn- 
ment of any trial shall not be for a longer time than 20 
days. It is true that the trial in county court was after 
more than three terms of the county court had passed and 
that such adjournment had been for more than a period 
of 20 days. The record shows, however, that such de- 
lays were agreed to by the county attorney and the 
attorney for the defendant. This is a waiver of the 
right to a speedy trial as required by applicable statutes. 
Svehla v. State, 168 Neb. 553, 96 N. W. 2d 649; Glebe 
v. State, 106 Neb. 251, 183 N. W. 295. The trial court 
did not err in refusing to discharge the defendant. 

Defendant asserts as error the failure of the court to 
give defendant’s request for a cautionary instruction 
on circumstantial evidence. It is the rule that if cir- 
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cumstantial evidence is relied on by the state in proving 
the charge against the defendant, it is error to refuse a 
cautionary instruction on that subject. Trobough v. 
State, 120 Neb. 453, 233 N. W. 452. The alleged circum- 
stantial evidence in the instant case is the facts testi- 
fied to by the patrolman and sheriff as a foundation for 
their opinions that defendant was intoxicated. The issue 
to be decided resolves itself into the question as to 
whether or not such evidence is circumstantial within 
the meaning of the applicable rule. 

Circumstantial evidence is defined as the attendant 
facts and circumstances from which a principal fact may 
be inferred by the usual processes of reasoning. Where 
the existence of the attendant facts and circumstances 
is testified to by witnesses, the evidence of the prin- 
cipal fact is said to be direct or positive. Otherwise 
stated, direct evidence is proof of facts by witnesses who 
saw acts done or heard words spoken, while circum- 
stantial evidence is proof of collateral facts and circum- 
stances from which the mind infers the conclusion that 
the fact sought to be established in fact existed. Webb 
v. State, 140 Tenn. 205, 203 S. W. 955, 15 A. L. R. 1034; 
State v. Pigg, 312 Mo. 212, 278 S. W. 1030. The evidence 
of the patrolman and sheriff in the present case was 
direct or positive, and not circumstantial. State v. Var- 
non (Mo.), 174 S. W. 2d 146. There was no duty on 
the part of the trial court, therefore, to give a caution- 
ary instruction on circumstantial evidence. 

In United States v. Spaeth, 152 F. Supp. 216, the 
court disposed of a similar contention in the following 
manner: “The expert witnesses in this case did sub- 
stantially no more than testify what physical fact their 
more practiced eyes observed. As a trained musician 
may more readily distinguish a minute differentiation 
of pitch, so the jury would have been warranted in be- 
lieving that these experts were able to see subtle dif- 
ferences of intensity. Their testimony as to their ob- 
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servation was therefore not circumstantial, and its credi- 
bility and weight were for the jury.” 

Defendant assigns as error the refusal of the trial 
court upon request to give a cautionary instruction on 
opinions of witnesses. Testimony tending to prove that 
a person is under the influence of alcoholic liquor may 
come from a nonexpert witness and, after detailing the 
facts upon which his opinion is based, he may give his 
opinion as to whether or not such person is under the 
influence of intoxicating liquor. McCulley v. Anderson, 
119 Neb. 105, 227 N. W. 321; Pierce v. State, 173 Neb. 
319, 113 N. W. 2d 333. The defendant cites no authority 
to the effect that the trial court is required on request 
to give a cautionary instruction on opinion evidence. We 
have examined the tendered instruction and find that 
its contents are substantially covered by the general in- 
struction on weight and credibility. Where a requested 
instruction is substantially covered by another instruc- 
tion it is not error to refuse the request. 

We have examined the remaining instructions, given 
and tendered, to which exception is taken. Defendant 
abandoned his assignments of error as to the instruc- 
tions given by the court. The tendered instructions not 
discussed herein were adequately covered by instruc- 
tions given by the court on his own motion. 

Defendant asserts that the sentence was excessive. 
The penalty provided by section 39-727, R. S. Supp., 
1961, for driving an automobile while under the influ- 
ence of alcoholic liquor is that such person, for a first 
offense, shall be imprisoned in the county jail for not 
more than 3 months or pay a fine of $100, or both, and in 
addition thereto the court shall order a suspension of 
the operator’s license of defendant for 6 months frotii 
the date of his discharge from the county jail or the 
date of payment of the fine, whichever is the later. The 
sentence imposed, although in excess of the minimum 
sentence which might have been imposed, is less than 
the maximum provided in the statute. It was the inten- 
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tion of the Legislature that the trial court should exer- 
cise its judgment in determining the punishment to be 
assessed, within the limits. prescribed, for the particu- 
lar violation, and as a deterent to others from driving 
automobiles on the public highways while intoxicated. 
The remedy or punishment imposed as a restraint for 
this evil requires a trial judge to assess a penalty, with- 
in the limits: fixed by the statute, to accomplish these 
purposes. We find nothing in this record to indicate 
that the trial judge abused his discretion in sentencing 
the defendant in order to accomplish the purposes of the 
act. 

The record shows that defendant received a fair and 
impartial trial. The verdict of the jury is amply. sus- 
tained by the evidence. The judgment of the district 
court is correct and it is affirmed. 

AFFIRMED. 


Oscar RUNYONS, APPELLANT, v. OTTO G. Mavis & Sons, 


INc., A NEBRASKA CORPORATION, APPELLEE. 
128. N. W. 2d 596 


Filed May 22, 1964. No. 35719. 


1. Workmen’s Compensation: Appeal and Error. An appeal to 
this court in a workmen’s compensation case is considered and 
determined de novo upon the record, and to entitle. the plaintiff 
to a recovery he must sustain the burden of proof by a pre- 
ponderance of the evidence that he suffered an accident arising 

.- out of and in the course of his employment. 

2. Workmen’s Compensation. In considering the sufficiency of the 
proof, the rule of liberal construction, as it relates to the Work- 
men’s Compensation Act, applies to the law and not to the evi- 
dence offered to support a claim by virtue of the law. 

The rule that where evidence is irreconcilable and in 

’ direct conflict the ‘court will consider the trial court’s observa- 

tion of the witnesses and their manner of testifying, and also 

. that the trial court must have accepted. one version of the 

facts rather than the opposite, applies to the Nebraska Work- 
men’s Compensation Court where the matter was tried on 
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rehearing and from which appeal was taken to the district 
court. 


Appeal from the district court. for Douglas County: 
DonaLD BropkEy, Judge. Affirmed. 


Marks, Clare, Hopkins & Rauth and Charles I. Scudder, 
for appellant. 


Herbert E. Story and Robert C. Oberbillig, for ap- 
pellee. 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


MeEssmore_, J. 


This is a workmen’s compensation case. The appel- 
lant, Oscar Runyons, hereinafter called the plaintiff, 
was in the employ of Otto G. Mavis & Sons, Inc., a Ne- 
braska corporation, appellee, hereinafter called the de- 
fendant. The action was first tried before one of the 
judges of the Nebraska Workmen’s Compensation Court. 
After dismissal, it was heard on rehearing before the 
Nebraska Workmen’s Compensation Court en banc, and 
again was dismissed. On review by the district court, 
the judgment of the compensation court was affirmed 
and the proceedings dismissed. The plaintiff perfected 
appeal to this court where the cause is considered de 
novo upon the record. 

' The plaintiff testified that he was 49 years of age; 
that on or about September 18, 1962, he was in the 
employ of the defendant who was engaged in the build- 
ing of houses; and that he was employed as a common 
laborer. He further testified that he had an accident on 
September 18, 1962, which happened between 3:20 and 
3:25 p.m.; that Mr. Mavis called him and told him to 
take some step boards from the basement upstairs; 
that the boards were about 10 feet long and the dimen- 
sion was 1 x 8; that there were two power saws in the 
basement, both of which were in operation; that there 
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were blocks one-half to one inch in diameter lying on 
the floor; that to get the boards from the basement to 
the porch, the plaintiff had to walk out to the driveway, 
then walk outside the garage and go up some Stairs to 
the porch; that he reached down, picked the boards up 
and started to lay them on his shoulder; that he had 
them in place and was holding onto them with both 
hands; and that he started to make a turn to the right 
and stepped back with his right leg onto a block which 
caused him to lose his balance. He fell to his knees, 
and had pain in his back and leg. He put the boards 
down, then picked up two of them and put them on the 
porch. The boards weighed between 100 and 125 pounds. 
He went back to the basement and took the third board 
and laid it on the other two which were on the porch. 
He then went out to the driveway and started sweep- 
ing, and Mr. Mavis told him to go. This was at 3:30 
p.m. He went to a hotel where he lived. He called 
Mr. Mavis at his home about 5:30 p.m., and told him 
that he had hurt his back and would not be able to 
go to work the next day. Mavis told the plaintiff to 
check into a hospital which he was unable to do for a 
couple of days. He went to the Douglas County Hospital 
and from there to see Dr. Kratochvil at his office. The 
doctor examined him and gave him some tests and pre- 
scriptions for medicine. He later went to St. Catherine’s 
Hospital where he stayed 26 or 27 days. 

On cross-examination the plaintiff testified that he 
might have told someone that he stooped over and felt 
pain in his back, but he could not remember to whom 
he told it. He was asked if he told a man from the insur- 
ance company that on September 18th he went to pick 
up some boards and felt something snap in his back, 
and he said he might have. He admitted that he signed 
a statement. . 

Dr. Bernard Kratochvil testified that he saw the 
plaintiff September 20, 1962, at his office; and that the 
plaintiff complained of back pain, radiation in both ex- 
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tremities, more severe in the right than in the left.. The 
doctor asked the plaintiff what happened, and he said he 
got a pain while working; and that he bent over and got 
a pain. Later the doctor asked the plaintiff what hap- 
pened and he said he was working on a construction 
job; that he lifted 100 or 150 pounds of wood or some- 
thing over his head; and that he stepped back and hit 
a block or piece of wood and it caused him to lose his 
balance and he got pain in his back and leg. The plain- 
tiff had had an operation in West Virginia in 1950, 
which apparently was a laminectomy, a removal of 
bone, because of a herniated intervertebral disk. The 
plaintiff said that he worked for about 12 years after 
‘that without any difficulty. When the plaintiff was 
examined at the doctor’s office, the doctor found muscle 
spasm and a straightening of the lumbar, which accom- 
‘panies muscle spasm; and that the plaintiff had positive 
‘straight leg raising with the knee extended and ‘the hip 
flexed and upon stretch on the sciatic nerve tenderness, 
‘and this caused pain on the right side and plaintiff could 
only get it up 45 degrees. Normal is 90 degrees. He 
further testified that the left side. was painful; the contra 
‘lateral straight leg was 60 degrees; and otherwise the 
plaintiff was in good health. Surgery was performed 
‘on the plaintiff on October 4, 1962. There was scarring 
around the nerve root from previous ‘surgery. They 
did not find a free fragment of disk out of the space. The 
nerve root was swollen two or three times larger than it 
should have been. This indicated some trauma or some- 
thing to'stretch the nerve root which was bound down by 
sear tissue. The doctor was of the opinion that this was 
of recent origin, and due to trauma from the recent in- 
jury. The doctor further testified that the injury the 
‘plaintiff suffered on September.18; 1962, contributed to an 
aggravation of a preexisting condition incurred in 1950 
while the plaintiff was employed in a coal mine. The doc- 
tor further testified to the surgery performed by him 
which obtained good results; that the plaintiff would have 
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a permanent partial disability of 15 percent over his while 
body for life; and that on October 8, the plaintiff was 


. ‘given certain barbiturates and narcotics, and also“on 


October 9, certain of such medicines were prescribed 
for the plaintiff. 

A claims adjuster for the Maryland easunity Company 
was assigned-to investigate the plaintiff’s injury. He 
found the plaintiff at St. Catherine’s Hospital. He asked 
at the information desk where the plaintiff was located, 
and was advised: where he could find him. He had a 
‘conversation -with-‘the plaintiff and secured a statement 
from him. He further testified that when he entered 
the room the plaintiff'and another man were discussing 
television; that the statement was taken October 9, 1962; 
and that he asked the plaintiff to read the statement over, 
and after he read it over this witness asked the plaintiff: 
“Are these the facts as you see it?” and “Is it true and 
correct?” Then the plaintiff signed the statement. He 
further testified that the plaintiff was able to carry on a 
clear conversation. All-matters relevant to a statement 
of this type were talked over between the plaintiff and 
this witness. On cross-examination this witness testi- 
fied that he did not get permission from any of the 
nurses, from the doctor, or from anyone else with refer- 
ence to seeing the plaintiff; that he told the plaintiff he 
was investigating an incident to see if compensation 
was in order; that he presumed the plaintiff could read; 
and that this witness did not read the statement to the 
plaintiff. 

The statement, in part, is as follows: “On or about 
“September 18, 1962, around 3:20 p.m. I went to pick up 
some boards and I felt something snap in my back. 
‘* * * T did not slip or fall or r trip when this incident 
occurred.” 

The plaintiff was called in rebuttal and testified that 
he ‘had a’ fifth-grade education which he obtained in 
West Virginia; that he remembered the day the’ claims 
adjuster’*came to the hospital; that on Monday, ‘the 
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night before, he had had a “hypo and another sleeping 
pill”; and that at 1 o’clock in the afternoon he was 
feeling drowsy. He further testified that he had pains 
in the back of his leg; that he could just barely re- 
member somebody being there, because he was feeling 
very groggy; that the statement was never read over 
before he signed it; that he did not read it; and that he 
could not read it because he did not have his glasses 
which he needed to read. 

A surgeon’s report dated October 12, 1962, signed by 
the attending physician, contains the following state- 
ment: “State in patient’s own words where and how 
accident occurred: He was working for the Mavis 
Construction Company and he bent over and felt a sharp 
pain in his back with radiation into both lower ex- 
tremities.” 

The plaintiff, after the accident, first went to the 
Douglas County Hospital. The Douglas County Hos- 
pital report of accident dated September 20, 1962, is 
as follows: “laminectomy 1950—had been doing well 
since—until a few days ago when he felt something 
‘snap’ in his back and has been having sharp pain from 
the small of the back to both legs.” 

The hospital record of St. Catherine’s Hospital shows: 
“He was working for the Mavis Construction Company, 
and he bent over and felt a sharp pain in his back with 
radiation into both lower extremities.” This was signed 
by the attending physician on September 22, 1962. 

The report made by the Douglas County Hospital on 
September 20, 1962, and the record of St. Catherine’s 
Hospital fail to state any such history of the plaintiff 
carrying lumber and falling due to stepping on a piece 
or block of wood. The same is true of the two separate 
reports of the attending physician on September 22, 1962, 
and October 12, 1962. 

In a letter to Charles I. Scudder, Jr., attorney for the 
plaintiff, dated November 21, 1962, the doctor set out in 
detail the history given to him with reference to the 
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plaintiff stepping on a block of wood which caused 
pain, in his back and leg as heretofore stated. This let- 
ter contained.a diagnosis as follows: “1. Edema and ad- 
hesions about the S-1 nerve root with degenerative in-. 
ter-vertebral disks L-4, 5 and L-5, S-1. 

“2. Gluteal fibrositis involving the right gluteal 
region. 

“Prognosis: This patient will most likely recover to 
the extent that he can continue to do manual labor, how- 
ever, he will probably also continue to have some discom- 
fort in the back resulting in approximately 10% disa- 
bility of the back.” 

There are certain established rules applicable to this 
case. 

“An appeal to this court in a workmen’s compensation 
case is considered and determined de novo upon the 
record, and to entitle the plaintiff to a recovery he must 
sustain the burden of proof by a preponderance of the 
evidence that he suffered an accident arising out of and 
in the course of his employment.” Klentz v. Trans- 
american Freightlines, Inc., 173 Neb. 53, 112 N. W. 2d 
405. 

“In considering the sufficiency of the proof, the rule 
of liberal construction, as it relates to the Workmen’s 
Compensation Act, applies to the law and not to the 
evidence offered to support a claim by virtue of the 
law.” Wheeler v. Northwestern Metal Co., 175 Neb. 841, 
124 N. W. 2d 377. 

“The rule that where evidence is irreconcilable and 
in direct conflict the court will consider the trial court’s 
observation of the witnesses and their manner of testify- 
ing, and also that the trial court must have accepted 
one version rather than the opposite, applies to the Ne- 
braska Workmen’s Compensation Court where the mat- 
ter was tried on rehearing and from which appeal was 
taken to the district court.” Klentz v. Transamerican 
Freightlines, Inc., supra. 

There were no witnesses to this accident. The hos- 


186 NEBRASKA REPORTS (Vou. 177 


Runyons v. Mavis & Sons, Inc. 


pital records of the Douglas County Hospital fail to 
show or state any history that the plaintiff was carrying 
lumber, stepped on a piece of wood, and as a result 
sustained an accident. This report was made on Sep- 
tember 20, 1962. Two separate reports of the attending 
surgeon taking the history of the plaintiff make no men- 
tion of plaintiff carrying lumber, stepping on a block 
of wood, falling, and sustaining an accident. 

The plaintiff gave a statement to the claims adjuster 
for the insurance carrier and signed it. In the statement 
he made no claim of carrying lumber and falling as a 
result of stepping on a piece of wood, or a block of wood. 

On October 12, 1962, the attending surgeon made a 
report in which no mention was made of such an acci- 
dent as related by the plaintiff at the hearing before 
the Nebraska Workmen’s Compensation Court. 

It appears that on November 21, 1962, in reply to a 
request by the plaintiff’s attorney for a report, the at- 
tending surgeon then did make mention of facts which 
support the facts of the alleged accident as testified to 
by the plaintiff at the different hearings. Thus, it ap- 
pears from the record that from September 18, 1962, to 
November 21, 1962, this case, from all of the evidence, 
concerned a matter of feeling a “‘snap” in the back while 
the plaintiff bent over and was picking up some lumber. 
It will be observed that the report made by the attend- 
ing surgeon on November 21, 1962, relating to the al- 
leged accident, is materially different from what was 
previously reported as heretofore mentioned. 

While the plaintiff complains of the statement made 
by him to the claims adjuster for the insurance carrier 
taken on October 9, 1962, which the plaintiff claims did 
not correctly state the facts recited by him, this state- 
ment does not stand alone, but is supported by the hos- 
pital records and the written report of the attending 
surgeon made on October 12, 1962, 3 days after the 
statement. 

The judges of the Nebraska Workrsen’s Compensation 
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Court had an opportunity to observe the witnesses and 
their manner of testifying, and such court accepted one 
version of the facts rather than the opposite. The rule 
heretofore announced in Klentz v. Transamerican 
Freightlines, Inc., supra, is applicable. 
The judgment of the trial court is hereby affirmed. 
AFFIRMED. 


MayMeE NEYLON, APPELLANT AND CROSS-APPELLANT, V. 
Lestig D. PARKER, APPELLANT AND CROSS-APPELLEE, 
JMPLEADED WITH JOHN H. COMSTOCK, ADMINISTRATOR OF 
THE EsTaTE or AGNES N. PARKER, DECEASED, ET AL., 
APPELLEES AND CROSS-APPELLEES. 
128 N. W. 2d 690 


Filed May 29, 1964. No. 35598. 


1. Quieting Title: Equity. An action to quiet title to real estate 
and to enforce a contract and agreement is an equitable action 
and is in this court for trial de novo. 

2. Deeds: Wills. An instrument, although in form a deed, which 
by its terms is to operate only after the death of the maker or 
grantor, is testamentary in its character, and not a deed, and 
passes no present estate in the premises therein described. 

8. Wills: Specific Performance. Courts will specifically perform 
testamentary agreements not embraced within the provisions of 
our statutes only when the equities are substantial and the 
evidence is clear, satisfactory, and unequivocal. 


4. Executors and Administrators. Section 30-406, R. R. S. 1943, 
confers the right of possession of all real as well as personal 
property on the executor or administrator until the estate has 
been settled. 

5. Executors and Administrators: Descent and Distribution. The 
rights of the administrator may be defeated if rents are not 
needed to pay debts, costs, and expenses, and rents subsequent 
to the death of deceased belong to the heirs unless so needed. 

6. Contracts. The evidence herein is not sufficient to prove a 
valid and enforceable contract between the plaintiff and the 
deceased whereby plaintiff was to have all deceased’s property 
at her death. 
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- Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Joseph J. Cariotto and Louis B. Finkelstein, for ap- 
pellant Parker. 


Winfield M. Elmen and Muffly & Snyder, for appellant 
Mayme Neylon. 


Perry & Perry, for appellees. 


Heard before Wuitr, C. J., CarTER, MessMorE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 

SPENCER, J. 

This is an action to quiet title to real estate, to enforce 
a contract and agreement, and for equitable relief, in- 
stituted by Mayme Neylon against the administrator of 
the estate of her sister, Agnes N. Parker, deceased, and 
other named heirs of Agnes N. Parker and the husband 
of deceased, Leslie D. Parker, from whom Agnes N. 
Parker had secured a decree of divorce 5 months before 
her death. Where necessary to refer to the parties 
herein, Mayme Neylon will be referred to as plaintiff; 
Leslie D. Parker as Parker; John H. Comstock, admin- 
istrator, as administrator; and Agnes N. Parker, de- 
ceased, as deceased. 

‘The instant case was consolidated for trial in the dis- 
trict court with two others, with the understanding that 
while the adjudications would be independent, they 
would be consistent with each other. One of them, case 
No. 35608, Parker v. Comstock, post p. 197, 128 N. W. 
2d 696, was an appeal by the administrator from a 
finding of the county judge that Leslie D. Parker was the 
surviving husband of the deceased and entitled to stat- 
utory allowances and distribution as such. The other, 
entitled, “Mayme Neylon, plaintiff, claimant, v. John H. 
Comstock, administrator of the estate of Agnes N. Park- 
er, defendant,” was an appeal from the disallowance of 
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claims filed against the estate in the county court, and 
was disposed of in the court below. Separate appeals 
were filed in this court on the other two. They were 
consolidated here for briefing and for argument, but will 
be handled. separately for decision. 

In the instant case, plaintiff’s petition alleged that on 
or about April 25, 1945, plaintiff and her sister made 
an agreement with each other that upon the death of one, 
the survivor should become the owner of the property 
of the other, both real and personal. The petition al- 
leges that each made a deed to her property in favor of 
the other, describing the property to be conveyed and 
transferred to the survivor. These were placed for safe- 
keeping in a safe-deposit box to which each had the 
same rights of entry. It was further alleged that the 
agreement provided that upon the death of either, the 
survivor should place the deed wherein she was the 
grantee of record; that the deed in which plaintiff is 
named a grantee has been filed of record; and that she 
is now the owner of the property. 

There is no dispute in the record that each there- 
after separately handled her own property, and that the 
deed of record describes some property which had been 
conveyed by the deceased several years before her 
death. 

Plaintiff argues that the existence of the contract with 
her sister was clearly established by the testimony of 
the various witnesses. The existence of the deeds was 
clearly established. The existence of a specific contract 
and the terms thereof must be established largely by the 
deeds. The only evidence of plaintiff bearing directly 
on the point of a contract was read into the record by 
the attorney for the administrator from a deposition ‘of 
Mayme Neylon. It is as follows: ““Q- Was there any- 
thing said at that time? A- What were we talking about? 
You just get me all confused. The discussion was on my 
death she was to have everything I had and on hers 
I was to have everything she had. Q- That agreement 
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was made between the two of you? A- That was made 
between the two of us. Q- Was it reduced to writing? 
A- Yes. Q- It was written? A- Yes. Q- Do you have 
the paper on which the writing was made? A- Well, she 
gave me a quit claim deed to everything she had, just 
what the writing was made on, and I gave her a deed. 
Q- Is the deed the only instrument that was signed by 
each of you? A- Yes. Q- It is your contention that this 
deed was to be effective in the event of the death of the 
first of the two of you, is that correct? A- First of the 
two of us, yes. Q- It wasn’t to be effective until one of 
you had died, is that correct? A-Yes. Q- It was to have 
no effect until one of you died? A- Until one died. 
What I had belonged to her at my death and what she 
had belonged to me. Q- That is the only instrument 
that was signed? A- We did that on account of the 
court trouble we had with our estate. We wasn’t going 
to have any more, go back in court. Q- Did you have 
an attorney prepare those papers? A- No.’” 

The only testimony of the other witnesses which 
would even remotely bear on the point is as follows: 
William Neylon, a brother of the plaintiff and of the 
deceased, testified that he was in the plaintiff's honie 
when he first saw the quitclaim deed from deceased to 
plaintiff, identified as exhibit No. 6. He testified that 
he had a conversation with the deceased relative to the 
deed. He was then asked this question: “Will you re- 
peat that conversation for the court, please? A- Well, 
she come in and laid this down and IJ picked it up and 
looked at it and asked her what she was deeding now 
and she said she was making Mayme a deed to every- 
thing she possessed. That is the way I got it. And 
Mayme come in and we went out and ate dinner. And 
there was no mention about it one way or the other to 
me, but Mayme and she talked about it but I don’t know 
— Q- Did you hear any of the conversation she and 
Mayme had about the deed? A- No.” 

The testimony of Lulu L. Runge, who lived in an 
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apartment in the home of the deceased, is as follows: 
“Q- * * * Do you recall the general substance of the con- 
versation you had with her? * * * A- Yes. Q- Will you 
repeat that conversation for the court, please? * * * A- 
When I returned from the lecture on wills I naturally 
told her about it and she said, well, she wasn’t con- 
cerned because she had something better than a will— 
everything was taken care of. Q- Did she state to what 
she referred, in this particular conversation? A- Yes, 
she had the quit claim deeds. * * * Q- * * * Did she state 
to what she referred, in this particular conversation? 
A- Yes. Q- And what did she state, please? Will you 
repeat that to the court, please? * * * A- She said she 
and Mayme had the quit claim deeds which would be 
superior to a will. Q- Did she state what the effect of 
the quit claim deeds would be as to the effect of trans- 
ferring property on death? * * * A- Yes, * * * Q- Will you 
repeat as nearly as you can recall it what she said in 
this regard? A- Well, that would be why the deed was 
preferrable (preferable). Q- Go ahead. Whatever she 
said I am asking for; anything else you remember. A- 
She just said it was better than having the will. Q- 
The arrangement she had with Mayme was better? A- 
Yes, it was better than a will.” 

Henrietta S. Beale testified that she talked to the 
deceased several times about making a will, and that 
deceased “said it was not necessary for her to make a 
will because she had it all fixed.” She then testified: 
“Q- Now in any of those conversations did she explain 
what she meant by ‘all fixed’? A- Yes, she told me. 
She told me exactly what she had done. Q- Will you 
repeat that, please? A- She had left a quit-claim deed 
leaving everything she had to her sister Mayme. Q- 
And did she tell you anything about any quit-claim deed 
her sister had made? A- She left the quit-claim deed 
to her sister Mayme Neylon. Q- Did she tell you about 
the deed Mayme Neylon had left to her. A- Yes. Q- 
Throughout the years, from when you first mentioned 
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it in approximately °45, did you have numerous occa- 
sions when you had conversations with her regarding 
wills and what had been done in respect to quit-claim 
deeds? A- Yes, sir. Q- This was prior to her marriage to 
Mr. Parker, is that correct? A- Yes, sir. Q- Then dur- 
ing the time she was married to Mr. Parker, did you 
have conversations with her about—that were in sub- 
stance the same? A- Yes, sir.” 

Harry Burback testified as follows: “Q- Repeat the 
conversation, please, that you started to give. A- Well, 
she told me she wanted the car title in her name alone 
and I completed the new application and she continued 
to say all her property would go to her sister Mayme 
upon her death and I said, ‘Agnes, how can you do 
that? With a will or how?’ She said, ‘No, there are 
two deeds, quit claim, so on my death everything will 
go to Mayme, and if Mayme dies everything comes to 
me.’ And that is how she mentioned it to me at that 
time definitely. So we corrected the title and put it in 
Agnes’ name. Q- Now at any time subsequent to that 
did you have a conversation with Agnes Neylon regard- 
ing this deed arrangement you have described to the 
court? A- No, not—I can’t say definitely. I was always 
under the impression that Mayme would get it.” 

The trial court found that there was insufficient evi- 
dence to show an intention on the part of the deceased 
to part unconditionally with the quitclaim deed in which 
the plaintiff is named as grantee, and that there was no 
delivery. It specifically found the exchange of deeds 
between the parties and the deed in question to be a 
nullity and of no force and effect. The trial court de- 
nied the plaintiff’s claim, and canceled and annulled 
the deed. 

This action, being strictly one in equity, is here for 
trial de novo. § 25-1925, R. R. S. 1943. 

The quitclaim deed from deceased to plaintiff, exhibit 
No. 6, specifically described the following property: 
“SE 4 of Sec. 35, Twp. 12, Range 6, except school site, 
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Lancaster County, Nebraska. E 4% NE 4 of Section 2- 
11-6. Lot 14, west 20 feet of Lot 15, Block 7 2nd Hills- 
dale addition to Lincoln. (all my interest therein, and 
houlsehold (sic) furnishings. Lot 136, Irregular Tract 
NW of Section 6-9-7, 2731 Van Dorn, ‘My one half 
interest therein. Total interest in Original Plat Block 
208, Lot 9, known as Elms Apartment, Garages, and fix- 
tures. Any other interest in.” It is to be noted that 
only certain specific personal property is described in 
the conveyance, to wit: Certain household furnishings, 
and fixtures in the Elms Apartment. Plaintiff is relying 
upon the words, “Any other interest in,” to cover all 
other personal property. There is no enlightenment in 
plaintiff’s brief on this point, and we do not so con- 
strue them. 

The question of delivery is in dispute but is unim- 
portant herein because the evidence is undisputed that 
there was no intent to pass a present interest by the 
deeds. The plaintiff testified the deeds were to have 
no effect until either she or her sister died, and only 
the deed to the survivor would then be effective. 

In Pinkham v. Pinkham, 55 Neb. 729, 76 N. W. 411, 
we said: “An instrument, although in form a deed, 
which by its terms was to operate only after the death of 
the maker or grantor, is testamentary in its character, 
and not a deed, and passes no present estate in the prem- 
ises therein described.” 

The deed being ineffective as a conveyance, the ques- 
tion arises as to whether plaintiff has proved an en- 
forceable contract with the deceased whereby plain- 
tiff was to have all deceased’s property at her death. 
She argues that the deed is a written memorandum of 
the agreement between them. 

Plaintiff relies on Dunlap v. Marnell, 95 Neb. 535, 145 
N. W. 1017, which involved a mutual agreement between 
a husband and wife whereby the survivor would in- 
herit certain real property of the other. In that case, 
deeds were executed by the husband and wife and de- 
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posited with a third party with instructions that the 
deeds were not revocable by either, and that on the 
death of one the deed to the survivor would be recorded. 
We held the deeds to be ineffective as conveyances be- 
cause no present title passed by the instruments. 

We there held, however, that the oral contract entered 
into by the husband and wife, which they attempted to 
carry out by the execution of the respective convey- 
ances and their delivery to a third party, irrevocable, 
save by the consent of both parties, constitutes a valid 
contract in favor of the survivor capable of specific 
performance under the authority of Brown v. Webster, 
90 Neb. 591, 134 N. W. 185, 37 L. R. A. N. S. 1196, which 
involved an agreement to execute mutual wills. 

Assuming the oral agreement to have been fully 
proved, which we do not decide, the instant transaction 
is not within the ambit of the rule in Dunlap v. Marnell, 
supra, for several reasons. Plaintiff contends the parties 
intended to cover all property, both real and personal. 
The agreement was not irrevocable. The parties had no 
intent to restrict the control of the other as to her own 
property. The deeds were intended as a completed 
testamentary disposition, not to be effective until death, 
and not as a memorandum of agreement or otherwise. 
The parties continued to handle and control their re- 
spective properties without interference from the other 
party, and in total disregard of any rights expressed in 
the purported conveyances. The deeds were not de- 
livered to a third party, but according to plaintiff’s peti- 
tion were placed in a safe-deposit box to which each 
had access. There is no adequate proof of substantial 
part performance herein, giving rise to equities. The 
subsequent conduct of the parties could be construed 
to be an abandonment of the agreement if one was 
proved. The Elms Apartment, described in the con- 
veyance executed by the deceased, was sold and the 
proceeds invested in securities and no accounting was 
made, requested, or required. 
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The deeds at most were no more than an ineffective 
testamentary disposition. They were intended as a sub- 
stitute for a will, and as the evidence clearly shows, 
were an attempt to avoid an estate proceeding. In 
passing, we might observe that the deceased was a single 
woman in 1945 when the quitclaim deed was signed. She 
was married on May 29, 1946, and remained married 
until a divorce decree was signed 5 months before her 
death July 6, 1961. There was a substantial change of 
family circumstances by which legal rights accrued, 
which might cast doubt on the validity of the trans- 
action even if it had been executed in full conformity 
with the rule in Dunlap v. Marnell, supra, a point it is 
not necessary for us to decide herein. 

None of the equities present in Brown v. Webster, 
supra, and Dunlap v. Marnell, supra, are present herein. 
The statutes of Nebraska make adequate provision for 
the testamentary disposition of property with adequate 
safeguards to provide for the rights of all concerned. 
Courts are reluctant to nullify the safeguards thus pro- 
vided by approving other methods, and do so only where 
the equities demand it. One who attempts to use some 
other form of testamentary disposition must bring him- 
self strictly within the narrow limits of the applicable 
law. Courts will specifically perform testamentary 
agreements not embraced within the provisions of our 
statutes only when the equities are substantial and the 
evidence is clear, satisfactory, and unequivocal. Those 
elements are not present herein. To specifically perform 
the alleged agreement herein would be to make a mock- 
ery of our statutory provisions on wills. 

Plaintiff raises a question as to the right of the ad- 
ministrator to take possession of the real property of 
the estate and to collect the rents. Section 30-406, R. 
R. S. 1943, confers the right of possession of all real as 
well as personal property on the executor or admin- 
istrator until the estate has been settled. As pointed 
out in Hahn v. Verret, 143 Neb. 820, 11 N. W. 2d 551, the 
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right of the administrator may be defeated if rents are 
not needed to pay debts, costs, and expenses, and that 
rents subsequent to the death of deceased belong to the 
heirs unless so needed. Here, however, there is litiga- 
tion involving the rights of a husband to inherit, and 
it is necessary for the administrator to collect rents to 
protect the interests of the estate until the determina- 
tion of heirship is made. The trial court did not err in 
finding that the administrator was entitled to collect 
said rents. If they are not needed for the purpose of 
paying debts, costs, and expenses, this may be handled 
on an accounting in county court. 

In case No. 35608, Parker v. Comstock, supra, we de- 
termined that Leslie D. Parker was the surviving hus- 
band of Agnes N. Parker and entitled to statutory allow- 
ances and a distributive share as such but not to rights 
of homestead. 

We determine that the plaintiff has failed to prove a 
valid and enforceable contract with the deceased for the 
conveyance of the real and personal property of the 
first to die to the survivor, which point was not speci- 
fically covered in the judgment of the trial court. 

We reverse the portion of the judgment of the trial 
court which denies the claim of Leslie D. Parker as the 
surviving husband of Agnes N. Parker, except as to the 
claim of a homestead interest, which reversal includes 
that portion of the judgment of the trial court assigning 
property to other heirs, to the exclusion of Leslie D. 
Parker. We determine that in addition to the statu- 
tory allowances to which Leslie D. Parker is entitled, 
he inherits a one-half interest in all of the rest of the 
real and personal property of which Agnes N. Parker 
died seized, subject only to debts, costs, and expenses of 
administration. 

In all other respects, we affirm the judgment of the 
trial court. 

We therefore remand this cause to the trial court with 
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directions to enter a judgment in conformity with this 
opinion. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


In RE ESTATE oF AGNES N. PARKER, DECEASED. 
LesLtig D. PARKER, APPELLANT, V. JOHN H. COMSTOCK, 
ADMINISTRATOR OF THE ESTATE oF AGNES N. PARKER, 


DECEASED, ET AL., APPELLEES. 
128 N. W. 2d 696 


Filed May 29, 1964. No. 35608. 


1. Courts: Equity. An appeal from the ruling in the county court 
on statutory allowances, rights of homestead, and the deter- 
mination of the interest of a surviving ebouke is triable as a 
suit in equity. ° 

2. Appeal and Error. An appeal from the judgment of the district 
court thereon is triable in this court de novo. 

3. Divorce. When a marriage relation is extinguished by death 
prior to the time when a decree of divorce can go into effect, 
then the subject matter is gone and the parties can never be 
divorced by operation of law. 

In a divorce action the money and property interests 
involved are only incidental to the principal object of the suit. 
Whether the object sought is a limited or an absolute divorce, 
the primary and underlying purpose of such action is a modifi- 
cation of the marriage relation. The settlement of matters 
of permanent alimony and property rights is only the incidental 
means of carrying into effect the one ultimate object. Until 
the decree becomes operative as a divorce, the provisions of the 
decree, as to those incidental matters, cannot go into effect. 

The provisions of the divorce decree herein determin- 
ing property rights did not become fully effective because of 
the death of the wife, and the surviving husband is not es- 
topped by virtue of the entry of the decree from asserting his 
rights as surviving husband of the deceased. 

6. Courts: Equity. The district courts of this state, being courts 
of general equity jurisdiction, are not limited in the exercise 
of such jurisdiction by statute. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Reversed and remanded with 
directions. 
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pellant. 


Perry & Perry, Winfield M. Elmen, and Muffly & 
Snyder, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 

This is an appeal by Leslie D. Parker from the dismis- 
sal of his claim as the surviving husband of Agnes N. 
Parker, deceased. The county judge of Lancaster 
County entered an order finding Leslie D. Parker to be 
the surviving husband of Agnes N. Parker, deceased. 
John H. Comstock, administrator of the estate of Agnes 
N. Parker, deceased, appealed to the district court. The 
district court found that Leslie D. Parker was bound 
by a property settlement agreement in a divorce action 
and had no right, title, or interest in the real estate 
and personal property of Agnes N. Parker, deceased. 
It reversed and set aside the order of the county judge 
and ordered the claim dismissed. Leslie D. Parker per- 
fected an appeal to this court. 

This case was consolidated for trial in the district 
court with two other cases, with the understanding that 
the adjudications therein, while made independently, 
would be consistent with each other. One of them, an 
action to enforce a contract and agreement and to 
quiet title to real estate, was brought by Mayme 
Neylon against Leslie D. Parker and John H. Comstock, 
the administrator of the estate of her sister Agnes N. 
Parker, deceased, and other named heirs. This case, 
No. 35598, was also appealed to this court and the opin- 
ion therein, Neylon v. Parker, is found ante p. 187, 128 
N. W. 2d 690. The third case, which was an appeal from 
the disallowance of certain claims, was disposed of in 
the lower court. 

For convenience, Leslie D. Parker will hereinafter be 
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referred to as plaintiff; John H. Comstock, administrator 
of the estate of Agnes N. Parker, deceased, will be re- 
ferred to as administrator; and Agnes N. Parker, de- 
ceased, will be referred to as deceased. 

Plaintiff's petition on appeal alleged the marriage of 
the parties on May 29, 1946, and the death of deceased 
on July 6, 1961, while the marriage relation still existed. 
He alleged that deceased died childless and intestate, 
and that her estate had been filed for administration in 
the county court of Lancaster County, Nebraska. As 
surviving husband he claimed that he was entitled to 
the allowances specified in section 30-103, R. R. S. 1943; 
a homestead interest in certain property described as 
an undivided one-half interest in Lot 136, Irregular Tract 
in the Northwest Quarter of the Northwest Quarter of 
Section 6, Township 9 North, Range 7, in the city of 
Lincoln, Lancaster County, Nebraska, which for con- 
venience will hereinafter be referred to as 2731 Van 
Dorn Street; and a one-half interest in addition thereto 
in the estate of the deceased. The answer of the ad- 
ministrator admitted the marriage of the parties; the 
death of the deceased; that deceased left no surviving 
children; and the pendency of the estate proceedings in 
the county court. The administrator specifically alleged 
that the parties were divorced and were not husband 
and wife at the time of the death of the deceased; that 
the parties had entered into a property settlement agree- 
ment which was incorporated into the divorce decree 
entered February 8, 1961; and that the plaintiff is now 
estopped to claim that he is the surviving husband of 
the deceased. The administrator further alleged that the 
one-half interest of the deceased in 2731 Van Dorn 
Street was inherited from a prior husband, and that by 
virtue thereof the rights of homestead therein which 
were set off to her in that estate terminated with her 
death. 

A stipulation was filed in the district court waiving 
a jury trial. This was unnecessary. The appeal being 
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one for statutory allowances, rights of homestead, and 
a determination of the interest of a surviving spouse, it 
is triable to the court as a suit in equity. § 30-1606, R. 
R. S. 1943. It is here for trial de novo. § 25-1925, R. 
R. S. 1943. See, also, In re Estate of Waller, 116 Neb. 
352, 217 N. W. 588, which involved the validity of an 
antenuptial agreement, in which we said that when an 
action in equity is appealed, it is the duty of this court 
to try the issues de novo and to reach an independent 
conclusion without reference to the findings of the dis- 
trict court. . 

Plaintiff alleges 10 assignments of error, but there 
is no need to detail them herein. There are only two 
questions involved: Is plaintiff estopped by virtue of a 
property settlement; and, if not, does he have homestead 
rights in 2731 Van Dorn Street? 

Plaintiff is still the surviving husband of the de- 
ceased. Section 42-340, R. R. S. 1943, provides that a 
decree of divorce shall not become final or operative 
until 6 months after trial and decision, except for the 
purpose of review by appeal. The divorce herein had 
never become final because the deceased died within the 
6-month period. As we said in Williams v. Williams, 
146 Neb. 383, 19 N. W. 2d 630: “When the marriage 
relation is extinguished by death prior to the time when 
the decree can go into effect, then the subject matter 
is gone, and the parties can never be divorced by opera- 
tion of law.” 

The plaintiff offered in evidence the petition for di- 
vorce, the answer and cross-petition, and the decree. 
The administrator offered the transcript of the evidence 
adduced in the divorce hearing. Deceased’s petition 
prayed for an absolute divorce; that her separate prop- 
erty be set off to her; that an order be made determining 
the property rights of the parties; and for alimony. 
Plaintiff’s answer and cross-petition prayed for a divorce; 
his personal possessions; and an equitable division of 
the joint accumulation of the parties. The decree found 
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certain securities in the names of both parties had been 
purchased with the funds of the deceased, and awarded 
them and all other securities in the names of both parties 
to the deceased. It found that certain furniture, house- 
hold goods, and equipment had been purchased with 
joint funds, and awarded all of the furniture, household 
goods, and equipment to the deceased. All interest in 
real property was determined to be the separate prop- 
erty of the deceased, and was awarded to her. She was 
also awarded a 1956 automobile; $200 alimony; and a 
$300 attorney’s fee. The only provision made for the 
plaintiff was the following: “8. That defendant is 
awarded all personal property of the defendant in the 
possession of the plaintiff which includes but is not 
limited to a family Bible, golf clubs and equipment, an 
air force overcoat, air force personnel papers and other 
documents, a collection of ivory statues and statuettes, 
clothing, a trunk with contents, an insurance policy on 
the life of defendant in the Lafayette Insurance Company 
and any other insurance policies belonging to said de- 
fendant, said property to be released to the defendant 
by the plaintiff upon demand of the defendant.” 

Although the plaintiff and counsel were present at the 
divorce hearing, it was handled as a default. The only 
witnesses were the deceased and her sister. The de- 
ceased’s testimony as to her property is sketchy, and 
while immaterial herein, the corroboration is even more 
so. There is no testimony in the record as to the prop- 
erty of the husband, the plaintiff herein. If there was 
a property settlement agreement, no evidence was ad- 
duced on it. 

The administrator, who had represented the deceased 
in the divorce proceeding but who had expected to be 
busy when the case was set for hearing and arranged 
for other counsel at the hearing, testified as to confer- 
ences with the plaintiff's attorney over a period of sev- 
eral months. He testified he attempted to arrive at a 
property settlement; and that the attorneys discussed 
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the properties of the parties and reached certain conclu- 
sions, subject to the approval of their clients. It was 
his testimony that the property awarded to the plaintiff 
in the divorce decree is the identical property the attor- 
neys agreed he should receive; and that he prevailed on 
the deceased to proceed on the basis of the settlement 
reached between the attorneys. The provisions of the 
decree as to the delivery of this property to the plaintiff 
were carried out except for two ivory statuettes and 
the Bible, which could not be found at the time of the 
delivery of the property to the plaintiff. The ivory statu- 
ettes are in the possession of the administrator, and the 
Bible is in the possession of the attorney for Mayme 
Neylon. The court costs, attorney’s fees, and the ali- 
mony were all paid by the plaintiff. 

The version of the conversation given by plaintiff’s 
attorney was to the effect that the deceased was at 
all times demanding from $5,000 to $8,000 alimony. He 
testified that he did not discuss a ¢roperty settlement 
with deceased’s attorney but whether or not his client 
was to pay alimony, which he refused to do. He testi- 
fied that deceased’s attorney told him that he was unable 
to learn exactly what property the deceased had. In 
any event, it is evident that the plaintiff received noth- 
ing under the decree except his own personal property, 
although the deceased up to the time of the decree did 
want and demand a ring and the ivory statuettes. 

The administrator argues that the situation in this 
case is in effect a valid separation agreement and should 
be governed by the rules laid down in Amspoker v. Am- 
spoker, 99 Neb. 122, 155 N. W. 602; In re Estate of Laud- 
erback, 106 Neb. 461, 184 N. W. 128; and Ladman v. Lad- 
man, 130 Neb. 913, 267 N. W. 188. With this we do not 
agree. These cases involved situations where a hus- 
band and wife, although legal grounds for divorce ex- 
isted, elected to permanently separate and to make a 
complete settlement of their property rights, and spe- 
cifically waived or released all claims of inheritance 
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in the property of the other. What happened in this 
case is the usual occurrence in most divorce cases where 
there is contention between the parties. Here no sepa- 
ration agreement was contemplated or made nor was 
there ever a full and complete disclosure on the part of 
the deceased as to the exact extent of her holdings. She 
was insisting on portions of the plaintiff's property, but 
was disclosing no information as to her own. 

The administrator relies on Holmberg v. Holmberg, 
106 Neb. 717, 184 N. W. 134, in which we said: “In such 
action, where, as a part of the decree, alimony was al- 
lowed and fully paid before the death of the party, the 
alimony judgment was not affected by the death of the 
party, and the court has no power to vacate the judg- 
ment or dismiss the action.” 

Holmberg v. Holmberg, supra, involved an applica- 
tion in the divorce court to vacate the decree filed in 
the divorce action. In that case we also said: “The ulti- 
mate purpose of the requested vacation of the divorce 
decree is to establish the defendant’s property rights as 
the widow of the deceased plaintiff in his estate. All 
the avenues are open for the determination of such 
rights in the proper courts, where all the parties affected 
can be heard, and in such tribunals she can establish 
her status as the widow of the deceased plaintiff. Chase 
v. Webster, 168 Mass. 228; Matter of Crandall, 196 N. 'Y. 
127, 17 Ann. Cas. 874; Estate of Seiler, 164 Cal. 181, Ann. 
Cas. 1914B, 1093.” The instant case is an appeal from 
a determination of the probate court as to the rights of 
plaintiff as a surviving husband, and it is a proceeding 
brought in the proper court. 

In Sovereign Camp, W. O. W. v. Billings, 107 Neb. 
218, 185 N. W. 426, we said: “Though the statute cited, 
purporting to prevent the abatement of pending actions, 
be given a most liberal interpretation, it could not pre- 
vent an action in divorce from abating when death oc- 
curs at a time before a decree can become operative, for 
death would, as pointed out in the Holmberg case, ex- 
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tinguish the marriage status and destroy the subject- 
matter which forms the basis of the action. Under our 
interpretation of the divorce statute (Rev. St. 1913, sec. 
1606), providing that the decree of divorce shall not 
become ‘operative until six months after trial and deci- 
sion except for the purpose of review by proceedings 
in error or by appeal, and for such purposes only,’ the 
status of the divorce proceeding, during the six months 
immediately following the entry of the decree, is that 
of a pending action. Everson v. Everson, 101 Neb. 705; 
Blakely v. Blakely, 102 Neb. 164. During the entire 
pendency of that decree, the marital relation continues. 
The decree cannot, under the law, take effect and dis- 
solve the marriage until at the expiration of the six 
months’ period. In order that a marriage status be dis- 
solved by a decree of divorce, such status obviously 
must exist at the time of the taking effect of the decree. 
When the marriage relation is extinguished by death 
prior to the time when the decree can go into effect, then 
the subject-matter, upon which the decree would other- 
‘wise have operated, is gone, and the parties to the suit 
manifestly can never be divorced by operation of law. 
The statute on abatement of actions, which provides 
that a pending action shall not abate by the death of a 
party, does not and cannot preserve the subject-matter 
of an action. A divorce action differs in character from 
every other. It is not based upon a claim for a money 
recovery, nor is it a proceeding for the establishment 
of property rights. Such other actions may ordinarily 
be as fully litigated, in favor of or against the estate of 
one of the parties, after the death of such party as be- 
fore. There are salutary reasons why pending actions 
of that nature should not abate. But in a divorce action 
the money and property interests involved are only in- 
cidental to the principal object of the suit. Whether the 
object sought is a limited or an absolute divorce, the 
primary and underlying purpose of such action is a 
modification or dissolution of the marriage relation. The 
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settlement of matters of permanent alimony and prop- 
erty rights is only the incidental means of carrying into 
effect the one ultimate object. Until the decree can be- 
come operative as a divorce, the provisions of the decree, 
as to those incidental matters, cannot go into effect. 
“Though the interlocutory decree has the effect of 
suspending the personal obligations between the par- 
ties (London Guarantee & Accident Co. v. Industrial 
Accident Commission, 181 Cal. 460), yet, where an in- 
terlocutory decree is entered and the marriage relation 
is dissolved by death before the decree has become op- 
erative as a divorce, the living party is entitled to the 
property rights springing by operation of law from the 
marital relation, and is not concluded by the interlocu- 
tory decree fixing those rights (In re Crandall, 196 N. 
Y. 127; Chase v. Webster, 168 Mass, 228; Estate of Seiler, 
164 Cal. 181; see note, Ann. Cas. 1914B, 1094), unless, 
perhaps, by contract, waiver or estoppel, the living 
party has become bound thereby. Gould v. Superior 
Court, 191 Pac. (Cal. App.) 56. Certainly, the living 
party could not take both the rights springing from the 
marital relation and the rights and benefits provided 
in lieu thereof by the decree.” (Italics supplied.) 
Administrator draws comfort from the last sentence 
italicized above. We have no quarrel with the senti- 
ment there expressed. If plaintiff had acquired rights 
and benefits, he of course would be required to do equity 
for he has received property under a decree which has 
never become operative. In Carpenter v. Carpenter, 
. 146 Neb. 140, 18 N. W. 2d 737, which was not a case 
where one of the parties had died, but involved an ap- 
plication addressed to the discretion of the court to set 
aside the decree within 6 months following its rendition, 
we said: “The setting aside of the decree must not pro- 
duce an unconscionable result. Where property rights 
have been affected by the decree and as an incident to 
the nullification of that part of the decree, there should 
be the greatest possible restoration of the parties to the 
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status quo existing at the time of the decree. If these 
conditions are met, then the trial court has the power 
to and should grant the application.” The plaintiff, how- 
ever, received nothing under the decree which belonged 
to the deceased, and if he had given her his ring and 
statuettes which she claimed, he would have been en- 
titled to their return under the statutory allowances 
given a surviving spouse. We call particular attention 
to the previous sentence italicized above, “Until the 
decree can become operative as a divorce, the provisions 
of the decree, as to those incidental matters (settlement 
of property rights) cannot go into effect.” 
Administrator urges In re Estate of Holmberg, 108 
Neb. 382, 187 N. W. 9038, in support of his position. That 
case was one where subsequent to the entry of a decree 
and before the expiration of 6 months, the husband 
died and the surviving wife was held to be estopped 
from claiming statutory allowances. That case, however, 
involved a deed: executed subsequent to the entry of 
the decree for the purpose of obtaining immediate pay- 
ment of the alimony award and settling the rights of 
the parties. The deed contained the following clause: 
“<This deed is given in settlement of and as a release of 
all claims, rights and interests of said Augusta Holm- 
berg in the property of said Peter Holmberg arising out 
of their marital relations and in full settlement of the 
property rights since divorce of said parties.’” We 
there held that the surviving spouse had specifically con- 
tracted to bar her rights and enforced the agreement. 
There is no difference between that case and Rieger v. 
Schaible, 81 Neb. 33, 115 N. W. 560, 17 L. R. A. N.S. 866, 
where we held an antenuptial agreement of like purport 
was sufficient to bar a widow’s statutory allowance, or 
the cases referred to heretofore involving a properly 
executed separation agreement. There is, however, a 
clear distinction between those situations in which the 
parties, for a consideration, specifically agree to release 
all rights of inheritance in the property of the other and 
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a divorce decree where property rights of the parties 
are adjudicated but which cannot become final for a 
period of 6 months thereafter. 

Here the plaintiff received nothing under the decree 
except his property, which in no event would be a part 
of the estate of the deceased. If we apply the rule appli- 
cable to a valid, enforceable contract waiving rights 
of inheritance to this situation, we hold that the mere 
entry of a decree of divorce which determines property 
rights constitutes a sufficient settlement of those rights 
to estop the parties from claiming rights of inheritance 
if one should die before the decree becomes final. It 
would make the decree final as to those property rights 
from the moment of its entry. To do so would in effect 
nullify section 42-340, R. R. S. 1943, which provides that 
a decree “shall not become final or operative” until 6 
months after the trial and decision. We find that the 
plaintiff is not estopped by virtue of the divorce decree 
from asserting his rights as the surviving husband of 
the deceased. The provisions of a divorce decree deter- 
mining property rights do not become fully effective 
until the decree becomes operative and final. 

Having determined that the plaintiff is entitled to all 
of the rights of a surviving husband, is he entitled to 
rights of homestead in 2731 Van Dorn Street? Deceased, 
as the surviving widow of James Farrell, her former 
husband, acquired rights of homestead in said prop- 
erty as well as a one-half interest in the fee. Those 
rights of homestead terminated with her death. Can the 
plaintiff, as her surviving husband, claim a homestead 
by virtue of her one-half interest? Certainly as to the 
Farrell heirs, who hold the other undivided one-half 
interest, which was subject to the homestead assigned 
to the deceased, there can be no continuance of the 
homestead rights which barred them from partition. 

The administrator argues that the statutory home- 
stead interest in favor of a surviving spouse has no 
application to the ownership of a fractional interest in 
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real estate. In Giles v. Miller, 36 Neb. 346, 54 N. W. 
551, 38 Am. S. R. 730, we held the undivided interest in 
real estate, accompanied by the exclusive occupancy of 
the premises by the owner of such interest and his 
family as a home, is sufficient to support a homestead 
exemption. 

However, considering the facts present in this case, 
which culminated in the divorce decree of February 8, 
1961, where the parties maintained separate establish- 
ments for more than 2 years, and where the wife was en- 
joying homestead rights from a previous marriage, we 
hold that there was no selection of a homestead in the 
present marriage from the wife’s separate property, nor 
can we infer any intention to do so during the lifetime of 
the wife. As a matter of equity, under the facts in this 
case the plaintiff should not be permitted to claim home- 
stead rights in the fractional interest as against the 
other heirs of the deceased. 

In Schroeder v. Ely, 161 Neb. 262, 73 N. W. 2d 172, we 
held: “The trial court found that, under the equitable 
situation here existing, the Elys should be denied their 
homestead rights. That equity may do so, in proper 
cases, has long been held by this ccurt. As stated in 
Cochran v. Cochran, 42 Neb. 612, 60 N. W. 942: ‘The 
district courts of this state, being courts of general equity 
jurisdiction, are not limited in the exercise of such ju- 
risdiction by statute.’ ” 

For the reasons given, we reverse the judgment of the 
trial court which reversed the order of the county court 
and remanded the proceedings to the county court for 
an order dismissing the claim of Leslie D. Parker. We 
direct that the district court affirm the judgment of 
the county court in all respects except as to the allow- 
ances of a homestead interest in 2731 Van Dorn Street. 

REVERSED AND REMANDED WITH DIRECTIONS. 


VoL. 177] JANUARY TERM, 1964 209. 
State v. Martin 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM MARTIN,. 


APPELLANT. 
128 N. W. 2d 583 


Filed May 29, 1964. No. 35609. 


J. Criminal Law. It is only where there is a total failure of compe- 
tent proof in a criminal case to support a material allegation in 
the information that the trial court will be justified in direct- 
ing a verdict of not guilty. 

2. Checks: Criminal Law. The gist of the offense of passing an 
insufficient fund check under section 28-1213, R. R. S. 1948, 
is an intention to defraud and a knowledge that at the time of 
the making of such check there are insufficient funds for its 
payment upon presentation. 

3. : . The offense of issuing a check without suffi- 
cient funds is complete when the check is issued with knowledge 
and the intent to defraud, even though no one is defrauded 
thereby. 

4. : d . Evidence examined and held sufficient to war- 
rant the trial court’s giving an instruction under the provisions 
of section 28-1214, R. R. S. 1943, relating to presumptions 
arising from failure of a defendant to pay a check within 5 
days after receiving notice of dishonor. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


Kerrigan, Line & Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowEr, JJ. 


Wuirs, C. J. 

The defendant appeals from the jury verdict of guilty 
and the sentence for violation of the statute as to the 
making and uttering of an insufficient fund check. He 
assigns error in the insufficiency of the evidence to 
support the verdict and error in an instruction given 
by the-trial court. The statute involved, section 28- 
1213, R. R. S. 1943, provides as follows: “Any person 
who, with intent to defraud, shall * * * draw * * * any 
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check * * * upon any bank * * * knowing, at the time 
of such * * * drawing * * * that the maker * * * has 
not sufficient funds in * * * such bank * * * for the 
payment of such check * * * in full upon its presentation, 
shall upon conviction * * *.” (Emphasis supplied.) 

The defendant was a truck driver, and his home was in 
Provo, Utah, where he had a bank account in the State 
Bank of Provo. On the afternoon of July 25, 1962, and 
after banking hours, the defendant left by plane for 
Fremont, Nebraska, on a 3-day vacation. He arrived 
in Fremont and registered at the Pathfinder Hotel. On 
the morning of July 25, 1962, the defendant telephoned 
the front desk of the hotel from his room and asked the 
bookkeeper, Berneice Linden, if she would cash his 
check for $50. She replied that she could not cash the 
check without it first being “O.K.’d” by his bank. The 
defendant then called his bank in Provo, Utah, and talked 
to the bank’s bookkeeper. Berneice Linden listened in 
on the conversation between the defendant and the book- 
keeper of the Provo bank and also talked directly to the 
bookkeeper. The actual bank balance of the defendant 
on July 26, 1962, as shown by the ledger sheets intro- 
duced in evidence, was $97.03. The defendant himself 
testified that the bookkeeper said his balance was $91. 
Berneice Linden said that the bookkeeper told her: that 
the defendant had a balance of $200. Shortly after this 
conversation on the morning of July 26th, the defendant 
made and passed the check for $50 for which he received 
cash. This check was the basis for the prosecution. The 
check arrived in the State Bank of Provo and was pre- 
sented for payment on July 30, 1962. At this time, the 
defendant had a balance of $0.85, and the check was re- 
turned to the hotel, through a Fremont bank, for in- 
sufficient funds. On August 3, 1962, the hotel’s Fremont 
bank again forwarded the check to the Provo bank for 
collection. It was returned unpaid by the Provo bank 
on August 14, 1962. On August 3, 1962, the manager of 
the Pathfinder Hotel wrote the defndant at the address 
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he had given the hotel, 1020 S. 9th East, Provo, Utah, 
telling the defendant that the bank had forwarded the 
check for collection and that if payment was not re- 
ceived by August 15, 1962, the check would be turned 
over to the county attorney. This letter was never re- 
turned to the hotel. The defendant denied receiving it 
until the latter part of November 1962. Exhibit 5 shows 
that the State Bank of Provo, Utah, sent the defendant, 
by mail, a notice of the dishonor of this check entitled 
“Return Check Notice An Advice of Charge.” It listed 
the $50 check issued on July 26, 1962, to the Pathfinder 
Hotel and stated, “On this date your balance accord- 
ing to our books was insufficient to meet your check or 
checks listed below. It is unlawful to issue checks 
against an account without sufficient funds on deposit. 
The check or checks listed below were returned to the 
last endorser.” This notice was sent to the address that 
the defendant gave the bank, 266 West 4th North, Orem, 
Utah, a different address than the the one he gave the 
hotel. The defendant’s ledger sheets at the Provo bank 
and the testimony of the bank cashier of the Provo 
bank establish that on July 26, 1962, the date the de- 
fendant issued the check in question, he had a balance 
of $97.03 in the account of said bank. On July 26th, 
the following checks, written by the defendant, were 
outstanding: 
$ 5.50 dated July 17, 1962 
10.00 dated July 20, 1962 
10.00 dated July 20, 1962 
15.00 dated July 22, 1962 
144.22 dated July 25, 1962 
10.00 dated July 21, 1962 
10.55 dated July 25, 1962 


$205.27 
The evidence shows that all of the above checks, except 
the last two listed, were cleared by the Provo bank on 
July 27, 1962. The defendant returned to Provo, Utah, 


212 NEBRASKA REPORTS [Von 177 
State v. Martin 


from Fremont on July 27, 1962. On that date, a deposit. 
of $141.94 was made in the defendant’s account, and he 
exhausted any remaining funds in this account by a 
telegraphic money order in the sum of $50. No deposits 
were made to the account after July 27, 1962. His own 
testimony shows that he knew on August 3, 1962, that a 
check or checks “had bounced,” and the evidence also 
shows that from July 27, 1962, to August 3, 1962, the 
defendant issued a series of six “no fund” checks against 
this account which were never paid. The defendant re- 
ceived cash from the hotel in exchange for his check. 
The defendant testified at the trial in his defense, and 
his testimony at the preliminary hearing and in another 
statement, both of which were made before a court re- 
porter, were introduced in evidence. The defendant in 
this testimony gives vague, uncertain, and contradictory 
evidence concerning the knowledge he had about the out- 
standing checks at the time he called the hotel book- 
keeper on July 26th. His own testimony reveals that 
he knew at the time he talked with the bank and the 
hotel bookkeeper that there were checks out against 
his account. The checks themselves were adequate tes- 
timony as to his knowledge of the situation. He testi- 
fied that at one time he kept a book record of these 
checks. His testimony is vague and confusing as to why 
he didn’t receive the different letters and notices sent to 
him by the bank and the hotel. 

The State must introduce evidence to support a find- 
ing that the accused drew and delivered the check in 
question with the intent to defraud, and that he had 
knowledge at the time of drawing the check in question 
that he had insufficient funds in the bank for payment 
upon presentation. § 28-1213, R. R. S. 1943; White v. 
State, 1385 Neb. 154, 280 N. W. 433. Also, the crime of 
obtaining money by means of an insufficient fund check, 
under the provisions of the statute involved here, is 
completed at the time the check is uttered and passed. 
State v. Eggers, 175 Neb. 79, 120 N. W. 2d 541. The de- 
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fendant contends generally that the evidence in this 
case is insufficient on the elements of intent to defraud 
and knowledge because the defendant and the hotel 
bookkeeper both talked to the bank bookkeeper and were 
informed that he had more funds on deposit than were 
necessary to cash the $50 check. We disagree with that 
contention. It fails to take into account the evidence as 
to the knowledge of the outstanding checks in the sum 
of $205.27. It also fails to take into consideration the 
other circumstances surrounding the transaction. He 
gave different addresses to the bank and to the hotel. 
He testified that he returned to the address in Provo 
that he gave the hotel, and then immediately following 
this testimony stated that he didn’t return to that address. 
In Lahners v. State, 118 Neb. 184, 223 N. W. 951, a prose- 
cution under this same section of the statute, our court 
said: “The jury in this case, on the question of intent 
and knowledge, had the check upon which payment had 
been refused for lack of funds. They had nine other 
checks, unpaid, given at about the same time, aggre- 
gating $1,397.66. They knew that on the day his bank 
balance was $35.50, and that he deposited $2,450 the next 
day, which was insufficient by about $1,400 to pay his 
outstanding checks; that three days before he borrowed 
$1,500 to take up some outstanding checks; and that a 
week later he filed a petition in bankruptcy to relieve 
himself of civil liability as to these checks. In addition, 
they had the conflicting testimony as to his arrangement 
for credit at the bank to take care of his checks. This 
is abundant evidence to sustain the verdict of the jury.” 
(Emphasis supplied.) 

The similarity of the situation in the above case and 
the one presented here is apparent. It is true, as de- 
fendant contends, that this crime requires competent 
evidence to show a specific intent to defraud. Intent, 
as we have said many times, is seldom susceptible to di- 
rect proof but must be inferred from all of the facts and 
circumstances in the case. The evidence as to intent 
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and knowledge on the part of the defendant at the time 
he issued the check on the morning of July 26, 1962, 
was clearly for the jury under all of the facts and circum- 
stances set out. He had some money in the bank, but 
the jury could infer that he knew about the outstand- 
ing checks and that they would clear the bank before the 
$50 check reached it. This is exactly what happened. 
“It is only where there is a total failure of competent 
proof in a criminal case to support a material allegation 
in the information, * * * that the trial court will be justi- 
fied in directing a verdict of not guilty.” Kennedy v. 
State, 171 Neb. 160, 105 N. W. 2d 710. See, also, Lahners 
v. State, supra; State v. Eggers, supra. There is no 
merit in defendant’s contention as to the insufficiency of 
the evidence. 

In this case, following the provisions of section 28- 
1214, R. R. S. 1943, the court instructed the jury, in sub- 
stance, that in the prosecution of the maker or drawer of 
an insufficient fund check, the making or delivering of 
a check, payment of which is refused because of lack 
of funds, is presumptive evidence of intent to defraud 
and knowledge, and that if the maker does not pay the 
check within 5 days after receiving notice of protest 
or notice of dishonor, and “if such * * * notice of dis- 
honor thereof, shall state that payment of such check 
* * * was refused because of lack of funds or credit of 
the maker * * * then such * * * notice of dishonor shall 
be presumptive evidence that there was a lack of funds 
in, or credit with, such bank * * *.” 

The defendant does not quarrel with the correctness 
of the above statement of law but argues that the evi- 
dence is insufficient to sustain the giving of this instruc- 
tion or to sustain the verdict of the jury, since we must 
presume that the jury could have based its verdict of 
guilty on the force of the presumption. He argues that 
the purpose of the statute is to lessen the degree of 
proof necessary to prove intent to defraud and knowl- 
edge. He argues that if the State is to avail itself of 
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this presumption and the benefits of this statute, it must 
strictly adhere to the evidentiary requirements set out 
in the statute. He argues that the State did not prove 
that the required notice of dishonor was given and that, 
therefore, the State cannot avail itself of the presump- 
tion. For this proposition, he cites cases, which we 
have examined, from other jurisdictions. These cases 
arise with reference to different statutes or are not in 
point factually with this case. They are authority for 
the point that if a notice must be given as a condition 
for the creation of a presumption of intent or knowl- 
edge the statute must be complied with. This statute, 
section 28-1214, R. R. S. 1948, not only uses the term, 
“notice of dishonor,” but defines what such a notice 
of dishonor must contain. It says that if the notice of 
dishonor shall state that the payment of such check was 
refused because of lack of funds, then it shall be pre- 
sumptive evidence that there was such a lack of funds. 
Besides the letter of August 3, 1962, sent by the hotel 
to the address in Provo that the defendant gave the 
hotel, the defendant was advised in a notice mailed by 
the bank on July 30, 1962, that the Pathfinder Hotel 
check had been received, that there were insufficient 
funds to pay it, and that the check had been returned. 
We think this is sufficient competent evidence to sustain 
a finding that there was a compliance with the terms of 
the statute. The defendant argues failure of the State 
to show technical compliance with the provisions of the 
statute with respect to protest and notice of dishonor. 
But, there is evidence that the requirements of the 
statute have been met. This is sufficient. The trial court 
properly instructed that this presumption was rebutt- 
able, and we find no error in the giving of this instruc- 
tion. 

The defendant further argues the insufficiency of the 
evidence because the hotel bookkeeper, in cashing the 
check, relied on the representation by the Provo bank 
that sufficient funds were on deposit. Berneice Linden, 
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the bookkeeper, testified that she listened in on the 
telephone conversation with the bank, that the bank 
stated to her that the defendant had $200 in his bank 
account, and that she cashed the check relying on this 
representation. The defendant in support of his conten- 
tion cites Beyl v. State, 165 Neb. 260, 85 N. W. 2d 653, 
and several cases from other jurisdictions. The Beyl 
case, supra, was a prosecution for the obtaining of 
‘money by false pretenses. This case and the other cases 
cited arose under statutes which hold that the false 
pretense must be an effective cause in inducing the owner 
to part with his property. In other words, there must 
be reliance upon a false representation. The defendant 
here was not informed against for obtaining money by 
false pretenses. He was prosecuted for the crime of ut- 
tering an insufficient fund check under section 28-1218, 
R. R. S. 1943. The elements are an intention to defraud 
and a knowledge that at the time of the making of such 
check he has not sufficient funds for its payment upon 
presentation. It is not required under this statute that 
the State prove that the payee of an insufficient fund 
check actually parted with any money or property. In 
State v. Eggers, supra, the court said: “The crime of 
obtaining money by means of an insufficient fund check 
is completed at the time the check is uttered and passed.” 
The offense of issuing a check without sufficient funds 
is complete when the check is issued with the intent to 
defraud, even though no one is defrauded thereby. People 
v. Freedman, 111 Cal. App. 2d 611, 245 P. 2d 45; People 
v. Cortze, 108 Cal. App. 111, 290 P. 1083; People v. 
Kitchens, 164 Cal. App. 2d 529, 331 P. 2d 127. Fur- 
thermore, we feel that the jury could have inferred 
from all of the circumstances surrounding the telephone 
conversation with the bank that the hotel actually relied 
upon the assurance that there were sufficient funds in 
the bank, and also the implied representation of the 
defendant at the time of issuing the check that such 
funds would remain in the bank for payment of the 
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check upon presentation. The hotel had no knowledge 
of any other outstanding checks. The defendant alone 
knew about this. It was not indicated or necessary that 
the hotel make an affirmative inquiry about the de- 
fendant’s outstanding checks. The jury could have in- 
ferred that it was the scheme and design of the defend- 
ant to delude the hotel into relying on the bank balance 
of July 26, 1962, well knowing that other checks were 
out and would destroy the balance before the hotel 
check arrived for presentation and payment. The checks 
that destroyed the possibility of the payment of the 
hotel check arrived and were paid by the bank on the 
next day, July 27, 1962. 

We have examined the record and find no error preju- 
dicial to the defendant. The judgment and sentence of 
the trial court in all respects are correct and are affirmed. 

AFFIRMED. 


Fiurppo PATTAVINA, APPELLEE, Vv. JULIO PIGNOTTI, 
APPELLANT, IMPLEADED WITH WILMER D. BASS, APPELLEE. 
JuLiIo PIGNOTTI, APPELLANT, V. FILIPPO PATTAVINA, 


APPELLEE. 
128 N. W. 2d 817 


Filed May 29, 1964. No. 35652. 


1. Usury. To constitute usury it is essential that an excess of 

the maximum legal rate of interest be exacted. 

When the sum named in a promissory note, which was 
given for a loan of money, exceeds the sum actually loaned by 
the lender to the borrower, and if such excess when added to 

. the interest charged aggregates more than the rate lawfully 
allowed for the period of the loan, the note is usurious. If 
such aggregate be equal to or less than the maximum legal rate 
permitted to be charged, the note is not tainted with usury. 

A loan of money by a nonlicensee under the provisions 
of the Installment Loan Act, sections 45-114 to. 45-155, R. R. S. 
1948, which does, not exact interest and charges in excess of 9 
percent per annum, is not within the inhibitory provisions of 

* guch act. , 


218 NEBRASKA REPORTS [Vou. 177 


Pattavina v. Pignotti 


Appeal from the district court for Douglas County: 
Rosert L. Smith, Judge. Affirmed. 


Larry E. Welch and Joseph H. McGroarty, for ap- 
pellant. 


Samuel P. Caniglia, Ross F. Caniglia, and Robert C. 
Fisk, for appellee Pattavina. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

The present appeal involves two cases that were con- 
solidated for trial in the district court. The first case 
was a suit to foreclose certain notes and real estate mort- 
gages executed in favor of Filippo Pattavina by Julio 
and Vincenza Pignotti, husband and wife. The answer 
pleaded usury as a defense. The second case was a 
suit by Julio Pignotti against Filippo Pattavina alleging 
that the notes and mortgages were usurious and pray- 
ing for a reformation thereof to show the true amount 
of money loaned and the elimination of the interest pro- 
visions contained therein. The trial court found that 
the notes were not usurious, directed the foreclosure 
of the mortgages, and denied relief to Pignotti in his suit 
for the reformation of the notes and mortgages. Julio 
Pignotti appeals from the judgments entered in each of 
the foregoing cases. 

The evidence shows that on June 10, 1952, Julio and 
Vincenza Pignotti executed and delivered a note and 
real estate mortgage to Pattavina in the amount of 
$3,800 with interest at 514 percent per annum, payable 
$40 a month. They received $3,719.25, the same being 
$3,800, less $80.75 for abstracting, abstract of title ex- 
amination, and recording expense. There is some evi- 
dence that Pattavina deducted $380 and retained it as 
expenses. This evidence does not establish the fact, 
but in any event it would not establish usury if proved. 

On May 19, 1958, the balance due on the foregoing 
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note and mortgage was $1,923.71. On that date the 
Pignottis negotiated an additional loan of $1,500 and 
executed and delivered a new note to Pattavina in the 
amount of $3,423.71 with interest at 6 percent per an- 
num, payable $50 per month. A real estate mortgage in 
the amount of $1,500 was executed and delivered to 
secure the additional loan. Pattavina incurred expenses 
in the amount of $23.75. He paid Pignotti the sum of 
$1,350 as consideration for the note. 

On November 15, 1958, the balance due on the note 
was $3,224.11. Pignotti negotiated an additional loan 
of $800 and made a new note for $4,024.11 with interest 
at 6 percent per annum, payable $55 per month. A mort- 
gage of $800 was given to secure the additional loan. 
Pattavina incurred expenses in the amount of $3.50. 
He paid Pignotti $720 as consideration for the note. 

It was stipulated that the amounts deducted on the 
last two loans in the amounts of $150 and $80, re- 
spectively, were explained by Pattavina as being for 
expenses. The expenses shown amounted to $27.25. 
In other words, Pattavina received $126.25 and $76.50 
in advance on the last two loans. 

There is nothing to indicate that the charges deducted 
in excess of actual expenses, together with the interest 
rate provided, would exceed 9 percent per annum for 
the period of the loan. To constitute usury it is necessary 
that some amount in excess of the legal maximum be 
exacted in consideration for the loan. 55 Am. Jur., 
Usury, § 59, p. 367; Western Securities Co. v. Naugh- 
ton, 124 Neb. 702, 248 N. W. 56. In the latter case it 
is said: ‘The figures of the appellant, as showing usury 
during the first year, are erroneous in that the entire 
commission for a five-year loan was added as interest 
for one year, when it should be spread over the entire 
term. Upton v. O’Donahue, 32 Neb. 565; Detweiler v. 
Forman, 120 Neb. 780. ‘To constitute usury, it is of 
course essential that an excess of the legal maximum 
be exacted in consideration of the loan.’ 27 R. C. L. 223, 
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sec. 24. See McGovern v. Union Mutual Life Ins. Co., 
109 Ill. 151. To constitute usury, brokerage charge and 
interest for term of loan must exceed legal maximum.” 

Pignotti contends that the loans here involved violate 
the provisions of sections 45-114 to 45-155, R. R. S. 
1943, in respects other than the alleged excessive rate 
of interest. This raises an issue as to whether or not 
the notes and mortgages in the instant case are sub- 
ject to the provisions of sections 45-114 to 45-155, R. R. S. 
1943. The lender in the intant case was not a licensee 
and the loans made did not exact interest in excess of 
9 percent per annum for the period of the loan. 

It was the intention of the Legislature in enacting 
the Installment Loan Act to provide for the exacting 
of interest in excess of 9 percent per annum as limited 
by the general interest statute, section 45-105, R. R. S. 
1943. It was provided by section 45-116, R. R. S. 1943, 
that any person after procuring a license may engage or 
continue in the business of making loans of money, and 
charge, contract for, and receive the maximum interest 
and charges provided by the act. The act then pro- 
vided numerous regulations with which licensees must 
comply or suffer the penalties provided by the act. 
This court has held that the inhibitory provisions of the 
act apply to nonlicensees, meaning that nonlicensees 
could not make installment loans in excess of 9 percent 
per annum without complying with the act. This 
does not subject a nonlicensee to the regulations imposed 
upon licensed lenders under the act. 

A nonlicensee is not required to comply with the pro- 
visions of the act regulating licensed lenders, such as 
maintaining a prescribed place of business, or comply- 
ing with the rules and regulations cf the Department 
of Banking, or other provisions purely regulatory of 
licensed lenders. It was not the intention of the Legis- 
lature to impose regulations on nonlicensees making 
loans at a rate of interest that does not exceed 9 percent 
per annum. ‘It was never intended, as we view it, to 
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include within the act persons who were not required 
to obtain a license, who made loans in the traditional 
manner at 9 percent per annum or less, such as amortized 
real estate loans, bank-term loans, interfamily loans, 
and others, simply because they were payable in install- 
ments. The general purpose of the act was to provide 
a means for charging interest in excess of 9 percent 
per annum, to regulate licensees engaging in the lend- 
ing business under the act, and to provide penalties for 
violations of the act. A nonlicensee, by the holding 
of this court, who made an installment loan in excess of 
9 percent per annum, is subjected tc the penalties of 
the act, but not to the regulations imposed on a licensed 
business. To hold otherwise would place numerous 
types of amortized and installment loans in jeopardy, 
although made at interest rates at less than 9 percent 
per annum. This is not an evil contemplated to be cor- 
rected; in fact, it is no evil at all. The problem being 
dealt with is the permitting of rates of interest in excess 
of 9 percent per annum, in specified cases, ostensibly 
where the risk is great and the expense prohibitive. We 
can come to no other conclusion than that the act was 
never intended to include the traditional form of making 
loans by nonlicensees at a rate of interest not exceeding 
9 percent per annum. 

Pattavina, the lender in the instant case, is not a li- 
censee and the notes and mortgages received by him 
exact interest at a rate of less than 9 percent per annum 
for the period of the loan. We hold that he is not sub- 
ject to the regulatory provisions of the Installment Loan 
Act. Since the trial court arrived at the same conclu- 
sion, although on different grounds, its judgment is cor- 
rect in result and is affirmed. 

AFFIRMED. 
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M. C. KippER, APPELLANT, v. ARNOLD WRIGHT, APPELLEE. 
128 N. W. 2d 683 


Filed May 29, 1964. No. 35669. 


1. Trial: Judgments. A motion for summary judgment is properly 
sustained where there is no genuine issue as to any material 
fact and the moving party is entitled to judgment as a matter 
of law. 

2. Public Lands. Section 72-240.06, R. R. S. 1948, provides the 
procedure for the appraisement of improvements on school 
land when a lease has been terminated by expiration or for- 
feiture. The procedure prescribed therein is an exclusive remedy 
that is binding upon all lessees of school lands. 

Under section 72-241, R. R. S. 1943, an assignment of 

a school land lease is not valid until it has been recorded in 

the office of the Board of Educational Lands and Funds. 

An assignment of a school land lease made pursuant 

to a property settlement in a divorce action is not effective as 

against the State of Nebraska and subsequent lessees if the 
assignment is not recorded in the office of the Board of Educa- 
tional Lands and Funds. 

An assignee of a school land lease who is in possession 

of the land is not a “former lessee” within the meaning of 

section 72-240.06, R. R. S. 1948, and entitled to the notice re- 
quired by that section if the assignment has not been recorded 
in the office of the Board of Educational Lands and Funds. 


Appeal from the district court for Cherry County: 
ALBERT W. CRITES, Judge. Affirmed. 


Dean L. Donoho, for appellant. 
Robert V. Hoagland, for appellee. 


Heard before WuiITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BosLaAuGu, J. 

The plaintiff, M. C. Kidder, brought this action against 
Arnold Wright, the defendant, to recover the value of 
improvements constructed upon Section 36, Township 
29 North, Range 34 West of the 6th P. M., in Cherry 
County, Nebraska. The land in question is school land 
owned by the State of Nebraska and is under the con- 
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trol and management of the Board of Educational Lands 
and Funds. 

The petition alleged that Pearl L. Kidder, the former 
wife of the plaintiff, acquired a lease to the land in 
1948; that improvements were made on the land; that 
the lease was awarded to the plaintiff in a property 
settlement incident to a divorce action and that the 
plaintiff went into possession; that the lease awarded 
to the plaintiff was canceled in 1958 and a new lease 
was made to the defendant; that on May 26, 1958, the 
State of Nebraska and the defendant recovered judgment 
against the plaintiff in an action in forcible entry and 
detainer; that the defendant then went into possession 
of the land and removed and destroyed some of the im- 
provements; and that the improvements on the land had 
a value of $6,000. 

The answer alleged that the county court of Cherry 
County, Nebraska, had on March 28, 1958, appointed ap- 
praisers to appraise the improvements upon the land; 
that the improvements were appraised at $615; that the 
defendant paid $615 into the county court of Cherry 
County, Nebraska; and that there had been no appeal 
from the report of the appraisers. The answer con- 
tained other allegations but they are not important to the 
disposition of this appeal. 

The reply was a general denial. 

A pretrial conference was held and the parties stipu- 
lated the facts which were alleged in the pleadings which 
have been summarized. The defendant then filed a 
motion for summary judgment which was sustained. 
The plaintiff’s motion for new trial was overruled and he 
has appealed. The plaintiff assigns as error the sus- 
taining of the defendant’s motion for summary judgment. 

The controlling question in this case is whether the ap- 
praisal of the improvements made pursuant to section 
72-240.06, R. R. S. 1943, was binding upon the plain- 
tiff. The plaintiff’s theory of the case is that an appraisal 
under section 72-240.06, R. R. S. 1943, is not an exclu- 
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sive remedy, and that the appraisal which was made 
is not binding on him because he had no notice of the 
proceeding. 

Subsection (1) of section 72-240.06, R. R. S. 1943, pro- 
vides as follows: “All authorized improvements on 
school land leases shall become the property of new 
lessees in all instances, and payment shall be made to 
the old lessees as herein provided. If the lease is to be 
made to a person other than the former lessee, irrespec- 
tive of whether the previous lease expired or was for- 
feited under the provisions of section 72-235, the Board 
of Educational Lands and Funds shall notify the former 
lessee and the new lessee by either registered or certi- 
fied mail, when the lease is executed. If the parties are 
unable to agree as to the value of all the improvements 
on the land, such improvements shall be appraised by a 
board of three appraisers to be chosen as follows: One 
by the former lessee, one by the new lessee, and one to 
be agreed upon by the two appraisers so chosen. If 
either party shall fail or refuse to appoint an appraiser 
within ten days after the acceptance of a bid by the 
Board of Educational Lands and Funds, upon application 
by the other lessee to the county judge of the county 
wherein the land is located, the county judge shall ap- 
point an appraiser for the party failing or refusing to 
appoint an appraiser. The appraisers shall each be al- 
lowed for his services in making the appraisement the 
sum of five dollars. Improvements to be included in 
such appraisement shall be all buildings, fencing, wells, 
windmills, pumps, tanks, irrigation improvements, dams, 
drainage ditches, conservation terraces, trees, plowing 
for future crops, and alfalfa or other crops growing ther- 
in (thereon). The appraisement herein provided for 
shall be made within thirty days after the execution of 
the new lease, and the appraisement shall be filed within 
five days with the county judge of the county in which 
the land is situated. The county judge shall forthwith 
after the filing of the appraisement notify by either 
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registered or certified mail both the successful bidder 
and the former lessee of the action taken by the apprais- 
ers. The new lessee shall pay all costs of the appraise- 
ment.” 

Subsection (2) of section 72-240.06, R. R. S. 1943, pro- 
vides for an appeal to the district court by any party 
who is dissatisfied with the appraisement. 

Section 72-240.06, R. R. S. 1943, provides the proce- 
dure for the appraisement of improvements on school 
land when a lease has been terminated by expiration or 
forfeiture. State ex rel. O’Brien v. Board of Commis- 
sioners, 116 Neb. 261, 216 N. W. 818. See, also, Jessen 
v. Blackard, 160 Neb. 557, 71 N. W. 2d 100. It is the 
remedy which the Legislature has provided where a new 
lease is to be made to a person other than the former 
lessee, and the parties are unable to agree as to the value 
of the improvements. The statute enters into and be- 
comes a part of the contract between the state and each 
lessee. State v. Platte Valley Public Power & Irv. 
Dist., 147 Neb. 289, 23 N. W. 2d 300, 166 A. L. R. 1196. 
We think that the procedure prescribed in section 72- 
240.06, R. R. S. 1943, is an exclusive remedy that is 
binding upon all lessees of school lands. 

The plaintiff relies upon Mara v. Norman, 162 Neb. 
845, 77 N. W. 2d 569. In the Mara case, this court held 
that under the circumstances in that case a former 
lessee of school land might have a common law action 
against subsequent lessees for conversion of improve- 
ments. The Mara case was decided after section 72- 
240.06, R. R. S. 1943, as it then existed, had been de- 
clared unconstitutional in Watkins v. Dodson, 159 Neb. 
745, 68 N. W. 2d 508. At that time, as stated in Jessen 
v. Blackard, supra, there was no statutory definition of 
improvements on school lands, no provisions for their 
appraisement, no requirement that a new lessee should 
take or pay for the improvements, and no requirement 
that the old lessee surrender his improvements to the 
new lessee. Section 72-240.06, R. R. S. 1943, as appli- 
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cable in this case, was enacted in 1957. Laws 1957, c. 
303, § 1, p. 1107. The Mara case involved a situation 
where there was no statutory remedy and it is not ap- 
plicable to the facts in this case. 

The remaining question is whether the appraisement 
of the improvements was binding upon the plaintiff even 
though he was not a party to the appraisal proceeding 
and had no notice of it. Due process of law requires that 
the owner of the property be given notice of the appraisal 
proceedings so that he will have an opportunity to pro- 
tect his rights. Watkins v. Dodson, supra. 

Section 72-240.06, R. R. S. 1943, as enacted in 1957, 
requires the Board of Educational Lands and Funds to 
notify the former lessee when a new lease is to be made 
to another person. It further requires the county judge 
to notify both parties of the action taken by the ap- 
praisers after the appraisement has been filed with him. 

The parties stipulated that the plaintiff was in posses- 
sion of the land for several years prior to the date that 
the defendant went into possession and that the plaintiff 
was not a party to the appraisal proceeding and had 
no notice of it. They further stipulated that Pearl L. 
Kidder, the plaintiff’s former wife, had notice of the 
proceeding and disclaimed any interest in the improve- 
ments. Thus, the question is whether notice to Pearl 
L. Kidder was sufficient compliance with the statute 
under the facts and circumstances in this case. 

The statute requires that notice be given to “the 
former lessee.” Section 72-241, R. R. S. 1943, provides 
that an assignment of a school land lease shall not be 
valid until recorded in the office of the Board of Edu- 
cational Lands and Funds. The petition alleged that the 
assignment of the lease to Pearl L. Kidder on May 
24, 1948, was duly approved by the board. The parties 
stipulated that the lease of Pearl L. Kidder was can- 
celed on January 27, 1958. 

A report of a pretrial conference in State of Nebraska, 
Arnold Wright, plaintiffs, v. Milton C. Kidder, defendant, 
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which was the forcible entry and detainer action re- 
ferred to in the petition in this action, was received in 
evidence. The report shows that the parties in that 
action stipulated that no assignment of the lease from 
Pearl L. Kidder to the plaintiff had been approved by 
the Board of Educational Lands and Funds. 

The judgment against Milton C. Kidder, who is the 
plaintiff in this case, in the forcible entry and detainer 
action was affirmed by this court in State v. Kidder, 173 
Neb. 130, 112 N. W. 2d 759. In that case we held that the 
decree in the divorce action was not binding upon the 
State and that Milton C. Kidder could not have ob- 
tained the approval of the Board of Educational Lands 
and Funds to the assignment of the lease from Pearl 
L. Kidder because the assignment was in violation of 
section 72-232, R. R. S. 1943, which prohibits the leasing 
of more than 640 acres of school land to one person unless 
he owns or operates the land on two sides of the school 
land to be leased. In that case we said: “The State was 
not a party to the divorce action, and is not bound by the 
judgment rendered therein. The decree in the divorce 
action, including the property settlement, while binding 
on the parties to the action, was in no manner binding 
on the State or the Board of Educational Lands and 
Funds. The Board of Educational Lands and Funds was 
not prevented from carrying out the statutory provisions 
relative to school lands, leaving the parties to the divorce 
action such rights and remedies as they may have be- 
tween themselves. Whatever rights or remedies the 
parties have in the divorce action, if any, cannot defeat 
the statutory powers of the Board of Educational Lands 
and Funds in the leasing of schoo] lands.” 

The decision in State v. Kidder, supra, is controlling 
in this case. Pearl L. Kidder was the lessee of the land 
so far as the State of Nebraska and the defendant in this 
action are concerned. The possession of the plaintiff 
did not give him any rights in contravention of the stat- 
ute and he was not “the former lessee” within the mean- 
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ing of section 72-240.06, R. R. S. 1943. 

A motion for summary judgment is properly sus- 
tained where there is no genuine issue as to any material 
fact and the moving party is entitled to judgment as a 
matter of law. Arla Cattle Co. v. Knight, 174 Neb. 360, 
118 N. W.2d 1. The record in this case shows that there 
was no fenuine issue as to any material fact and that the 
defendant was entitled to judgment as a matter of law. 

The defendant’s motion for summary judgment was 
properly sustained. The judgment of the district court 
is correct and it is affirmed. 

AFFIRMED, 


KBR Rurat Pusiic Power DISTRICT, APPELLEE, Vv. M. C. 


KIDDER, APPELLANT. 
128 N. W. 2d 687 


Filed May 29, 1964. No. 35670. 


1. Appeal and Error: Setoff and Counterclaim. In an appeal from 
the county court the district court is without jurisdiction to try 
a counterclaim for an amount in excess of the jurisdiction of the 
county court. 

2. Appeal and Error. In an appeal to the Supreme Court from 
the district court, on a judgment on an appeal from the county 
court, the appellate jurisdiction of the Supreme Court is limited 
to the issues presented to the county court and the appellate 
jurisdiction of the district court. 

3. Courts: Actions. Jurisdiction of the subject matter of an action 
eannot be conferred on a tribuna! not empowered to entertain 
jurisdiction by acquiescence or consent. 


Appeal from the district court for Cherry County: 
ALBERT W. CRrITES, Judge. Counterclaim dismissed. 


Dean L. Donoho, for appellant. 


Arthur A. Weber, Quigley & Quigley, and William S. 
Dill, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 
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.CARTER, J. 

This is an appeal from the sustaining of a motion for 
summary judgment on a counterclaim filed by the de- 
fendant in the district court. 

We shall refer to the KBR Rural Public Power District 
as the power district. We shall refer to the defendant 
as Kidder. 

On April 4, 1960, the power district filed an action 
against Kidder in the county court of Cherry County to 
recover for electric service in the sum of $578.71 with 
interest and costs. On May 2, 1960, Kidder filed his an- 
swer thereto in which he pleaded “not guilty.” On May 
24, 1960, after hearing, the county court entered judg- 
ment for the power district in the amount of $578.71 and 
costs amounting to $19.75. Kidder appealed to the 
district court. 

On June 27, 1960, the power district filed its petition 
on appeal in the district court for Cherry County. On 
July 19, 1961, Kidder filed an answer and counterclaim. 
By the counterclaim Kidder asserted for the first time in 
the litigation that the power district in 1955'constructed 
transmission lines across his lands without condemning 
an easement therefor to his damage in the amount of 
$3,000 for which he prayed judgment. On July 26, 1961, 
the power district filed its reply denying the allegations 
of the counterclaim and asserting that the construction 
of the transmission lines was in accordance with an 
agreement with Kidder and that he is estopped from as- 
serting damages therefor. On September 12, 1961, Kid- 
der filed a general denial to the power district’s answer 
to the counterclaim. 

On September 21, 1961, the power district filed a dis- 
missal of its action against Kidder, acknowledging the 
receipt of $608.18 as full satisfaction of its claim for 
electrical service. The dismissal was without prejudice 
to Kidder’s rights on his counterclaim. 

On March 21, 1962, trial to a jury was commenced. 
At the close of the evidence the trial court found that 
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reversible error had been committed during the course 
of the trial and declared a mistrial. On September 13, 
1963, the power district moved for a summary judgment. 
On the hearing of the motion for summary judgment 
the power district offered in evidence a transcript of the 
evidence taken at the mistrial in the district court in 
support of its motion for summary judgment. The 
trial court sustained the motion and this appeal resulted. 

In the instant case the issues in the county court con- 
sisted of the power district’s claim of $578.71 for elec- 
trical service furnished and a general denial filed there- 
to, and nothing more. In the district court Kidder filed 
a counterclaim for $3,000 on an issue completely foreign 
to the issues in the county court. It will be noted also 
that the counterclaim was for an amount in excess of 
the jurisdiction of the county court without any indica- 
tion that the amount in excess of the county court’s 
jurisdiction was waived. No objection to the variance 
in the issues in the district court from those in the 
county court was made. The jurisdiction of the district 
court in the instant case was appellate and not original. 
The issues on appeal are limited to those raised in the 
county court. On appeal from the district court to this 
court in such a case the issues are likewise limited to 
those raised in the county court. 

“When an appeal is taken from the county court to 
the district court the case is to be tried in the appellate 
court upon the issues that were presented in the court 
from which the appeal was taken.” In re Estate of 
Shierman, 129 Neb. 230, 261 N. W. 155. “A case must 
be tried in the district court upon appeal upon the issues 
tried in the lower court. This does not, mean that no 
issuable fact can be pleaded in a petition in the district 
court that was not alleged in the bill of particulars in 
the lower court. Ifthe identity of the cause of action is 
preserved in the petition it is sufficient.” Jacob North 
& Co. v. Angelo, on rehearing, 75 Neb. 381, 110 N. W. 570. 
See, also, Walter v. School Dist. No. 34, 133 Neb. 672, 
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276 N. W. 666; Elson v. Nelson, 132 Neb. 532, 272 N. W. 
591; Howard County v. Enevoldsen, 118 Neb. 222, 224 
N. W. 280. 

The counterclaim filed in the district court was not 
within the jurisdiction of the county court and was, con- 
sequently, beyond the jurisdiction of the district court 
in an appeal from the county court. This question was 
indirectly dealt with in Plano Mfg. Co. v. Nordstrom, 
63 Neb. 123, 88 N. W. 164, but the analogy is plain. The 
court said: “It is true that in the original bill of par- 
ticulars the damages arising out of the breach of this 
contract are alleged at only $49. It is true that in the 
amended petition in the district court the damages are 
alleged at $80 and interest. But the change is entirely 
within the power of amendment on appeal proceedings 
possessed by the district court. The action is upon the 
same contract. It merely claimed damages for both 
notes whose return is provided for in that contract, in- 
stead of for one of them. In Union P. R. Co. v. Ogilvy, 
18 Nebr., 638, it is held that the power of amendment in 
the appellate court is limited to the highest sum for 
which judgment could have been rendered below. The 
judgment in this case is quite within that rule, and by 
distinct implication that decision permits an amendment 
which does not depart from the original cause of action, 
and is within that limit.” See, also, Peoples Nat. Bank 
v. Geisthardt, 55 Neb. 232, 75 N. W. 582; Spargur v. 
Prentiss, 66 Neb. 222, 92 N. W. 300. 

The counterclaim filed in the district court is not 
only a complete variance with the issues tried in the 
county court, but it is also beyond the jurisdiction of the 
county court and, therefore, beyond the jurisdiction 
of the district court on appeal. See Johnson v. Wash- 
burn, 146 Neb. 335, 19 N. W. 2d 563, 167 A. L. R. 1238. 
While this court has on occasion said that a case will be 
disposed of on appeal here on the theory that the par- 
ties mutually tried it below, and that a variance cannot 
be asserted for the first time on appeal, that rule can 
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have no application where it appears that the district 
court did not have jurisdiction of the issue. Bankers 
Life Ins. Co. v. Robbins, 59 Neb. 170, 80 N. W. 484; 
Plunkett v. Parsons, 143 Neb. 535, 10 N. W. 2d 469; 
Gomez v. State ex rel. Larez, 157 Neb. 738, 61 N. W. 2d 
345. Even though the district court is a court of general 
jurisdiction and, as such, its powers are liberally con- 
strued in favor of vesting jurisdiction, its jurisdiction 
on appeal is a limited one. 

Even though no objection to jurisdiction was made 
in the trial court or on this appeal, jurisdiction on appeal 
cannot be conferred by acquiescence or consent where 
a lack of jurisdiction is clearly disclosed. We necessarily 
conclude that the district court lacked the jurisdiction 
to hear and decide the issues raised by the counterclaim 
in the appeal proceeding and this court likewise is 
without jurisdiction. We dismiss the counterclaim for 
want of jurisdiction. 

COUNTERCLAIM DISMISSED. 


In rE DonaLtp M. ACKERMAN. 
DonaLp M. ACKERMAN, APPELLANT, V. CIVIL SERVICE 
CoMMISSION OF THE CITY OF FREMONT, APPELLEE. 
128 N. W. 2d 588 


Filed May 29, 1964. No. 35674. 


1. Municipal Corporations. The Civil Service Act, Chapter 19, 
article 18, R. R. S. 1948, regulates the hiring and discharge of 
certain employees of the fire and police departments in the 
cities where it is applicable. It prohibits the discharge of 
employees for political or religious reasons but provides that 
employees may be discharged for cause. 

The tenure of an employee under the Civil Service 
Act is only during good behavior, and an employee may be 
discharged for any of the reasons which are listed in section 

“* 19-1807, R. R. S. 1943. These reasons constitute cause for 
discharge. 

The Civil Service Act vests a wide discretion in the 
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civil service commission but does not vest a similar discretion 
in the district court. , 

4. Municipal Corporations: Appeal and Error. Under section 19- 
1808, R. R. S. 1943, of the Civil Service Act, the purpose of an 
appeal to the district court from an order of the civil service 
commission is to permit the employee to obtain a determination 
only as to whether the order of the commission was made in 
good faith for cause. If the evidence in the district court is 
sufficient to show that the order of the commission was made 
in good faith for cause, then the order of the commission must 
be affirmed. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


Kerrigan, Line & Martin, for appellant. 


Spear, Lamme & Simmons and Max A. Powell, for 
appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BOSLAUGH, J. 


This is a proceeding under the Civil Service Act, 
Chapter 19, article 18, R. R. S. 1943. On July 1, 1963, 
the appellant, Donald M. Ackerman, was discharged from 
his employment with the police department of the city 
of Fremont, Nebraska. The appellant then filed a writ- 
ten demand for an investigation with the civil service 
commission. 

The commission found that the appellant had en 
discharged in good faith for cause and not for political 
or religious reasons and affirmed the discharge of the 
appellant. The appellant then appealed to the district 
court for Dodge County, Nebraska. The district court 
found that the judgment of the civil service commission 
was made in good faith for cause and affirmed the judg- 
ment of the commission. The appellant’s motion for 
new trial was overruled and he has appealed to this 
court. 


The appellant’s assignment of error relates to the 
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sufficiency of the evidence to support the finding that 
he was discharged for cause. 

The Civil Service Act regulates the hiring and dis- 
charge of certain employees of the fire and police de- 
partments in the cities where it is applicable. It pro- 
hibits the discharge of employees for political or re- 
ligious reasons but provides that employees may be 
discharged for cause. Dloughy v. City of Fremont, 175 
Neb. 115, 120 N. W. 2d 590. 

The tenure of an employee under the Civil Service 
Act is only during good behavior, and an employee 
may be discharged for any of the reasons which are 
listed in section 19-1807, R. R. S. 1943. These reasons 
constitute cause for discharge. 

Section 19-1808, R. R. S. 1943, provides that an em- 
ployee who has been discharged may file with the civil 
service commission a written demand for an investiga- 
tion. The commission then conducts an investigation to 
determine whether the discharge was made for political 
or religious reasons or in good faith for cause. If the 
commission finds that “in its estimation the evidence 
is conclusive,” the commission may affirm the discharge 
or modify the order and direct a suspension or demotion. 

Section 19-1808, R. R. S. 1943, further provides that an 
employee may appeal from the order of the commission 
to the district court. The appeal is to be heard and de- 
termined in a summary manner. The review in the 
district court is limited to a determination of whether the 
order of the commission was made in good faith for 
cause. 

The act vests a wide discretion in the civil service 
commission but does not vest a similar discretion in the 
district court. The statute does not contemplate that the 
appeal to the district court shall be a trial de novo 
similar to the review on appeal of an action in equity. 
The purpose of the appeal to the district court is to 
permit the employee to obtain a determination only as 
to whether the order of the commission was made in good 
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faith for cause. If the evidence in the district court is 
sufficient to show that the order of the commission was 
made in good faith for cause, then the order of the com- 
mission must be affirmed. 

In this case the only evidence which was introduced 
in the district court was the record of the testimony and 
exhibits which were received at the hearing before the 
civil service commission. Thus, the inquiry here is 
limited to whether this evidence was sufficient to sus- 
tain a finding of cause for discharge. 

The written accusation which was served upon the 
appellant charged him with incompetency, dereliction 
of duty, and dishonest conduct. These charges are rea- 
sons for discharge listed in section 19-1807, R. R. S. 1943, 
and constitute cause for discharge if proved. 

The evidence relating to the charge of incompetency 
consisted largely of testimony that the appellant on 
several occasions had failed to properly complete re- 
ports of investigations and statements which he had 
taken. Several of the reports and statements appear 
as exhibits in the record. The incidents involved were 
minor in nature and it did not appear that any com- 
plaint had been made to the appellant by his superior 
officers in the department. 

The evidence relating to the charge of dereliction of 
duty consisted largely of testimony that police cars 
had been seen parked near a place of business operated 
by the appellant and that on one occasion he received 
a call over the police radio while he was at this place of 
business. 

The evidence relating to the charges of incompetency 
and dereliction of duty was incomplete and fragmen- 
tary in nature. Without discussing this evidence in 
greater detail it is doubtful whether this evidence, if 
considered alone, would be sufficient to establish cause 
for discharge. 

The evidence relating to the charge of dishonest con- 
duct consisted of testimony that the appellant had made 
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two alterations upon an initiative petition which had 
been circulated in the city of Fremont, Nebraska. 

_ Section 18-102, R. R. S. 1943, provides that initiative 
petitions shall be signed by the voters of the city and 
shall state after each signature the residence with street 
and number, or number of the lot or tract of land, where 
the petitioners reside. Section 18-125, R. R. S. 1943, pro- 
vides ‘that willful destruction of a petition or any part 
thereof is punishable by fine and imprisonment. _. 

There was evidence before the commission that in 1962, 
petitions were circulated in the city of Fremont, Ne- 
braska, to propose an ordinance repealing two ordinances 
which established the office of city administrator. Ex- 
hibit 15 is a petition on which the signatures of Robert 
A. Abel and Billy Howe appear. There was evidence 
that Abel lived at 2022 East Eighth and that Howe lived 
at 1645 Broad. The address written on the petition 
opposite the signature of Abel appears to be 2922 E 8th. 
The address written on the petition opposite the signa- 
ture of Howe appears to be 7645 Broad. 

Kenneth Heinsohn, a former employee of the police 
department, testified that he was with the appellant 
in Jensen’s Cafe in Fremont, Nebraska, when, at the 
appellant’s request, a waitress brought a petition to the 
booth in which they were sitting. Heinsohn then testi- 
fied: “Q- What occurred then, Mr. Heinsohn? A- He 
looked at it and he took a pen out of his pocket and made 
a mark, I don’t recall if it was on the same piece of 
paper or a different one. He mentioned it was the same 
color of ink and he mentioned ‘T will show you how to 
do this’. Q- He made a mark on the petition or another 
piece of paper? A-JI don’t remember. He did mention 
it was the same color of ink and said ‘I will show you how 
to do this’, or ‘I will show you how to take care of this’, 
and started making a change on the address. I don’t 
know how many. Q- Did you see the pen in his: hand? 
A- Oh, yes. Q- And you could see the petition? A- 
Yes. Q- And-could you see a change or changes being 
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made? A- Yes, sir. Q- Do you recall ‘what changes’ 
were made? A-No, I don’t. It is too far back. Q- Re- 
freshing your recollection, Mr. Heinsohn; I will ask you 
— A- Are you speaking of the changes? Q- Yes. A- 
There was one a zero, I believe, and he changed that to 
a 9, and there was one, I believe a 1 to a 7.” 

Heinsohn also testified that he did not remember the 
date, but that it took place somewhere around the 
middle. ‘of October 1961; that he did not see the names 
on the petition; and that he was unable to identify ex- 
hibit No. 15 as the petition on which the addresses had 
beeri changed. Apparently, Heinsohn was. mistaken 
about the date since exhibit No. 15 appears to have been 
circulated in 1962. However, these were matters. which 
relate to credibility and were determined by the civil 
service commission. 

The evidence before the commission was sufficient, 
if believed, to establish that the appellant had made 
two alterations upon an initiative petition and thus 
prove dishonest conduct as a cause for discharge. The 
record sustains the finding of the district court that the 
order of the commission was made in good faith for 
cause. 

The appellant produced evidence that he had been 
employed in the police department since 1947, that he 
had received three commendations in 1959, and that in 
1960 he had been made a detective to carry on plain- 
clothes investigations. These were matters which were 
proper for the consideration of the commission. It was 
within’ the discretion of the commission to decide that 
the’ordér of discharge should be affirmed without modi- 
fication. :. The commission acted within its discretion 
and’ there i is evidence ‘to support its findings. ae 

‘The judgment of the district court is correct and it is 
affirmed. 

~ AFFIRMED.” 


238 NEBRASKA REPORTS [Vou. 177 
State v. Fox 


STATE OF NEBRASKA, APPELLEE, v. TOMMY Fox, APPELLANT. 
128 N. W. 2d 576 


Filed May 29, 1964. No. 35679. 


1. Intoxicating Liquors. By statute it is unlawful for any person 
to operate or be in the actual physical control of any motor 
vehicle while under the influence of intoxicating liquor, and 
punishment is provided for a second offense. 

By statute certain tests are provided which may be 

made to determine the alcoholic content present in the body 

fluid of a person charged with driving a motor vehicle while 
under the influence of intoxicating liquor. 

By statute, such tests to be considered valid shall be 

performed according to methods approved by the Department 

of Health and by an individual possessing a valid permit issued 
by such department for such purpose. 

A statute providing that a presumption of intoxica- 

tion arises under a determination that the amount of alcohol 

in the subject’s body fluid at the time in question is 0.15 percent 
or more by weight, as shown by chemical analysis, is in deroga- 
tion of the common law and subject to strict construction. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed. 


John P. Jensen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


MEssmorE, J. 

The defendant was charged in the county court of 
Buffalo County with unlawfully operating a motor ve- 
hicle while under the influence of alcoholic liquor, sec- 
ond offense, in violation of a statute relating to the 
operation of motor vehicles. Trial was had to a jury. 
The jury rendered a verdict of guilty. The defendant 
was fined $300, and in addition was sentenced to the 
Buffalo County jail for a period of 30 days. The case 
was tried to a jury in the district court. The jury 
found the defendant guilty as charged. The defendant 
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was sentenced to 30 days in the Buffalo County jail, or- 
dered to pay a fine of $300, and his driver’s license was 
suspended for a period of 1 year, the suspension to com- 
mence upon the defendant’s release from the jail or pay- 
ment of the fine, whichever was the later. The defend- 
ant filed a motion for new trial which was overruled, 
and defendant appealed to this court. 

The record discloses that Vern Scharff, a trooper con- 
nected with the Nebraska Safety Patrol, was on duty 
on May 25, 1963; that his attention was first attracted 
to the defendant when this witness was following a 
white 1963 Chevrolet from California which was about 
100 yards ahead of him going east. He saw a blue 
Nash, which was traveling west, coming from the wrong 
lane of traffic back to the right lane. He testified that 
the right wheels of the white Chevrolet went off onto 
the shoulder of the road, and the blue Nash was in the 
eastbound lane of traffic. He turned around and fol- 
lowed the blue Nash. He stopped the defendant at 
Twenty-fifth and L Streets, near Fee’s O. K. Tire Serv- 
ice in Kearney. After he stopped the defendant he 
asked him for his driver’s license which was produced. 
The defendant was unsteady on his feet when he got 
out of his car. He was asked if he could walk toe-to- 
heel, and he was unable to do so. This witness smelled 
liquor on the defendant’s breath. He arrested the de- 
fendant for driving while under the influence of alcohol. 
The defendant said he had not had anything to drink. 
He was taken to the police station where the normal 
tests of finger-to-nose and walking the line were run, 
both of which he failed to perform. The defendant’s 
speech was a little bit slurred, and his eyes were blood- 
shot. The implied consent law was explained to him. 
He was asked for either a blood or urine specimen to 
be tested for alcoholic content. He consented to a blood 
test to be taken by a doctor of his own choice, Dr. 
Smith. He was taken to the clinic where Dr. Smith had 
his office. The blood specimen was drawn, and it was 
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sealed. in the presence of this witness. It was turned 
over to this witness, and he took it to Axtell and gave 
it to trooper Westrope at 1:25 p.m. The blood specimen 
was put in a small glass tube which this witness was 
told was sterile. A small piece of paper was taped on 
the tube with scotch tape and contained the name of the 
defendant, the arresting officer’s name, and the time 
the blood test was taken. This witness further testified 
that the doctor injected the blood from the needle di- 
rectly through the cork of the test tube. 

- On cross-examination this witness testified that Dr. 
Smith took the test in his presence; that he saw the 
doctor put an antiseptic on the defendant’s right arm; 
and that he told the doctor to use a nonalcoholic anti- 
septic because the blood was being used for an alcoholic- 
content test. The doctor said the antiseptic was a non- 
alcoholic antiseptic. The doctor wiped the antiseptic 
on the defendant’s arm. This witness asked the doctor 
if there was an anticoagulant in the tube and the doc- 
tor said there was. He was not sure if the doctor gave 
that answer, but his technician did. . 

Dr. H. V. Smith testified that on May 25, 1963, the 
defendant was in his office, having teen brought in by 
a patrolman to obtain a sample of blood for alcoholic- 
content determination. The doctor withdrew a sample 
of blood. To do this, the doctor explained, there was 
a disposable syringe and needle which were sterile. 
Such a syringe and needle were obtained and a tourni- 
quet was placed on the defendant’s right arm. The 
needle was inserted into a vein, and the blood was with- 
drawn. The needle was then placed through the cap 
of the tube. that contained some anticoagulant. The 
doctor said he used no antiseptic. .He further testified 
that the tube was never unsealed; that these tubes were 
sterile; that the blood was put into it through -a sealed 
rubber’ cork; that the injection of the needle into the 
tube would in no way affect the seal of the container; 
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that he withdrew the blood from just one arm; and. met 
he only inserted the needle once. 

Merrill Westrope testified that he was a trooper con- 
nected with the Nebraska Safety Patrol; that on May 
25, 1963, he met trooper Scharff in Axtell about 1:25 
p.m., and received a glass tube from him which con- 
tained red liquid which he assumed was blood; and that 
the tube was sealed and a label was on the tube con- 
taining the names of the defendant and the arresting 
officer, the time the specimen was taken, and the county 
where it was taken. He examined the specimen to see 
if it would leak, put it in his shirt pocket, and then 
arranged by radio to meet Dr. Bunoan at 2 p.m., at the 
doctor’s laboratory in the Holdrege Hospital. He gave 
the specimen to the doctor, and the doctor proceeded to 
set up his apparatus to run the test. 

Dr. P. Bernardo Bunoan testified that he was graduated 
from the Guadalajara University of Mexico and had 
studied in the United States; that he majored in bacteri- 
ology and chemistry; that for the past 25 years he had 
worked in the field relating to the effects of various 
chemicals or substances on the body and body fluids; 
that he moved to Holdrege in December 1959; that he 
was qualified by the Nebraska Department of Health to 
conduct chemical tests for blood alcohol content and had 
obtained a certificate to conduct chemical examinations 
in Nebraska; that he knew the methods approved by 
the Nebraska Department of Health for determining the 
alcoholic content of blood; that the number one method 
is the distillation method and the number two method 
is the calorimetric method; that he uses both methods and 
his laboratory is the only laboratory in the State of 
Nebraska using both methods; and that he was qualified 
by the Nebraska Department .of Health to use both 
methods. He further testified that on May 25, 1963, 
trooper Westrope called him and he met the trooper at 
the Holdrege Hospital at 2 p.m.;:that Westrope delivered 
a specimen of blood in a test tube which was:‘sealed and 
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had a label fastened on it with scotch tape; and that after 
he received the specimen, he looked at it to see whether 
it was coagulated, or if it had jelled. He further testified 
that if it was coagulated he would have to process it to 
liquify it; that this blood specimen was not coagulated; 
and that he used both methods to doublecheck his find- 
ings. The doctor’s findings were that under the number 
one test there was a .36 percent alcoholic content, and 
the number two method determined the same quantity 
of alcoholic content. Both tests showed a .36 percent 
of alcohol by volume. The doctor further testified that 
a .15 percent alcoholic content would be conclusive evi- 
dence that a person was under the influence of alcohol. 

On cross-examination the doctor was asked if there 
was an anticoagulant in the blood sample that had the 
defendant’s name on it. He said he presumed there was 
because the blood was liquified; and that there are only 
two anticoagulants recognized for blood alcohol deter- 
mination, number one is sodium fluoride with an oxy- 
late, which test can be done at any time within 1 month, 
and number two is a combination of soduim citrate and 
calcium oxylate, which test should be done within 24 
hours. 

The record shows that a demand was made upon the 
county attorney for a copy of this doctor’s report, but 
it had never been received. Objection was made to the 
answers of the doctor to questions for that reason. The 
objection was overruled. 

Dr. Bunoan further testified, on cross-examination, 
that the wrong type of anticoagulant can contaminate the 
blood and make the blood alcohol test no good. The 
doctor was asked the following questions. “Q So that a 
test that is made—a sample that is taken without clean- 
ing the skin—you can’t get a proper finding on that 
either, can you. A No. And another thing is the antico- 
agulant that they use.” The doctor went on to say that 
he recommended to the policemen that he had tubes and 
would give them some, because that was the kind that 
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was recommended throughout the world for this kind 
of test. But when they used the kind of anticoagulant 
they use, “I don’t know what happens in there. They 
even use that for blood sugar tests, and it certainly isn’t 
good for blood alcohol tests; it produces acetone in the 
blood. That’s why when they bring me urine for alco- 
hol determination I always test for sugar and acetone 
to be sure it isn’t diabetes, because when you have 
diabetes the result of the blood alcohol determination 
will be high. Q In other words, if a man has diabetes 
you might stab him and take his blood and he would show 
alcohol in his blood. A That’s right. Q And if you use the 
wrong anticoagulant, that will throw your test off, too. 
A It would throw it either down or up, yes. Q Then if 
there is evidence that there was an anticoagulant put 
in it, then you have to know how much and what it was 
or you can’t make a valid test, can you. A That’s right, 
yes.” 

On redirect examination the doctor was asked the fol- 
lowing questions and gave the following answers: “Q 
Now, Doctor, using an anticoagulant, would that have 
any effect on the test if—A Definitely. That’s the worst 
thing that can happen in the alcohol test, like I have 
been explaining to all the police officers,—that I advised 
them to take this anticoagulant that I have there,—- 
sodium fluoride,—to use it because it is the most effective 
preservation of alcohol that is in the blood; there is no 
other anticoagulant recommended; it preserves the alco- 
hol for a total of two to three weeks. And when you 
take the patient to the hospital or clinic they should 
have a test tube containing anticoagulant. We have a 
special anticoagulant for determining blood sugar; and 
the same is true with alcohol.” The doctor further testi- 
fied that the use of an anticoagulant could decrease the 
amount of alcohol or increase the amount of alcohol in 
the blood sample; and that acetone would increase the 
amount of alcohol in a blood sample. He was asked if he 
was familiar with what type of anticoagulant was used 
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in the test tubes to which Dr. Smith referred, and said 
that it was sodium citrate and calcium oxylate. He 
then testified that the anticoagulants are put in the test 
tubes before they are shipped to the laboratory, and 
come sterilized with a disposable needle. 

On recross-examination of the doctor the following 
questions were asked and answered: “Q I am referring 
to this sodium citrate. I will ask the question once more. 
This sodium citrate oxylate is what is used for a blood 
count. Isn’t that right? A Yes. Q And that’s the wrong 
kind to use in testing for alcohol. A No, not exactly the 
wrong kind, * * *.” Then the doctor said that that kind 
of anticoagulant—sodium citrate and calcium oxylate— 
are prepared in a certain percentage, and there must be 
just a certain amount put in the test tube, and that they 
do not use the same proportion for a blood count as 
would be used for testing for alcohol. “Q And the ques- 
tion is: if there was anticoagulant in this test tube that 
was delivered to you that had the amount of sodium 
citrate oxylate in there that is used to test for a blood 
count, then that was the wrong kind and throws your test 
out, doesn’t it. A Just a minute. No, I don’t want to 
give that impression. It isn’t the wrong kind. It is 
usable, but— Q Well, it could be the wrong proportion, 
couldn’t it? A It could be the wrong proportion. Q So 
that when you got your test of .36% that might be incor- 
rect because you don’t know what the proportion was. 
Isn’t that right? A I absolutely agree with you on that 
point; because that’s what I’ve been testifying in court 
at McCook.” 

There is evidence by the doctor as to individuals who 
have consumed intoxicating liquor over a period of time 
and become used to it, that the alcoholic content of .15 
percent and perhaps up to a .36 percent would not cause 
the user to show the degree of intoxication or state there- 
of he was in at the time, because this would vary with 
individuals. . 

’-The defendant’s testimony with ‘reference to the test 
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made by Dr. Smith was to the effect that Dr. Smith 
“daubed” his arm with something that smelled like alco- 
hol before he injected. the needle into his arm. 

The defendant offered several witnesses who testified 
to his truth and veracity in the community, and that his 
reputation was good in that respect. In addition, there 
is testimony on behalf of the defendant that he was not 
under the influence of intoxicating liquor at the time of 
his arrest. There is, in addition, the testimony of Dr. 
Smith relating to treatment of one of defendant’s feet 
which defendant claimed interfered with his ability to 
walk toe-to-heel in any condition. 

The defendant moved to strike out all of the testi- 
mony with reference to the chemical test and the re- 
sult of the chemical test for the reasons that the evi- 
dence was insufficient to permit such test to go to the 
jury, and that the undisputed testimony of the plain- 
tiff’s own witness was that such blood was contaminated 
and not properly taken, and that the jury be instructed 
to disregard the results of such tests entirely. This 
motion was overruled. 

Then the defendant moved for a mistrial for the rea- 
son that prejudicial evidence in the nature of the chemi- 
cal test had been received over objection of the defend- 
ant, which was overruled. 

At the close of all of the evidence the defendant re- 
newed all motions made at the close of the State's s evi- 
dence and the same were overruled. 

We have not summarized other evidence given in the 
defendant’s behalf for the reason that the defendant 
predicates error as follows: The trial court erred in over- 
ruling the defendant’s motion to strike out the evidence 
of the chemical test of his blood made at the close of 
the State’s evidence and at the close of all the evidence; 
and the trial court erred in overruling the defendant’s 
motion to declare a mistrial made at the close of all the 
State’s evidence and at the close of all the evidence. ‘in 
the case. 
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The statutes involved in this appeal are in part and 
substance as follows. 

Section 39-727, R. S. Supp., 1961, provides in part: 
“It shall be unlawful for any person to operate or be in 
the actual physical control of any motor vehicle while 
under the influence of alcoholic liquor * * *. Any per- 
son who shall operate or be in the actual physical con- 
trol of any motor vehicle while under the influence of 
alcoholic liquor * * * shall be deemed guilty of a crime 
and, upon conviction thereof, shall be punished as fol- 
lows: * * * (2) if such conviction is for a second offense 
such person shall be imprisoned in the county jail for not 
less than five days nor more than three months, and shall 
be fined the sum of three hundred dollars, and the court 
shall, as part of the judgment of conviction, order such 
person not to drive any motor vehicle for any purpose for 
a period of one year from the date of his final discharge 
from the county jail, or the date of payment or satis- 
faction of such fine, whichever is the later, and shall 
order that the operator’s license of such person be re- 
voked for a like period, * * *.” 

Section 39-727.01, R. S. Supp., 1961, provides in part: 
“In any criminal prosecution for a violation of section 
39-727, relating to driving a vehicle while under the in- 
fluence of intoxicating liquor, or of section 28-403.01 
when it is charged that defendant’s unlawful operation 
of a motor vehicle consisted of the operation of a motor 
vehicle while under the influence of intoxicating liquor, 
the amount of alcohol in the defendant’s body fluid at the 
time alleged, as shown by chemical analysis of the de- 
fendant’s blood, * * * shall give rise to the following re- 
buttable presumptions: * * * (3) If there was 0.15 per 
cent or more by weight of alcohol in the defendant’s 
body fluid, it shall be presumed that the defendant was 
under the influence of intoxicating liquor at the time 
the specimen was taken. The presumptions thus arising 
shall not be conclusive but shall be sufficient to establish 
a prima facie case upon the issue of whether or not the 
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defendant was under the influence of intoxicating liquor. 
Other competent evidence may be introduced upon such 
issue, and the presumptions arising and such other evi- 
dence, if any, shall all be considered in determining the 
guilt or innocence of the defendant.” 

Section 39-727.02, R. R. S. 1943, provides: ‘Tests to 
be considered valid under the provisions of section 39- 
727.01 shall have been performed according to methods 
approved by the Department of Health and by an indi- 
vidual possessing a valid permit issued by such de- 
partment for this purpose. The department is hereby 
authorized to approve satisfactory technics or methods 
and to ascertain the qualifications and competence of 
individuals to perform such tests and to issue permits 
which shall be subject to termination or revocation at 
the discretion of the department.” 

Section 39-727.03, R. S. Supp., 1961, sets forth the 
implied consent rule, and provides as follows: “Any 
person who operates or has in his actual physical control 
a motor vehicle upon a public highway in this state 
shall be deemed to have given his consent to submit to 
a chemical test of his blood, * * * for the purpose of 
determining the amount of alcoholic content in his body 
fluid. The test shall be administered at the direction 
of a law enforcement officer whenever the person has 
been arrested for any offense involving operating a 
motor vehicle under the influence of alcoholic liquor 
in violation of a statute or a city or village ordinance 
when the arresting officer has reasonable grounds to be- 
lieve that before his arrest the person was driving while 
under the influence of alcoholic liquor.” 

Section 39-727.04, R. S. Supp., 1961, provides in part: 
“The person so arrested or taken into custody may choose 
whether the test so required shall be a chemical test of 
his blood or urine, or of his breath if equipment for 
testing breath is then and there available. Only a phy- 
sician, * * * acting at the request of a law enforcement 
officer may withdraw blood for the purpose of determin- 
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ing the alcoholic content therein; * * *. The person 
tested shall be permitted to have a physician * * * of 
‘his own choosing administer a chemical test in addition 
to and following the test administered at the direction 
of the law enforcement officer. * * * Upon the request 
of the person tested, the results of the test taken at the 
direction of the law enforcement officer shall be made 
available to him.” 

Section 39-727.06, R. R. S. 1943, provides: “Any test 
made under the provisions of sections 39-727.03 to 39- 
727.12, if made in conformity with the requirements of 
section 39-727.02, shall be valid for the purposes of 
section 39-727.01, and shall be competent evidence in 
any criminal prosecution under a state statute or city 
or village ordinance involving operating a motor vehicle 
while under the influence of alcoholic liquor.” 

The case of Otte v. State, 172 Neb. 110, 108 N. W. 
2d 737, sets forth statutes that are pertinent to the 
instant case, although that case and the factual situa- 
tion is dissimilar to the present case. This court held, 
citing Vore v. State, 158 Neb. 222, 63 N. W. 2d 141: “A 
statute providing that a presumption of intoxication 
arises under a determination that the amount of alcohol 
in the subject’s body fluid at the time in question is 
0.15 percent or more by weight, as shown by chemical 
analysis, is in derogation of the common law and subject 
to strict construction.” In that case the registered nurse 
who took the blood sample was not acting under the di- 
rection of a physician. The court further said: “The 
words ‘Tests to be considered valid * * * shall’ would in- 
dicate that it was the intention of the Legislature to 
condition the right to use the tests on meeting the two 
requirements of this section: First, an analysis by an 
‘individual who had been issued a permit to make’ such 
analysis; and second, an analysis according to a method 
approved by the Department of Health.” 

The defendant argues that in the instant case the evi- 
dence is undisputed that the blood sample was placed 
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in a vial containing anticoagulant which affected the 
test of the blood as to alcoholic content; that the burden 
of proof was on the State to establish at least a prima 
facie case that the blood sample was properly taken and 
was not contaminated, which the State failed to prove 
when the burden of proof was on it, for the reason that 
the evidence establishes that the blood was contaminated 
by anticoagulant in the vial in which it was inserted; 
and that the defendant’s motion relating to striking the 
evidence and that the jury be instructed to disregard 
the same should have been sustained. 

It is obvious from the record that all the statutory 
foundational requirements for the admission of the re- 
sult of the blood analysis have been met, and such evi- 
dence was competent and properly admitted. There is 
nothing in the statutes which, either expressly or infer- 
entially, prohibits the use of an anticoagulant for the 
purpose of preserving the blood during the interim from 
withdrawal until the test. Any evidence to the effect 
that the alcoholic content of the defendant’s blood might 
have been affected by the presence of an improper 
amount of anticoagulant in the test tube, or by the use of 
an antiseptic to cleanse the arm before injection with 
the syringe and needle, would have no effect upon the 
admissibility of the test, but, rather, such evidence 
would go only to the weight and credibility of the test. 

It was not the legislative intent that all possibility of 
inaccuracy or imperfection in the test should be excluded 
before being received in evidence. It is apparent that 
the intention of the Legislature was that such tests are 
admissible, and prima facie proof, whenever it be estab- 
lished that the statutory requirements are satisfied, 
which is true in the instant case, and the presence or 
absence of. other facts which might reflect upon the 
verity of the test results affect only the matter of re- 
buttal of the statutory presumption, not the admissibility 
of the test results, as such. 
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The foregoing constitutes the State’s argument in 
this case. 

The admissibility of the results of the test of the de- 
fendant’s blood in the instant case is established by the 
decision in Schacht v. State, 154 Neb. 858, 50 N. W. 2d 
78, wherein this court said: “The defendant assigns as 
error the evidence of the chemist in the laboratory of the 
state Department of Health who tested the blood samples 
taken from the defendant, and the result which showed 
an alcoholic content in the blood sufficient to produce 
intoxication. Objection is also made to instruction No. 
6 which informed the jury of the effect of sections 39-727, 
39-727.01, and 39-727.02, R. S. Supp., 1949. The chemist 
described in detail the method employed, as well as her 
qualifications for doing this work. Ample foundation 
was laid for the admission of her findings as to the alco- 
holic content of the blood specimens. Instruction No. 6 
correctly informs the jury as to the evidence required 
on the part of the State by the sections of the statute 
hereinbefore cited. No error in the admission of the 
result of the test or in the giving of the instruction in 
connection therewith is shown.” 

The defendant, in his motion for new trial, stated: 
“a) The County Attorney failed to deliver to counsel 
for defendant the results of the blood test taken before 
trial, although the same was demanded. Objection was 
made to the offer of any evidence concerning the same 
during trial and at the time the witnesses for the State 
were offered on this particular.” 

The defendant’s assignments of error do not raise 
this issue, neither did the defendant’s motions hereto- 
fore mentioned raise this issue, but during the course 
of the trial the defendant made a request for the results 
of the blood test from the county attorney. 

Section 39-727.04, R. S. Supp., 1961, does make pro- 
vision that the result of such a test would be available 
to the defendant. No request was made to the trial 
court prior to the trial that the result of the blood test 
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of the defendant be furnished to him, nor was any order 
requested to that effect. We believe that under these 
circumstances prejudicial error was not committed by 
the trial court. 

From a review of the record we find no prejudicial 
error. 

We conclude that the judgment of the trial court 
should be affirmed. 

AFFIRMED. 


STATE SECURITIES COMPANY, A CORPORATION, ET AL., 
PLAINTIFFS, V. HENRY Ley, DIRECTOR OF THE DEPART- 
MENT OF BANKING OF THE STATE OF NEBRASKA, ET AL., 
DEFENDANTS. 

128 N. W. 2d 766 


Filed June 5, 1964. No. 35764. 


1. Interest: Usury. Legislative Bill 11, adopted by the Seventy- 
fourth (Extraordinary) Session of the Legislature of Nebraska, 
1963, and becoming operative December 16, 1963, is a bill for 
the regulation of interest on money. 

2. Constitutional Law: Interest. The power of the Legislature to 
regulate interest on money is limited by Article III, section 18, 
Constitution of Nebraska, which provides that it may not be 
done by local or special laws. 

By Article III, section 18, of the Constitution 
of Nebraska, the Legislature is prohibited from passing local 
and special laws regulating the interest on money. It prohibits 
class legislation which does not operate equally and uniformly 
upon all members of the class brought within its operation. 

4. Constitutional Law. The Legislature may make a reasonable 
classification of persons, corporations, and property for pur- 
poses of legislation concerning them, but the classification must 
rest upon real differences in situation and circumstances sur- 
rounding the members of the class, relative to the subject of 
the legislation, which render appropriate its enactment; and to 
be valid the law must operate uniformly and alike upon every 
member of the class so designated. 

5. Constitutional Law: Interest. Legislative Bill 11 adopted by 
the Seventy-fourth (Extraordinary) Session of the Legislature 
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of Nebraska, 1963, is a special law regulating interest on money 
and granting to certain groups special and exclusive privileges, 
immunities, and franchises in violation of the Constitution of 
the State of Nebraska, Article III, section 18, and Article I, 
section 16. 


Original action. Judgment for the plaintiffs. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for plain- 
tiffs. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for defendants. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLavcn, and BROWER, JJ. 


MeEssmorE, J. 

This is an action for a declaratory judgment to de- 
termine the question of the constitutionality of Legisla- 
tive Bill 11, hereinafter referred to as L. B. 11, enacted 
by the Seventy-fourth (Extraordinary) Session of the 
Legislature of Nebraska, 1963. This is an original action 
commenced in this court. The basis of the jurisdiction 
of this court is provided for by Article V, section 2, of the 
Constitution of the State of Nebraska. 

By proclamation dated October 14, 1963, the Governor 
of the State of Nebraska called the Legislature of the 
state to convene in extraordinary session on October 
21, 1963. Article IV, section 8, of the Constitution of 
Nebraska, provides for the Governor to make such a 
call. The Governor’s call was sufficient, together with 
the resolution adopted by the Legislature, to bring be- 
fore this court an original action to determine the con- 
stitutionality of L. B. 11. 

In such special session, the Tepislatane enacted L. B. 
11, now set forth as Chapter 7, Session Laws, Seventy- 
fourth (Extraordinary) Session, 1963, page 87. By sec- 
tion 14 of this act it is provided that “this act shall be- 
come operative on December 16, 1963.” The act was 
passed with-the emergency clause. 
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The plaintiffs’ petition alleged in substance that the 
plaintiffs were industrial loan and investment com- 
panies, incorporated under the laws of the State of Ne- 
braska to conduct business as industrial loan and in- 
vestment companies pursuant to the provisions of sec- 
tions 8-401 to 8-417, R. R. S. 1943, and were licensed 
by the State of Nebraska to conduct such business; that 
for many years prior to November 1963, each of the plain- 
tiffs was duly and lawfully carrying on its business in 
the city of Lincoln, Lancaster County, Nebraska, pur- 
suant to such license provided for by law; and that at 
all times since 1943 the plaintiffs had carried on such 
business and engaged in the business of making install- 
ment loans under and in pursuance of, and as required by 
the provisions of sections 8-418 to 8-433, R. R. S. 1943. 
The petition further alleged that the defendant Depart- 
ment of Banking is the administrative department of 
the State charged and vested with the duty of regu- 
lating the business of the plaintiffs, the licensing of the 
same, and the supervision of the making of installment 
loans by the plaintiffs under and pursuant to the pro- 
visions of sections 8-418 to 8-433, R. R. S. 1943; that 
the defendant, Henry Ley, is the Director of the De- 
partment of Banking of the State and is charged with the 
administration and enforcement of all of the laws of this 
State relating to industrial loan and investment com- 
panies and the making of installment loans thereby, and 
represents the State in all matters connected with the 
transaction of business of such companies; that pursu- 
ant to the provisions of sections 8-418 to 8-433, R. R. S. 
1943, the plaintiffs, prior to December 16, 1963, were 
required to make installment loans in accordance with 
the provisions of such statutes, and as such, have been 
exempted from the operation of the installment loan 
laws of this State, being sections 45-114 to 45-158, R. R. 
S. 1943; and that pursuant to the provisions of sections 
45-101 and 45-102, R. R. S. 1943, the plaintiffs were au- 
thorized to make loans upon the rate of interest and 
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terms as provided by sections 8-418 to 8-433, R. R. S. 
1943, without regard to the limitations imposed upon 
the licensees under the provisions of sections 45-114 to 45- 
158, R. R. S. 1943. 

The petition then makes reference to the approval of 
L. B. 11 by the Governor, which became operative on 
December 16, 1963, and alleged that by section 16 of L. 
B. 11 there was provided a purported repeal of sections 
8-418 to 8-431, R. R. S. 1943, to become effective De- 
cember 16, 1963; that pursuant to the provisions of L.. 
B. 11, the defendants, on and after December 16, 1963, 
notified the plaintiffs that the plaintiffs would no longer 
be permitted to make loans under the provisions of sec- 
tions 8-418 to 8-433, R. R. S. 1943, that after said date 
the plaintiffs would not be permitted to make installment 
loans under the provisions of the purportedly repealed 
statutes, and that after said date all installment loans 
must be made in compliance with sections 3, 7, and 8, 
of L. B. 11; that accordingly, if the plaintiffs desired to 
continue to engage in the business of making install- 
ment loans, all such loans must be made in accordance 
with the provisions of sections 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, and 13 of L. B. 11, and that plaintiffs must apply 
for a license under the provisions of section 8 of L. B. 
11; that the defendants have threatened to, and will, 
unless restrained by this court, enforce the provisions 
of L. B. 11 and will impose penalties upon the plain- 
tiffs in the event the plaintiffs should make any install- 
ment loans other than in accordance with and as pro- 
vided for by the provisions of L. B. 11; that the plain- 
tiffs are placed in a hazardous position; that if L. B. 11 
is unconstitutional, then every installment loan made 
by the plaintiffs in pursuance of the provisions of L. 
B. 11, and as required by the defendants, as above set 
forth, would be in violation of the provisions of sections 
8-418 to 8-431, R. R. S. 1948, which would then be in 
effect, and which loans would thereupon be subject to 
the penalties provided by section 8-432, R. R. S. 1943; 
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and on the other hand, if plaintiffs should continue to 
make installment loans as required by sections 8-418 to 
8-431, R. R. S. 1948, and the purported repeal thereof 
as contained in L. B. 11 is held to be effective, then all 
such installment loans made by the plaintiffs subse- 
quent to December 16, 1963, would be subject to the 
penalties prescribed by L. B. 11; and that until a de- 
termination of the validity of the rules of the defendants 
hereinbefore referred to can be had, plaintiffs would be - 
required to make installment loans in accordance with 
such rulings, thereby incurring the penalties prescribed 
by the applicable statutes, particularly the civil and 
criminal penalties provided by section 8-432, R. R. S. 
1943. 

The plaintiffs further alleged that L. B. 11 is unconsti- 
tutional and void, setting forth several reasons why 
it is unconstitutional. Later in the opinion we will dis- 
cuss such contentions of the plaintiffs as will be neces- 
sary to determine the constitutionality of L. B. 11. 

The defendants’ answer admits all allegations of 
fact contained in the petition, and affirmatively asserts 
that L. B. 11 is in all respects a valid and constitutional 
enactment, and is a proper exercise by the Legislature of 
constitutional authority to legislate with respect to in- 
terest rates, installment loans, licenses, and related 
matters. 

The plaintiffs filed a motion for judgment on the 
pleadings, stating that the ruling on said motion would 
dispose of all of the issues in this case, for the reason 
that only issues of law are involved. 

The plaintiffs concede that the Legislature is em- 
powered with the right to pass general interest laws, in- 
cluding laws affecting installment loans, and to regulate 
the subject of interest on the loans. The plaintiffs con- 
tend that L. B. 11 is not such an interest law. 

The principal contention of the plaintiffs is that L. 
B. 11 is unconstitutional for the following reasons: It 
is a special law regulating interest on money and grant- 


256 NEBRASKA REPORTS [Vou 177 
State Securities Co. v. Ley 


ing to certain groups special and exclusive privileges, 
immunities, and franchises in violation of Article I, sec- 
tion 16, and Article III, section 18, of the Constitution 
of Nebraska; and that L. B. 11 is unfair and discrimina- 
tory, and is an arbitrary and unreasonable interference 
with the plaintiffs’ business, and the provisions thereof 
are unreasonable and unnecessary restrictions upon 
trade and an abuse of the police power of the State, and 
amounts to class legislation. 

Article III, section 18, of the Constitution of this State, 
provides in part: “The Legislature shall not pass local 
or special laws in any of the following cases, that is to 
say: * * * Regulating the interest on money.” Under 
this constitutional provision, the Legislature may fix 
rates of interest for the hire of money or the forbear- 
ance of a debt in installment sales contracts if the classi- 
fication is reasonable and has relation to the public in- 
terest. The provision prohibits the Legislature from 
passing any act which does not operate equally and uni- 
formly upon all persons in a class. Article I, section 16, 
Constitution of Nebraska, prohibits the granting to any 
person any special or exclusive privileges or immunity. 

The plaintiffs assert that L. B. 11 is an attempt to 
fragmentize types of loans and types of lenders, to grant 
special privileges to some and impose special burdens 
upon others; and that L. B. 11 is not such an exercise of 
police power as was considered in Althaus v. State, 99 
Neb. 465, 156 N. W. 1038, but rather is an unreasonable 
and special law inhibited by the Constitution under the 
rules laid down in Althaus v. State, 94 Neb. 780, 144 
N. W. 799. 

The plaintiffs cite State ex rel. Beck v. Associates Dis- 
count Corp., 162 Neb. 683, 77 N. W. 2d 215. In the cited 
case this court recognized that the Legislature was em- 
powered to differentiate between installment loans and 
ordinary loans and make regulations applicable to each 
type. The court said: “In that respect, sections 45-101 
to 45-113, R. R. S. 1948, are general statutes which con- 
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tain the interest and usury provisions relating to all ordi- 
nary loans and other specified indebtedness taken yearly 
or for a shorter period. On the other hand, sections 45- 
114 to 45-158, R. R. S. 1943, are original, independent, 
special statutes complete in themselves, which relate 
solely to installment loans * * *. Their purpose and 
design is to license and control the business of making 
such installment loans, * * *.” 

The plaintiffs assert that in the instant: case the Leg- 
islature is not dealing with the subject of installment 
loans as a separate independent subject, but is making 
special rules applicable to special kinds of installment 
loans. 

The plaintiffs make reference to section 3 of L. B. 11, 
which provides in part: “Any rate of interest which 
may he agreed upon, not exceeding nine dollars per 
year upon one hundred dollars, shall be valid upon any 
loan or forbearance of money, goods or things in action 
and may be-taken yearly, for any shorter period or in ad- 
vance, if so expressly agreed; * * *.” This, of course, is 
applicable to all types of loans. Then there is a provi- 
sion in section 3, of L. B. 11, providing that a rate of 
interest not exceeding $12 a year upon $100 may be 
agreed upon on any loan repayable within 84 months in 
approximately equal or declining periodic installments 
of 1 month or less, which loans are unsecured, or where 
the lender takes in return as the only security a chattel 
mortgage, conditional sales contract, or pledge of chat- 
tels of any kind. 

It will be noted that as to the 12 percent class of in- . 
stallment loans, security upon real estate is not: per- 
mitted. Further, it will be noted that for the 12 per- 
cent loan, security by a comaker, surety, or guarantor 
is not permitted. A loan secured by a comaker or a 
guarantor is a secured loan. Consequently, section 3 
of L. B. 11 makes it clear that the 12 percent loan 
cannot be secured except by certain types of chattel 
security. : 
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As stated by the plaintiffs in their brief, why there 
should be any difference between a loan secured by a 
guarantor or a surety or a comaker and a loan secured 
by chattel property is impossible to comprehend. A 
lender who is willing to make an installment loan to a 
borrower who can only furnish as security a personal 
surety or guarantor or cosigner cannot obtain 12 percent 
on the loan and is limited to 9 percent, but one who will 
make such a loan secured by a chattel mortgage, con- 
ditional sale, or a pledge of chattel property can obtain 
12 percent. We can see no explanation why there should 
be a difference between such an installment loan se- 
cured by real estate and such an installment loan se- 
cured by this particular type of chattel property, or 
where such loan might be secured by a comaker, co- 
signer, or a guarantor. 

Section 9, of L. B. 11, provides that a lender may 
make a loan of not to exceed $1,500 at the rate of 30 
percent on the first $300, 24 percent on the next $200, 
and 12 percent on the balance. A lender can take per- 
sonal security or a comaker as security on a $1,500 
loan, but cannot take personal security or a comaker as 
security on a 12 percent loan. 

The case of Althaus v. State, 94 Neb. 780, 144 N. W. 
799, is applicable to this action. In that case this court 
was dealing with Laws 1913, chapter 250, page 778, 
which was in part an act to regulate the rate of in- 
terest which might be charged for the use of money 
loaned in sums not exceeding $250, and for a period of 
time not exceeding 1 year where such loans were se- 
cured by chattel mortgage, or deposit of personal prop- 
erty, or assignment of wages, credits, or choses in ac- 
tion; and to provide for the licensing of money lenders 
engaged in the business of making such loans. Section 
1 of the act provided in part: “A rate of interest not ex- 
ceeding one per cent per month may be charged by 
agreement on loans not exceeding $250.00 made for a 
period of one year or less, where such loans are secured 


VoL. 177] JANUARY TERM, 1964 259 
State Securities Co. v. Ley 


only by a chattel mortgage on household goods, musical 
instruments, wearing apparel, jewelry, diamonds, or by 
a deposit of personal property, or by an assignment of 
wages credits, or choses in action.” Section 3 of the 
act provided in part: “No person, firm or corporation 
shall lend money at a rate exceeding ten per cent per 
annum until such person, firm or corporation shall have 
secured a license which shall be issued by the Secretary 
of the State * * *.” This court said: “ “The rule estab- 
lished by the authorities is that, while it is competent 
for the legislature to classify, the classification, to be 
valid, must rest on some reason of public policy, some 
substantial difference of situation or circumstances, that 
would naturally suggest the justice or expediency of 
diverse legislation with respect to the objects classi- 
fied.’ * * * The act by its terms protects from the rapacity 
of those who loan money on chattel security only owners 
of the particular items of personal property enumerated. 
A lender who charges extortionate interest and accepts 
security on-the chattels enumerated by the legislature 
may be punished. Another lender who makes a loan 
on identical terms, except that he includes in his chattel 
mortgage an article not enumerated in the act, but sim- 
ilar to those mentioned therein, goes free. * * * Why 
should the mortgagor of diamonds be protected by the 
criminal law from extortionate rates of interest and the 
mechanic, who mortgages his tools * * * go without pro- 
tection? * * * In a law regulating the interest on money 
are the classifications made in the act permitted by the 
constitution? The answer to these questions is that 
there is no ‘substantial difference of situation or circum- 
stance that would naturally suggest the justice or ex- 
pediency of diverse legislation with respect to the ob- 
jects classified.’ Reasoning or refinement which would 
harmonize such classifications with the constitution 
would make of the supreme law, of the act of the legis- 
lature and of the judgment of the court a farce or a de- 
lusion. If the legislature had not attempted to legalize 
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a special rate, but had merely added a penalty to that 
created by the existing statute and had made it appli- 
cable to a class reasonably selected, a different question 
would be presented.” 

L. B. 11 is an attempt to legalize a special interest 
rate, which would be a 12 percent interest rate, for the 
benefit of certain types of lenders only. L. B. 11 at- 
tempts to give a special benefit to a special class and 
deny its benefit to others. While different penalties are 
provided for in L. B. 11 for violation of such act, we 
deem it unnecessary to set forth or discuss this matter. 
We believe that one who violates the usury law should 
be treated the same as another who violates such law. 
In considering L. B. 11, it contains every vice pointed 
out in the above-cited case. 

In analyzing L. B. 11, it is an attempt to grant certain 
classes of lenders the right to take a higher rate of in- 
terest than is granted by law to other types of lenders, 
as. heretofore pointed out. The Constitution of this 
State, by Article III, section 18, condemns a special 
act relating to interest. L. B. 11, with its asserted classi- 
fications, has no rational basis for making the classifica- 
tions that it does. 

This action is identical with the rationale of this court 
in the case of Stanton v. Mattson, 175 Neb. 767, 123 N. 
W. 2d 844, wherein this court said: “The Legislature 
may make a reasonable classification of persons, corpora- 
tions, and property for purposes of legislation concern- 
ing them, but the classification must rest upon real 
differences in situation and circumstances surrounding 
the members of the class, relative to the subject of the 
legislation, which render appropriate its enactment; and 
to be valid the law must operate uniformly and alike 
upon every member of the class so designated.” The 
court also said: “Classifications of persons for the pur- 
pose of legislation must be real and not illusive; they 
cannot ‘be. based on distinctions without a substantial 
difference. * * * We fail to see any connection between 
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the fixing of an interest rate and the fact that security 
for the loan is taken or the title to the property retained. 
The provision is special and not general. * * * 

“We point out that Article III, section 18 of the Con- 
stitution, requires that the fixing of interest rates. must 
be uniform as to all members of the class. Provisions 
excepting persons or property from the classification 
made are in conflict with the legitimate purposes of the 
act, to wit, the fixing of an interest rate for installment 
sales contracts that is equal and uniform as to all within 
the class. * * *. The very purpose of Article III, section 
18, of the Constitution, is to prevent legislative action 
which grants benefits or immunities to persons or ‘prop- 
erty within the general class that is made the subject’ of 
legislation.”. 

A case in point with: reference to L. B. 11 is Rothe 
Finance Co. v. Huse, 192 Wash. 96, 73 P. 2d 341. ‘While 
the act involved therein was different than L. B. 11 con- 
sidered in this case, there does appear certain language 
that is applicable to the instant case. The court said: 
“It seems to us that a mere statement of the matter is 
all that is required to show that the act, * * * is unlaw- 
fully discriminatory. The excepted classes are'so nu- 
merous and varied and cover such a broad field that the 
act, in fact, does not have the semblance of a general 
law, but of a special one aimed at a special and limited 
class. It clearly denies to that class the equal protec- 
tion of the laws, * * * because, among other things, it 
permits the classes excepted by § 14, p. 1038, the right to 
collect service and carrying charges, etc., over and above 
the lawful twelve per cent interest rate, and provides a 
‘criminal penalty for all others who do so. By the same 
token, it grants to the excepted classes special privi- 
leges and immunities in violation cf * * * the state 
constitution. | 

“There is no warrant for so. arbitrary a classification, 
especially ‘in a‘criminal statute. The injury done by a 
usurious. loan is the samé when the loan is made by a 
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bank or trust company .or a licensed pawnbroker as 
when made by anyone else.” 

In the instant case classes are so numerous and varied 
and cover such a broad field that the act, in fact, does 
not have the semblance of a general law, but of a special 
law prohibited by the Constitution of the: State of 
Nebraska. | 

Section 3, of L. B. a ale fixes the 12 percent sntereet 
rate and provides for certain types of security with 
reference thereto, a chattel mortgage, conditional sales 
contract, or a pledge of personal property. It is diffi- 
cult to see how there can be a difference as to a comaker, 
cosigner, guarantor, or surety, which as heretofore 
stated, is not provided for with reference to the 12 per- 
cent loan in section 3 of L. B. 11. A loan secured by a 
comaker, guarantor, or cosigner is in the same class as a 
loan secured by a chattel mortgage, conditional sales 
contract, or pledge of personal property. It is obvious 
that L. B. 11 is a special act for the benefit of a special 
class. It is a special law regulating interest on money. 

Other matters raised in the brief of the pants need 
not be determined. 

We conclude that L. B. 11 is void and inconsttittonal 
because it is ‘a special law in violation of Article III, 
section 18, of the Constitution of the State of Nebraska, 
and is not. obligatory upon the plaintiffs, and that the 
defendants, and each of them, be permanently enjoined 
from entoreine. L. B. 11 against the plaintiffs. . 

JUDGMENT FOR THE PLAINTIFFS. 

CARTER, J., concurring. 

We are here dealing with a éepetiational provision 
which states: “The Legislature shall not pass local or 
special laws in any of the following cases, that is to say: 
* * * Regulating the interest on money.” Art. III, § 18, 
Constitution of Nebraska. The effect of this provision, 
as I see it, is that any charge for the use of money must 
be uniform and within maximum limits as to all loan 
transactions upon the class of persons within the scope 
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of the constitutional inhibition. The class was clearly 
intended to include any person within the state who 
loans Money and exacts interest for its use. 

_ Classification. for the purposes of legislation must, 
of course, operate uniformly upon persons in the same - 
class to avoid the discriminatory and uniformity provi- 
sions of the Constitution. But what. may be a proper 
classification for one purpose might be wholly improper 
in another. Where the Constitution operates to limit 
the maximum charge for the use of money without ex- 
ception, the inhibition requires that legislation must 
apply to all cases within the state in which a charge for 
the use of money is involved. The very purpose of the 
constitutional prohibition was to prevent favoritism in 
interest rates over and above the general maximum 
rate, either as to classes of persons or classes of property. 
Since this is the plain intent of the Constitution, the 
Legislature may not create lesser classes of persons or 
property- not permitted by the Constitution as a basis 
for legislation. If such a.method were permitted, the 
restriction upon the Legislature contained in the Con- 
stitution would be reduced to a shambles with a meaning- 
less effect. 

The Legislature appears to be laboring under the mis- 
apprehension that it may legislate on classes of lenders, 
borrowers, or property with reference to charges for 
the use of money when such classifications. may be gen- 
eral for some purposes, even though contrary to the con- 
stitutional classification inherent in the constitutional 
prohibition. This it cannot do.” 

This court has made some contribution in the past to 
such an erroneous assumption. In Althaus v. State, -99 
Neb. 465, 156 N. W. 1038, this court held that a statute 
permitting an additional charge where the class of bor- 
rowers were poor, necessitous, and without credit, and 
the cost of making, servicing, and collecting small loans 
was great, constituted a general class not within the pur- 
view of a special law regulating interest. The theory of 
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that case appears to be that the constitutional prohibi- 
tion was against lenders of money, and not against bor- 
rowers where it was shown to be for the benefit of the 
borrower. The holding was upheld by a divided court 
on very dubious reasoning. The holding was adhered 
to in State ex rel. Beck v. Associates Discount Corp., 162 
Neb. 683, 77 N. W. 2d 215; Mack Investment Co. v. 
Dominy, 140 Neb. 709, 1 N. W. 2d 295; Nitzel & Co. v. 
Nelson, 144 Neb. 662, 14 N. W. 2d 197. It appears to 
be the established law of this state. 
_ But we are not here dealing with small loans within 
the classification approved in the Althaus case. We are 
dealing with classifications of persons and property 
where such classifications are not permitted by the in- 
hibitory provision contained in Article III, section 18, 
of the Constitution, even though they might be adequate 
general classifications for some legislative purposes. 

In addition to the reasons stated by the majority, it 
is my opinion that L. B. 11 is unconstitutional in that 
the prohibition of the Constitution against the regula- 
tion of interest on money by special law is offended 
whether or not the loan is secured, and whoever the 
lender might be, except, of course, when made under 
the provisions of the Small Loan Act. The constitutional 
prohibition denies to the Legislature the power to grant 
maximum rates of interest to some and not to others 
for the use of money. 


ANDREW H. WHITTINGTON ET ‘AL., APPELLEES, V. NEBRASKA 
’ NaruraL Gas Co., A CORPORATION, APPELLANT. 
128 N. W. 2d 795° 


‘Filed June 5, 1964. No. 35538. 


1. Trial. In testing the sufficiency of evidence to support a ver- 
dict it must be considered in the light most favorable to the 
successful party, that is, every controverted fact must be re- 
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10. 


11. 


solved in his favor and he should have the benefit of every 
inference that can reasonably be deduced therefrom. 

Gas: Negligence. A natural gas company transmitting gas 
to its customers owes a duty to the public to exercise a degree 
of care commensurate with the danger involved in the trans- 
action of its business, 

Negligence. One under a duty to use care for which knowledge 
is necessary cannot avoid liability because of voluntary ignorance. 
The duty to exercise proper care to maintain a gas 
distributing system is a continuing one. 

Constructive notice under these circumstances is just 
as effective as actual notice. 

Gas: Negligence. A gas company owes the duty to the gen- 
eral public to so operate its business and maintain its pipes 
as to prevent the escape of gas therefrom in such quantities 
as to become dangerous to life or property. 

Public utility distributing natural gas for 
public use must exercise every reasonable precaution to avoid 
injury or death by escape of gas while it is being carried 
through its pipes to the consumer, and the care required must 
be commensurate with danger which it is the utility’s duty to 
avoid. 


: Public utility distributing natural gas for 
public use must not only install pipes and fittings of good 
material and workmanship but must see that equipment when 
installed and laid is maintained in a reasonably safe condition. 
Negligence. The foundation of liability for negligence is 
knowledge, but in law an opportunity by exercise of reasonable 
diligence to acquire knowledge is equivalent to knowledge. 
Negligence: Trial. If there is evidence sufficient to support a 
theory set out in the allegations of the defendant’s answer that 
the proximate cause of the injuries to the plaintiffs’ property 
was in no way attributable to any negligence of the defendant, 
that theory should be submitted under a proper instruction to 
the jury. 

Witnesses. Whether a witness’ qualification to state his opin- 
ion is sufficiently established rests largely in the discretion of 
the trial court, and its ruling thereon will not ordinarily be 
disturbed on appeal unless there is a clear showing of abuse. 


Appeal from the district court for Dodge County: 


Rosert L. Ftory, Judge. Reversed and remanded. 
Sidner, Lee, Gunderson & Svoboda, for appellant. 


Spear, Lamme & Simmons, for appellees. 
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Heard before WuitTs, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowEnr, JJ. 


BROWER, J. 

Plaintiffs Andrew H. Whittington and Gladys Whit- 
tington brought this action in the district court for 
Dodge County, Nebraska, against the defendant Ne- 
braska Natural Gas Company. Its object was to recover 
damages to real and personal property and incidental 
expenses of cleaning debris and moving, occasioned by 
an explosion and fire on the morning of January 30, 
1962, at the home of the plaintiffs alleged to have been 
caused by the negligence of the defendant. 

The parties will be designated as they were in the trial 
court, or at times the plaintiffs will be referred to as 
the Whittingtons and the first name will be added 
where one only is concerned. The defendant at times 
will be called the company. 

The trial in district court resulted in a verdict and 
judgment for the plaintiffs. From an order overruling 
its motion for a new trial, defendant has appealed the 
cause to this court. 

The home of the plaintiffs where the damage oc- 
curred was located at the intersection of First and Logan 
Streets in Fremont, Nebraska. First Street runs east and 
west and adjoins the premises on the north, and Logan 
Street extends north and south on the west side thereof. 
The home was a 114-story house owned by the plaintiffs 
and occupied by them since 1945. Harry Brokaw, a 
brother of Gladys Whittington, hereinafter designated 
as Brokaw, lived with them. 

The house was of frame construction to which im- 
provements including asbestos shingles had been added. 
The first floor consisted of a living room on the north- 
east corner, a dining room on the northwest, and a 
kitchen towards the center on the south. To the west 
of the kitchen was an entry and a dinette in the south- 
west corner. To the east was a bath in the southeast 
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corner and north of it a utility room from which a 
door opened to the stairway descending towards the 
west to the basement. Over the basement stairs was the 
stairway leading to the second floor from the dining 
room. Two bedrooms were on the second floor above 
the living room and dining room area. 

The basement was quite small being approximately 
8 feet by 10 feet, and the larger portion was under the 
dining room although it extended a short distance to 
the east under the living room. The basement floor 
was cement and its walls were bricked from the floor 
up to a height of about 4 feet to a dirt ledge and crawl 
space which continued elsewhere under most of the 
house. 

The furnace, a standard type gas installed in 1951, was 
located about the center of the south side of the base- 
ment. The gas service line protruded through the south 
side of the house a foot or more above ground level. 
It then connected to the meter outside the house from 
which it dropped down into the ground and ran west 
underground connecting to a gas main near the curb 
on Logan Street. The Logan Street main in turn was 
connected with a main running east and west on First 
Street. First Street and its intersection with Logan 
Street are paved. 

The morning before the explosion, January 29, 1962, 
the house was cold. Andrew Whittington called the gas 
company and Gerald McDowell, an employee, came out. 
He found the pilot light in the furnace was out because 
dirt and lint were in the pilot fixture. This he removed, 
cleaned, and reinstalled, and he waited until the furnace 
was working. Both Andrew Whittington and Brokaw 
were there at the time. No one smelled gas at that time. 

The night before the explosion, both Whittingtons 
stayed up until after the 10 o’clock news. They went to 
bed shortly thereafter and turned out the lights al- 
though Brokaw had not come home. Before dinner 
Brokaw took a shotgun shell reloading machine, previ- 
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ously borrowed by a friend and returned that day, to 
the basement. After dinner he went to the Eagle Lodge 
where he stayed until its closing at midnight. After a 
lunch at the “Chuck Wagon,” he returned home. He 
then went to the kitchen where he read the paper until 
1 am. when he retired. 

The Whittingtons occupied the west bedroom and 
Brokaw the east.one. The dog slept on the floor at the 
foot of plaintiffs’ bed. The dog woke shortly before the 
explosion, about 5 or 5:30, and Gladys Whittington told 
him to go back to bed which he did. She supposed she 
had dozed off again as she was sleeping when the explo- 
sion took place. 

The time the explosion occurred was fixed at 6:25 
a.m. when the kitchen clock stopped. The dog yelped. 
Gladys Whittington got her flashlight and asked her 
husband what had happened. She smelled plaster dust 
but no smoke or gas. Andrew Whittington got his 
clothes. They saw the window had been blown out, the 
curtain was gone, and the walls at the northeast corner 
of the house had been bulged out. Plaster was down 
in their room and the hall. Gladys Whittington called 
to her brother asking what happened. Brokaw was 
lying on the floor and did not know. Gladys Whitting- 
ton said, “let’s get out of here.” Brokaw “grabbed” his 
slippers and they all went downstairs making their way 
through debris of lath and plaster. In the kitchen they 
found things in a chaos. Dishes, pots, and pans were 
on the floor. The stove burners had blown out. Cup- 
boards were open and everything was in disarray. 

On his way down, Brokaw stopped at the telephone 
and called the fire department, telling them there had 
been an explosion but that he did not know whether or 
not there was a fire. Thereafter Brokaw ran back to 
get his clothes. Gladys Whittington went into the living 
room to get the dog’s collar and there where the floor 
had been blown away she saw fire underneath. All 
three went out the front door onto the front porch where 
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they met the firemen coming in. The floorboards on the 
front porch had been humped up and broken and some 
boards had been blown out causing them to pick their 
way. The three went to Brokaw’s car which was parked 
outside where Andrew Whittington got a coat. At the 
request of neighbors living across Logan Street, they 
went to their home and watched. Shortly thereafter 
Andrew Whittington observed smoke and fire coming 
from the top portion of the east side of the house. 

The Whittingtons testified they had smelled neither 
gas nor smoke before leaving the house, nor at any time 
previous to the explosion. Brokaw testified he smelled 
plaster dust but no smoke or gas when he first came 
downstairs, but on returning after getting his clothes, 
he saw fire coming out of the wall and smelled smoke. 

The captain of the city fire department testified they 
reached the scene within 4 minutes. He was then in 
charge as the chief had not yet arrived. There was a 
little smoke at first but no fire was observed from where 
their truck was stopped on Logan Street in front of 
the house. As they started to unload, he was undecided 
whether to use the booster line, which was their small 
line, or the heavier lines. As he “hit the ground, * * * 
the house kind of lit up.” Fire was coming from differ- 
ent places. They turned off the gas out at the meter, 
and took off the big lines. They saw fire in the dining 
room and hallway, and from the hallway where they 
could see straight back, they observed fire in the kitchen. 
Fire was coming up from the basement and had burned 
through the floor in the living room and a smaller area 
in the dining room. Ina short time the house was filled 
with smoke and heat and they could no longer enter. 
The fire had gone into the walls of the house and had 
traveled up to the attic. In order to fight the fire, the 
firemen had to get on top of the house and open up the 
walls. The bulk of the fire was in the basement where 
it was difficult to fight as the house was low and the 
basement had only one window well which could be 
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utilized by only one line. They had trouble first in 
opening the well containing the basement window and 
thereafter in making a complete sweep of the fire 
area under the house. It took them from 45 minutes to 
1 hour to put out the fire and six lines of hose were 
used. When the fire was finally extinguished, a large 
portion of the living room floor was burned through as 
was a portion of the dining room floor. The remaining 
floor over the basement and crawl area near it was badly 
burned and the floor joists were deeply charred creating 
an “alligator-like” effect. Charring also occurred in the 
studding in the walls particularly about the basement 
stairs and in the walls above. 

The evidence hitherto outlined is not disputed. The 
other evidence attempts to determine the cause of the 
explosion and fire and will be discussed in connection 
with the errors to be considered in this opinion. 

The petition of the plaintiffs contained allegations at- 
tributing negligence to the defendant in permitting the 
gas mains on Logan and First Streets and the service 
line entering plaintiffs’ residence to have numerous and 
extensive leaks, and in failing: To replace the mains 
and service pipe when the defendant knew or should 
have known that they were in a deteriorated condition; 
to properly inspect the mains and service line; to prop- 
erly maintain and repair the mains and service line; 
to detect gas leaks in the house when defendant inspected 
plaintiffs’ furnace less than 24 hours hefore the explosion 
and fire; and to detect the gas leaks and the dangerous 
accumulations of natural gas on plaintiffs’ property. 

The defendant in its original answer after a general 
denial admitted that there was a fire and “non-natural 
gas” explosion on plaintiffs’ premises on the date con- 
tained in the petition. It then contained allegations 
which defendant maintains show contributory negli- 
gence on behalf of the plaintiffs as follows: Maintaining 
and using a small holelike basement partially completed 
which could not be adequately kept in a fireproof con- 
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dition; maintaining and keeping a conglomerate of com- 
bustible materials in said basement; maintaining and 
keeping explosive materials, i.e., paints, paint materials, 
varnishes, gunpowder, and other explosive materials in 
said basement; failing to maintain and keep adequate 
ventilation in said basement; and failing to keep and 
maintain proper wiring. 

The defendant by amendment to its answer further 
alleged that the presence of any natural gas near First 
and Logan Streets about the time of the explosion was 
the result of a rupture in defendani’s gas main caused 
by third persons doing plumbing work under the inter- 
section on a frozen water line adjacent to the gas main, 
and that defendant had no notice of the plumbing work 
or that the frozen water line or ice from the ruptured 
water line caused a rupture in the gas main. The amend- 
ment also alleged: ‘That there was first a fire originat- 
ing in the plaintiffs premises, which burned a sufficient 
length of time to have caused the subsequent relatively 
minor explosion by either or a combination of the two 
following means: (a) The combustible materials in- 
cluding the wood basement ceiling was of such character 
and burning under such condition to have produced of 
itself a wood gas or similar type gas which exploded; 
or (b) The fire ignited the gunpowder, causing the ex- 
plosion.” The plaintiffs’ reply was a general denial. 

The trial court submitted all the allegations of negli- 
gence in the plaintiffs’ petition to the jury in instruction 
No. 1. Instruction No. 2 stated that the defendant’s 
answer admitted the fire and explosion at the time al- 
leged and denied all other allegations of the petition. 
Instruction No. 3 set out the general denial in the plain- 
tiffs’ reply. Instruction No. 4 placed the burden of 
proof on the plaintiffs to prove all of the following allega- 
tions of the petition, to wit: “I. That the defendant Ne- 
braska Natural Gas Company was guilty of negligence 
in some one or more of the respects hereinbefore set out 
in Instruction No. 1. II. That said negligence, if any, 
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was the proximate cause of the explosion and fire and 
of the damages sustained by the plaintiffs. III. The 
amount of such damages, if any.” 

There is nothing further in the instructions of the 
trial court setting out or making mention of any theory 
of the defendant as disclosed by the pleadings and evi- 
dence. 

The defendant makes numerous assignments of error 
to the trial court. Those requiring consideration herein 
will be set forth as they are discussed. In several in- 
stances certain assignments are so interrelated they will 
be discussed together. The defendant contends in its 
assignments of error that the verdict and judgment are 
not supported by the evidence and are contrary to law. 

The record is voluminous consisting of almost a thou- 
sand pages and over 100 exhibits. Only a portion of it 
will here be reviewed from which this court concludes 
the jury might reasonably infer the explosion and fire 
were caused by the presence of natural gas and could 
attribute its presence to the negligence of the defendant. 
In many respects it was contradicted by testimony of 
the witnesses for the defendant and to some extent by 
the witnesses for the plaintiffs themselves on cross- 
examination or by disagreement between them. 

Certain tests were made for gas in the vicinity of 
the plaintiffs’ home within 1% hours of the explosion 
by Harry Strong, the construction foreman of the de- 
fendant, in the presence of State Fire Marshal Joseph 
F. Divis. Further tests were made by Strong thereafter. 
Vaughn W. Germain, a deputy state fire marshal, made 
tests on January 31 and February 1, 1962. Professor 
W. F. Weiland, an expert witness for the plaintiffs, made 
tests the day after the explosion. Other tests were sub- 
sequently made. These tests were made with explosive 
meters, those by Germain and Weiland being with an 
MS.A. meter and those by Strong being with a Davis 
meter. In the operation of either such meter, holes 
are poked in the ground with a probe and a hose at- 
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tached to the meter is inserted into the hole. By pump- 
ing a bulb fumes are drawn in and a dial on the meter 
indicates whether there is an explosive mixture at- 
tributable to the presence of gas. The defendant’s ex- 
pert claimed the M.S.A. meter was a I1-scale meter 
capable of measuring gas concentrations only up to 4.8 
percent, whereas the Davis meter had three scales mak- 
ing it more precise and capable of measuring greater 
concentrations. The lowest scale on the Davis meter 
is approximately the same as the M.S.A. meter, and by 
manipulating a lever which brings the two additional 
scales into operation, only with the Davis meter can 
higher concentrations be measured. The results of the 
several readings vary considerably. However, there was 
evidence that there was gas in the soil along the serv- 
ice line from the meter at the plaintiffs’ home to the 
main on Logan Street and there were heavy concentra- 
tions of gas at the four intersection corners of First and 
Logan Streets. Later a positive leak of the gas pipe 
in the main under the intersection was established. 
Some of the tests showed gas in the curb along Logan 
Street and at various points in the yard around the 
plaintiffs’ house. Witnesses testified that they had ob- 
served the tests made by the defendant’s employees and 
that those employees stated there was gas in the area 
extending even south of the plaintiffs’ property but they 
could not find the leak. 

A section of the gas main on Logan Street from which 
the plaintiffs’ service line branched off forming a tee 
with the main was dug out. Witnesses testified that on 
standing it up with the lower openings plugged and 
filling it with water it leaked. There was testimony that 
when the surface of the soil is frozen, the gas tends 
to spread out in the soil particularly following service 
lines, and that it would seep through the soil or founda- 
tion into basements. Those purporting to be experts 
gave their opinions that it did seep into the basement 
of the plaintiffs. There was testimony that as natural 
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gas passes through the soil, the odorant which is placed 
in it so that its presence may be known is removed. 

Opinions were given by expert witnesses for the 
plaintiffs based in part on the tests that were made and 
in part on their conclusions from the condition of the 
house and examinations made after the explosion that it 
was a natural gas explosion. They differed as to the 
location of the explosion in the house, some asserting 
it took place in the basement and others that the ex- 
plosion took place in one of the upper rooms. There 
is opinion testimony that a portion of the gas arose to 
the street floor and that the mixture there was in the 
right proportion to explode; and that the mixture in the 
basement under the floor was so dense that it could not 
explode but would and did burn after the explosion pro- 
ducing the fire which spread thereafter through the 
walls. 

The president and other employees of the defendant 
company testified that the gas system had been pur- 
chased by the defendant in the year 1936 and that the 
mains and the service line of the plaintiffs had been in- 
stalled before the defendant had purchased it. The de- 
fendant had no record as to when they were installed in 
Fremont, nor did the witnesses of the defendant com- 
pany know whether any such records were available or 
where they might be located. The president did not 
know whether either the Logan Street or the First 
Street mains had been installed prior or subsequent to 
1900. The First Street line had not been repaired or 
replaced since 1936 and he had no idea whether prior 
to 1936 it had ever been repaired or replaced. He did 
not know what material was used in the Logan Street 
line before it was dug up as the company had no record 
of repairs being made to the Logan Street line. He 
testified that the life of the pipe used in the mains and 
the time in which it would corrode depends on the char- 
acter of the soil, and that in some instances it goes out 
in a few years and in others is good for 40, 50, or 60 
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years. No soil test had been made by it in the vicinity. 

The president testified that the checking of the gas 
lines of the defendant in Fremont consisted in part of 
a Heath Survey made once a year. Heath, located in 
Massachusetts, sends out one representative to make 
tests and the defendant supplies an employee to assist 
him. The defendant’s employee drives a pickup truck 
and the Heath representative rides and observes the 
vegetation which is affected by the presence of gas in 
the soil. Heath’s representative is trained to detect 
leaks by observing the vegetation. They make no ex- 
plosive meter tests unless there is some doubt about 
an area determinable by the observation of the vegeta- 
tion. The defendant has about 140 miles of line in the 
distribution system in Fremont not including service 
lines. The inspection began July 15, 1961, and was 
completed July 22, 1961, during which period he thought 
they had worked 44 hours. In the survey made in 1961, 
nothing was found to indicate escaping gas in the area 
of First and Logan Streets. 

The defendant’s superintendent testified that in the 
summer of 1961 a college student spent 2 months check- 
ing for leaks with a prod tester along the curb lines 
where mains exist. The college student had another 
job and it was uncertain what part of the time he de- 
voted to this particular work. No one supervised him 
and his prior training consisted of what he had picked 
up around the plant. 

Consulting engineers from Kansas City had made an 
examination of the system beginning in 1959 by digging 
down in places and observing the condition of the pipes 
as to corrosion. This examination was not for the pur- 
pose of determining leaks but rather to establish a value 
of the system based on present day costs less deprecia- 
tion determined by the system’s condition. 

There was evidence that the grass and other vegeta- 
tion in and about the plaintiffs’ premises and that of their 
neighbor adjoining on the east had not grown well after 
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planting, fertilizing, and watering. Repeatedly it had 
grown up and died shortly thereafter. 

In considering whether or not this evidence was suffi- 
cient to submit to a jury the question of an explosion 
and fire caused by a leak in the gas system and the 
negligence of the defendant attributable thereto, certain 
rules of law should here be stated. 

In Borcherding v. Eklund, 156 Neb. 196, 55 N. W. 2d 
643, this court held: “In testing the sufficiency of evi- 
dence to support a verdict it must be considered in the 
light most favorable to the successful party, that is, 
every controverted fact must be resolved in his favor 
and he should have the benefit of every inference that 
can reasonably be deduced therefrom.” See, also, Smith 
v. Platte Valley Public Power & Irr. Dist., 151 Neb. 49, 
36 N. W. 2d 478 

There are several Nebraska cases concerning injuries 
attributable to natural gas. In Daugherty v. Nebraska 
Nat. Gas Co., 173 Neb. 30, 112 N. W. 2d 790, this court 
held: “A natural gas company transmitting gas to its 
customers owes a duty to the public to exercise a degree 
of care commensurate with the danger involved in the 
transaction of its business. 

“One under a duty to use care for which knowledge 
is necessary cannot avoid liability because of voluntarv 
ignorance. 

“The duty to exercise proper care to maintain a gas 
distributing system is a continuing one. 

“Constructive notice under these circumstances is just 
as effective as actual notice.” 

In the case of Clough v. North Central Gas Co., 150 
Neb. 418, 34 N. W. 2d 862, the following rule in such 
cases was adopted by this court: “‘* * * a gas company 
owes the duty to the general public to so operate its 
business and maintain its pipes as to prevent the escape 
of gas therefrom in such quantities as to become dan- 
gerous to life or property.’ Newill v. Atlanta Gas- Light 
Co., 48 Ga. App. 226, 172 S. E. 232.” 
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In the case of Mattson v. Central Electric & Gas Co., 
174 F. 2d 215, the United States Court of Appeals in con- 
sidering the Nebraska law laid down by this court held: 
“Public utility distributing natural gas for public use 
must exercise every reasonable precaution to avoid in- 
jury or death by escape of gas while it is being carried 
through its pipes to the consumer, and the care required 
must be commensurate with danger which it is the 
utility’s duty to avoid. 

“Public utility distributing natural gas for public use 
must not only install pipes and fittings of good material 
and workmanship but must see that equipment when 
installed and laid is maintained in a reasonably safe 
condition. 

“The foundation of liability for negligence is knowl- 
edge, but in law an opportunity by exercise of reason- 
able diligence to acquire knowledge is equivalent to 
knowledge. * * * 

“Under Nebraska law, public utility distributing nat- 
ural gas could not delegate duty it owed to public 
to exercise proper care to maintain gas system in safe 
condition, but had continuing duty to exercise proper 
care to prevent injury from escaping gas.” 

Considering the evidence set out in light of the law 
presented by cases cited, we think there was ample evi- 
dence on the issue of the defendant’s negligence re- 
specting the proper maintenance of its mains and the 
connections to them and of this negligence being the 
proximate cause of the explosion and fire to be sub- 
mitted to the jury. The trial court committed no error 
in submitting those issues to the jury. 

Defendant urges the trial court erred in that it failed 
to instruct on: The affirmative defenses presented by 
the defendant’s pleadings and evidence; the defendant’s 
theory of the cause as to how the explosion occurred 
which was supported by the evidence; and the. theory 
that the ruptured gas main in the middle of the inter- 
section was either caused negligently by a third person 
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or accidentally by a force over which the defendant had 
no control and had received no notice. It further con- 
tends the trial court erred in giving undue weight and 
credence to the plaintiffs’ complaints and contentions 
in setting out plaintiffs’ allegations of negligence in full 
and at the same time describing the defendant’s theory 
only as a denial of the plaintiffs’ claim. 

It may here be said that the record discloses no evi- 
dence of improper wiring in the plaintiffs’ basement or 
elsewhere on the premises as alleged in the defendant’s 
answer. Further, that the allegations with respect to 
the plaintiffs’ maintaining a small partially completed 
and improperly ventilated basement which was not fire- 
proof and in keeping combustible or even explosive 
materials therein does not constitute contributory neg- 
ligence. Any such materials on the premises are mere- 
ly conditions. The plaintiffs are not required to keep a 
basement in proper condition in anticipation of the 
escape of natural gas. Mere conditions are not the proxi- 
mate cause of injury. See Jarosh v. Van Meter, 171 
Neb. 61, 105 N. W. 2d 531, 82 A. L. R. 2d 714. 

The allegations in the amendment to the answer hither- 
to set out do not set up affirmative defenses but they 
do allege matters which go to the causation of the fire 
and explosion and present a question of what was the 
proximate cause thereof. 

In their brief in this court the plaintiffs suggest that 
the issues raised in the defendant’s answer were not 
affirmative defenses but went to the proximate cause 
only and could have been raised and tried on a genera! 
denial. The instructions set out the plaintiffs’ allega- 
tions of negligence and casts on them the burden to 
prove one of them and that such negligence was the proxi- 
mate cause of the explosion and fire. The plaintiffs con- 
tend such instructions followed by one setting out the 
defendant’s general denial were sufficient. The brief 
further contends at length that there was insufficient 
proof in the defendant’s answer with respect to their alle- 
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gations as to the cause of the explosion and fire. It is 
not clear which contention the trial court adopted when 
it gave the instructions. 

The case of Maska v. Stoll, 163 Neb. 857, 81 N. W. 
2d 571, lays down the following rule: “It is the duty 
of the trial court, without request, to instruct the jury 
on each issue presented by the pleadings and supported 
by evidence. A litigant is entitled to have the jury in- 
structed as to his theory of the case as shown by plead- 
ings and evidence, and a failure to do so is prejudicial.” 
Although the reports are replete with cases which adhere 
to this rule, very few of them turn on a situation where 
affirmative defenses are not involved. There are some 
however which shed light upon the question before us.’ 
The case of Welstead v. Ryan Construction Co., 160 Neb. 
87, 69 N. W. 2d 308, was an action to recover damages 
caused by reason of an automobile collision. Plaintiff’s 
car had stopped at or near a stop sign. The car behind 
that of the plaintiff bumped into the plaintiff’s auto- 
mobile. The action was between the plaintiff and the 
defendant as owner and the driver of a truck which was 
alleged to have been driven into the back of the car be- 
hind that of the plaintiff, pushing it forward into the 
plaintiff’s automobile causing the injury. The answer 
of the defendant contained a general denial and expressly 
denied that the defendant’s driver was guilty of negli- 
gence which in any way proximately caused or con- 
tributed to the cause of the accident or injuries. It fur- 
ther alleged the collision between the plaintiff’s car and 
the one following her occurred prior to the arrival of 
the defendant’s truck and if the plaintiff received in- 
juries they were occasioned by that collision without 
any negligence of any kind by the defendant’s driver. 
The trial in district court resulted in a verdict and judg- 
ment for the defendant. The judgment in the cited 
case was reversed on grounds having nothing to do with 
the question before us, but in remanding the cause for 
new trial, the court did discuss that question as follows: 
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“In that connection, contrary to defendants’ contention, 
we have held that such a defense was one entirely con- 
sistent with and provable under the general issue. As 
held in Styskal v. Brickey, supra (158 Neb. 208, 62 N. W. 
2d 854): ‘Where it is claimed that the conduct of an- 
other, not a party to the suit, was the sole proximate 
cause of the accident such defense is not an affirmative 
plea in avoidance of plaintiff’s cause of action and im- 
poses no burden of proof upon defendant with relation 
thereto but is one entirely consistent with and provable 
under the general issue. However, some place in the in- 
structions the jury should be advised that if it should 
find the sole proximate cause of the accident in which 
plaintiff was injured was the negligence of the other tnen 
its verdict should be for the defendant.’ ” 

In McKain v. Platte Valley Public Power & Irr. Dist., 
151 Neb. 497, 37 N. W. 2d 923, the plaintiff and ap- 
pellee brought an action to recover damages to his land 
and crops claimed to have been caused by water alleged 
to have escaped from reservoirs and canals of the de- 
fendant. The defendant alleged that the damage was 
wholly caused by rainfall and other things natural to the 
area set out at some length. Under these facts, the court 
said: ‘The evidence would have sustained a finding 
that any damage sustained by appellee because of the 
seeped condition of his land: (1) Was wholly the re- 
sult of waters from the works of appellant; or (2) was 
wholly caused by rainfall and other things natural to 
that area; or (3) was the result of both the waters from 
the canal and reservoirs of the appellant and natural 
conditions including high precipitation. 

“An issue as to the extent natural conditions had con- 
tributed to the waterlogging of lands of appellee, and 
any damage resulting therefrom, was made in the triai 
court, and its failure and refusal to instruct the jury in 
reference thereto is assigned and discussed in this court. 
The attention of the court was directed to this issue bv a 
proper instruction tendered by appellant. It is the 


VoL. : 177] JANUARY .TERM, 1964 281 
Whittington v. Nebraska Nat. Gas Co. 


mandatory duty of the trial court, without request, to 
instruct the jury on each issue presented by pleadings 
and evidence. Fimiple v. Archer Ballroom Co., 150 Neb. 
681, 35 N. W. 2d 680; Hackbart v. Rohrig, 136 Neb. 825, 
287 N. W. 665. A litigant is entitled to have the jury in- 
structed as to his theory of the case shown by pleading 
and evidence, and. it is prejudicial error to fail to ‘in- 
struct the jury on such theory,” citing cases. 

In the present cause the ‘contentions of the defendant 
as to the proximate cause of the explosion and fire were 
plainly set forth in its amendment to the answer. The 
trial consisted largely in an attempt by both parties 
to prove their respective theories and contentions with 
respect to the proximate cause. . We need only here 
to conclude that if there is‘evidence sufficient to support 
a theory set out in the allegations’ of the defendant’s an- 
swer that the proximate cause of the injuries to the plain- 
tiffs’ property was in no way attributable to any negli- 
gence of the defendant, that theory should be submitted 
under a proper instruction to the jury. 

It now becomes necessary to refer to the evidence 
which might support the theory of the defendant. It 
too was contradicted in several respects by the plain- 
tiffs’ witnesses and on cross-examination.. 

Several witnesses testified, including Professor.C. J. 
Frankforter and Harold Cartier who testified as ex- 
_ perts, that the explosion could not have been a natural 
gas explosion. Gas is much lighter than air and accord- 
ing to the “kinetic” theory gas diffuses rapidly with air. 
The lower explosive limit of natural gas is about 414 
percent and the upper explosive limit is up to about 14 
percent. Below the lower limit it will not explode and 
a lighted match would produce no effect. Above the 
upper limit there would not be enough oxygen mixed 
with it to permit it to explode and the match would go 
out. Because of the rapid diffusion of natural-gas with 
air, if the explosive limit were reached a large area of 
the house would have at the same time been filled with 
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it and the result would have been an explosion com- 
pletely demolishing the house. There was no evidence 
according to these witnesses of an explosion in the base- 
ment or in the furnace where the pilot light was burning. 
Because of the rapid diffusion, had natura] gas been pres- 
ent it would have mixed with the air in the basement 
and upstairs in a short period and it would have been 
impossible for a richer mixture to have been left in the 
ceiling of the basement and crawl area to burn after the 
explosion. Testimony of the plaintiffs’ witnesses showed 
they made no tests in the basement after the gas was 
again turned on. However, Harry Strong, the witness 
who made the tests with the Davis meter testified he 
made such tests and found no natural gas in the base- 
ment, the house, or in the soil under it, and he denied 
making certain statements attributed to him about the 
presence of an explosive amount of gas close to the 
house. There was testimony that natural gas, although 
it might lose the odorant originally placed in it, takes 
on a very sour and disagreeable odor in passing through 
soil and that such odor would have been detected by the 
occupants of the house and those making examinations 
had it been present. 

There was testimony that the M.S.A. meter registered 
the gas content at only up to about 5 percent and that 
that was the most shown in an area near the plaintiffs’ 
home. To a large extent the gas would follow the pipe 
to the meter and be diffused in the air. The windows 
in the house being open in the evening, any gas would 
have escaped outdoors and any in the basement through 
the furnace flues before reaching explosive proportions. 

Witnesses testified that there was a large amount of 
combustible material in the basement consisting of cur- 
tain stretchers, picnic table, paint cans, floor cleaner, 
lawnmower oil, boot grease, boxes, paper, cases of loaded 
shotgun shells, and boxes of unloaded shells. Photo- 
graphs of the material left in the basernent after the 
fire show that a considerable amount of the foregoing 
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items were burned or partly. burned. Some show only 
considerable heat and scorching. Brokaw testified he 
may have spilled some gunpowder in the basement.: 

The defendant’s experts contend that a fire could not 
permeate the house so rapidly. nor could it have been 
showing in the living room in the short period of time 
before the ‘firemen arrived unless it had already’ been 
burning in the basement before the explosion. They 
testified the explosion: took. place upstairs and‘ not in 
the basement.. There was little or no. fire under the 
crawl space near the entrance of the gas line or’ near 
the line leading to the meter from whence it was assumed 
the gas had come. The floor above the basement .and 
to the east of it was badly burned, and the floor joists 
which were quite heavy were badly charred as were the 
stairway, the :door opening to the basement stairs, and 
the area above it. 

There was testimony that when the section of pipe 
that joined with the service line, being the one tested 
by the plaintiffs, was reached, it lay under the curb. 
The ground was frozen and they had difficulty moving it. 
The defendant’s employees at the request of the fire 
department pulled the pipe out with the boom truck 
using a cable and a winch, and in so doing caused the 
pipe to bend and to break some of the threads at the 
connection causing the leak.’ Soap tests’ which were 
made on the pipe when it jay in place in _ ground 
showed no leak. | 

A leak of natural gas was found not far from the 
southwest corner of the intersection of First and Logan 
Streets. The contentions of the defendant that the rup: 
tured gas main in the middle of the intersection was 
caused negligently by those working on the water main 
was contradicted by the evidence of plaintiffs’ witnesses 
that the work did not commence until after the explosion: 
By the defendant’s examination ofits own witnessés in 
surrebuttal it appears to have abandoned this.contention 
although they did maintain that the freezing of ‘water 
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mains closely -paralleling the gas main caused an ex- 
pansion under the ground which broke a joint in the 
gas main. There was testimony that this accounted for 
the presence of natural gas at the four corners of the 
paved intersection when tests were made. It was claimed 
that the gas escaping from this break would spread. out 
in a circle and would not have reached the plaintiffs’ 
premises in sufficient quantities to explode. 

The defendant’s experts expressed their opinions that 
there. was no natural gas explosion but that the explo- 
sion occurred from gases produced by the burning wood 
and materials in the basement and stairway. They 
termed it a mere “puff,” not. indicating a natural gas 
explosion which would have demolished the house. 

We conclude that from the above evidence the. jury 
if it gave it credence might find that the proximate 
cause of the explosion and fire were from other causes 
and that to instruct the jury fully in regard to the con- 
tentions of the plaintiffs without setting forth the theory 
of the defendant gave undue emphasis and stress to the 
plaintiffs’ claims. It tended to confuse and mislead the 
jury and was prejudicial. The jury should have been 
instructed that the defendant claimed the proximate 
cause of the explosion and fire arose solely from other 
causes setting them out sufficiently to state defendant’s 
theory of the case. The failure to do so requires a new 
trial of the cause. © 

Inasmuch as the cause must be retried in district 
court, it will be necessary to refer to some other errors 
urged by the defendant. The defendant submitted in- 
structions including a cautionary instruction upon cir- 
cumstantial evidence which is here set out: “The law 
requires that the facts and circumstances proved to- 
gether with the inferences that may be legitimately 
drawn from: them, shall indicate with reasonable cer- 
tainty the negligent act complained of.” This states the 
law substantially the same as set forth in Graves v: Bed- 
nar, 171 Neb. 499, 107 N. W. 2d 12. In Norman v. 
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Sprague, 167 Neb. 528, 93 N. W. 2d 637, this court held 
that such an instruction was not necessary unless it was 
requested by the party desiring it. In the present cause 
it was directly requested apparently the day before the 
jury was instructed by the trial court. A great deal of 
evidence in this cause was of necessity circumstantial. 
There was no such instruction given by the court on 
its own motion although circumstantial evidence was de- 
fined. The clear implication of Norman v. Sprague, 
supra, is that the tendered instruction should have been 
given on request. . 

The defendant assigns as error to the court the over- 
ruling of motions of the defendant challenging the foun- 
dation and qualifications of the plaintiffs’ expert wit- 
nesses. It objected to the opinions of State Fire Mar- 
shal Joseph F. Divis, his deputy, Vaughan W. Germain, 
and Professor W. F. Weiland when they gave their opin- 
ions as to the cause of the fire. An examination of the 
record shows that their qualifications were recited at 
considerable length. No good purpose would be served 
by lengthening this opinion by setting them out at length. 
The fire marshal and his deputy had served in their 
respective offices for many years and in other fire de- 
partments. They had investigated many fires and had 
attended schools for the purpose of being instructed 
in such work. Professor Weiland, who had been an in- 
structor at the University of Nebraska and held degrees 
from the Universities of Nebraska and Pittsburg, had 
long experience with fuel combustion processes and had 
investigated accidents, explosions, and fires. They were 
all questioned at length as to the foundation for their 
opinions. The defendant’s experts qualified as chem- 
ists and defendant contends knowledge in chemistry was a 
necessary qualification for an opinion as to the cause 
of the explosion and fire. It would seem the question 
of its cause might be approached from various angles 
and from other fields: of knowledge. “““Whether a wit- 
ness’ qualification to state his opinion is sufficiently 
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established rests largely in the discretion of the trial 
court, and its ruling thereon will not ordinarily be dis- 
turbed on appeal unless there is a clear showing of 
abuse.” Elliott v. Swift & Co., 151 Neb. 787, 39 N. W. 
2d 617. There is no merit in the defendant’s contentions 
with respect to these witnesses. 

There is objection to the opinion of Dr. A. J. Merrick 
concerning. his opinion of the cause of the dizziness 
suffered by Gladys Whittington who had been his patient 
over an extended length of time. By a hypothetical 
question he was asked whether he had an opinion as 
to the cause of her dizziness and nausea with reasonable 
medical certainty. He answered, “I can’t say with rea- 
sonable medical certainly (sic). I should say that ac- 
cording to —.” Objections were made to his further 
testimony because he could not give an opinion with 
such certainty. He was then asked, “Can you say with 
reasonable medical certainty that it would be possible 
that she would have the effects which we described and 
which you have observed from the effects of natural 
gas?” Objections were made to this for the reasons 
that they should not deal in possibilities but with rea- 
sonable medical certainty and that it was incompetent, 
irrelevant, and immaterial. Over repeated objections, 
Dr. Merrick was allowed to answer: “TI think it would 
be reasonable to say that among the causes for these 
symptoms the possibility of exposure to gas would have 
to be considered.” It seems apparent that the objec- 
tions should have been sustained and the answer ex- 
cluded. 

The trial court submitted as one of the grounds of 
negligence alleged by the plaintiff the question of de- 
fendant’s failing to detect gas leaks in the house when 
defendant inspected the plaintiffs’ furnace less than 24 
hours before the explosion and fire. This related to the 
defendant’s employee who cleaned the pilot fixture on 
request the day before. His attendance had been re- 
quested to start the furnace. There then had been no 


VoL. 177] JANUARY TERM, 1964 287 
Keene Coop. Grain &.Supply Co. v. Farmers Union Ind. Mut. Ins. Co. 


odor of gas. Brokaw and another man were there. 
There was no suggestion that he should inspect the prem- 
ises for leaks and the allegation of negligence concerning 
defendant’s duty to make an inspection at that time was 
without support in the evidence. No assignment of error 
in regard to the submission of this issue is made but it 
should not be submitted without supporting evidence at 
the new trial of the cause. 

Because of the trial court’s failure to include in its 
instructions the theory of the defendant as to the proxi- 
mate cause of the explosion and fire, the verdict and 
judgment must be set aside and the cause remanded for 
new trial in conformity with this opinion. 

REVERSED AND REMANDED. 


THE KEENE COOPERATIVE GRAIN & SUPPLY COMPANY, A 
CORPORATION, APPELLEE, V. FARMERS UNION INDUSTRIES 


Mutua. INSURANCE COMPANY, A CORPORATION, APPELLANT. 
128 N. W. 2d 773 


Filed June 5, 1964. No. 35614. 


1. Trial. In determining the sufficiency of the evidence to sus- 
tain the judgment, the evidence must be considered most favor- 
ably to the successful party and every controverted fact must 
be resolved in his favor. 

2. Insurance. The word “immediate” in referring to the notice 
required in an insurance policy means with reasonable celerity, 
with reasonable and proper diligence, and what is a reasonable 
time depends upon all the facts and circumstances of each par- 
ticular case. 

A provision in a fire insurance policy as to notice 
of loss and proof of loss requires that reasonable information 
be given to the insurance company so that it ean form some 
estimate of its rights and duties before it is obliged to pay 2 
loss, and such a provision should be construed with great liber- 
ality. Such a provision is for the benefit of the insurance com- 
pany and can be waived by it. 

4. Insurance: Estoppel. An insurance company may be estopped 
from denying liability where, by its course of dealing and the 
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acts of its agent, it has induced the insured-to pursue a course of 
. action to his detriment. 

_5.- Insurance. A course of conduct by the agent of a fire insur- 
ance company which reasonably induces the insured to believe 
‘that the company will not require strict compliance with the 
notice of loss and proof of loss requirements of the policy consti- 

‘ tutes a waiver of strict compliance with these requirements. 

In the absence of a provision in the policy that the 

failure to furnish a proof of loss within the time required shall 
work a forfeiture of the insurance, the fact that the insured 

did not strictly comply with this requirement of the policy will 
not defeat recovery. 

An insurance company may waive requirements of the 
policy concerning notice of loss and proof of loss by the con- 
duct of its agents, and a provision in the policy requiring any 
waiver to be in writing has no reference to proof of loss and 
other requirements to be performed after a loss has occurred. 

8. Evidence. Evidence of custom and usage is not admissible to 
vary or contradict the clear and unambiguous terms of an 
express contract. 

9. Evidence: Appeal and Error. Error in the admission of evi- 

‘dence is presumed to be prejudicial unless it clearly appears 
from the record in the case that it did not affect unfavorably 
‘the party against whom it was admitted. 

10. Insurance. A provision in a fire insurance policy against an 
increase in hazard is generally considered to relate to a change 
in the use of the property and not to prohibit the making of 
necessary repairs to the property. 

11. Trial: Appeal and Error. Instructions to the jury should be 
considered as a whole and if they fairly submit the case, they 
are not erroneous. 


Appeal from the district court for Kearney County: 
Norris CHADDERDON, Judge. Reversed and remanded. 


Downing & Downing and John E. Dougherty, for ap- 
pellant. 


Meier & Goossen and Tye, Worlock, Knapp & Tye, 
for appellee. | 3 

Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


- BosLaucy, J. 
This is an action upon a fire insurance policy issued 


Vou. 177] JANUARY TERM. 1964 289 
Keene Coop. Grain & Supply Co. v. Farmers Union Ind. Mut. Ins, Co. 


by the Farmers Union Industries Mutual Insurance Com- 
pany, the defendant, to the Keene Cooperative Grain & 
Supply Company, the plaintiff. In the trial court the 
jury returned a verdict for the plaintiff. The defendant’s 
motion for new trial was overruled and it has appealed. 

The plaintiff operates a grain elevator and storage 
facility at Keene, Nebraska. On October 31, 1960, the 
manager of the plaintiff noticed that some of the bolts 
in two of the steel grain storage tanks had been sheared 
off and that the seams in the tanks were spreading in 
several places. The tanks are 38 feet in diameter and 
approximately 65 feet in height, and are constructed 
of steel sheets bolted together and placed upon a con- 
crete foundation. Both of the tanks were filled with 
grain. A meeting of the plaintiff’s board of directors was 
called and Adrian D. Sivinski, one of the contractors, 
and Jay Swenson, a representative of the company which 
had supplied the tanks, were notified. 

The board met with Sivinski and Swenson at the 
elevator on November 1, 1960. It was decided that 
emergency repairs should be made by reinforcing the 
tanks with cables and welding metal bars across the 
seams that had failed. Arrangements were made for 
the work to start that afternoon. 

On November 30, 1960, it was discovered that smoke 
or steam was escaping from a bolt hole in tank No. 18 
and an area on the exterior surface of the tank was 
warm. Carbon tetrachloride was pumped into the tank 
through the bolt hole and on the following day another 
chemical was injected into the tank. The manager of 
the plaintiff discussed the situation with the fire chief 
at Minden, Nebraska, and with the fire chief at Hildreth, 
Nebraska. The fire chief at Hildreth, Nebraska, in- 
spected the tank and suggested that the openings into 
the tank be sealed. Tar and a substance similar to putty 
were then applied to the cracks in the foundation and 
the openings in the tank. 

Some time later the exterior of the tank cooled off but 
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at different times the surface of the tank would become 
warm again. On one occasion a liquid chemical was 
put into the tank. The tank was equipped with temper- 
ature recording devices known as hot spot detectors. 
At no time did these devices indicate that there was an 
abnormal temperature in the grain. 

Shortly after January 1, 1961, Ben Howell, a field 
representative of the defendant, called at the office of 
the plaintiff. The plaintiff's manager told Howell that 
the plaintiff had had some trouble with the welding 
and that the plaintiff had a fire or had had a fire. Howell 
said not to worry; that there was plenty of fire insur- 
ance; and that when the plaintiff found out what the 
bill was, to send it in and the defendant would take 
care of it. 

_On March 21, 1961, when the plaintiff began to unload 
the grain from tank No. 18, it became apparent that a 
quantity of the grain had been damaged by fire. The 
plaintiff's manager notified Howell by telephone and 
the defendant sent adjusters to inspect the tank and in- 
vestigate the loss. Later the defendant denied liability 
under the policy and this action followed. 

The defendant assigns as error the insufficiency of 
the evidence to sustain the judgment; the admission of 
evidence with regard to waiver of notice and proof of 
loss; the admission of evidence with respect to custom 
and usage of other insurance companies; and the giving 
of certain instructions. 

In determining the sufficiency of the evidence to sus- 
tain the judgment, the evidence must be considered 
most favorably to the successful party and every contro- 
verted fact must be resolved in his favor. Trailmobile, 
Inc. v. Hardesty, 173 Neb. 46, 112 N. W. 2d 535. The 
evidence in this case, when considered in conjunction 
with this rule, is sufficient to sustain the judgment un- 
less the evidence establishes one or more of the policy 
defenses upon which the defendant relies. These defenses 
will be discussed separately. 
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The insurance policy involved in this case required 
the plaintiff to give the defendant immediate written 
notice of any loss and render a proof of loss within 60 
days after the loss. The defendant contends that the 
plaintiff has no right of recovery because the plaintiff 
failed to comply strictly with these requirements of the 
policy. 

The word “immediate” in referring to the notice re- 
quired in an insurance policy means with reasonable 
celerity, with reasonable and proper diligence, and 
what is a reasonable time depends upon all the facts 
and circumstances of each particular case. George v. 
Aetna Casualty & Surety Co., 121 Neb. 647, 238 N. W. 
36. 

A provision in a fire insurance policy as to notice 
of loss and proof of loss requires that reasonable in- 
formation be given to the insurance company so that 
it can form some estimate of its rights and duties before 
it is obliged to pay a loss, and such a provision should 
be construed with great liberality. Continental Ins. Co. 
v. Lippold, 3 Neb. 391. Such a provision is for the 
benefit of the insurance company and can be waived by 
it. Morris v. American & Foreign Ins. Co., 150 Neb. 765, 
35 N. W. 2d 832. 

An insurance company may be estopped from Wenge 
ing liability where, by its course of dealing and the acts 
of its agent, it has induced the insured to pursue a course 
of action to his detriment. Everett v. Metropolitan Life 
Ins. Co., 129 Neb. 386, 261 N. W. 575. <A course of con- 
duct by the agent of a fire insurance company which 
reasonably induces the insured te believe that the com- 
pany will not require strict compliance with the notice 
of loss and proof of loss requirements of the policy con- 
stitutes a waiver of strict compliance with these require- 
ments. Brown v. Firemen’s Insurance Co., 106 Neb. 
615, 184 N.-W. 88. 

The. jury in:this case fixed the date of the fire as. 
November. 30, 1960. The undisputed evidence is that 
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the plaintiff’s manager notified the defendant’s field 
representative in person at the elevator in Keene, Ne- 
braska, early in January 1961, that a loss had occurred. 
The field representative replied that when the amount of 
the loss had been determined, a statement of the loss 
should be sent to the defendant and the loss would then 
be paid. The evidence further shows that this was the 
procedure which the plaintiff and the defendant had 
followed in regard to three previous claims made under 
this policy. This evidence, which is uncontradicted, 
shows a waiver by the defendant of strict compliance 
with the immediate written notice requirement of the 
policy and a substantial performance of the notice re- 
quirement of the policy by the plaintiff. Consequently, 
under the facts and circumstances in this case, the fail- 
ure of the plaintiff to give immediate written notice of 
the loss to the defendant was not a defense available to 
the defendant. 

The plaintiff did not submit a formal proof of loss to 
the defendant but did submit a formal written “Notice 
of Loss” on July 22, 1961. In the absence of a provi- 
sion in the policy that the failure to furnish a proof of 
loss within the time required shall work a forfeiture of 
the insurance, the fact that the insured did not strictly 
comply with this requirement of the policy will not de- 
feat recovery. Northern Assurance Co. v. Hanna, 60 
Neb. 29, 82 N. W. 97. The evidence shows that in 
handling previous losses under this policy the defendant 
had not insisted upon strict compliance with the proof 
of loss requirement of the policy and that in this in- 
stance the plaintiff was following the same procedure 
that had been followed in regard to previous losses. 

The trial court instructed the jury that a waiver of 
the requirements of the policy concerning notice of loss 
and proof of loss need not be in writing. The de- 
fendant contends that the instruction was erroneous 
because the policy provides no waiver of any provision 
shall be valid unless in writing. An insurance com- 


VoL. 177] JANUARY TERM, 1964 293 
Keene Coop. Grain & Supply Co. v. Farmers Union Ind. Mut. Ins. Co. 


pany may waive requirements of the policy concerning 
notice of loss and proof of loss by the conduct of its 
agents, and a provision in the policy requiring any waiver 
to be in writing has no reference to proof of loss and 
other requirements to be performed after a loss has 
occurred. Morgenstern v. Insurance Co. of North Amer- 
ica, 89 Neb. 459, 131 N. W. 969. 

The plaintiff produced three witnesses who were per- 
mitted to testify, over proper objection, that it was the 
general usage and custom of insurance companies in 
that area not to require a written notice of loss or a 
written proof of loss within the time specified in the 
policy. This evidence was not relevant to any issue in 
the case and the objections to the testimony should 
have been sustained. 

The policy issued to the plaintiff clearly and express- 
ly required both a written notice of loss and a proof 
of loss within 60 days. Evidence of custom and usage 
is not admissible to vary or contradict the clear and 
unambiguous terms of an express contract. Rickertsen 
v. Carskadon, 172 Neb. 46, 108 N. W. 2d 392. Evidence 
that third parties customarily waive certain provisions 
in their contracts did not tend to prove that the defend- 
ant in this case waived the provisions in its policy. 

Error in the admission of evidence is presumed to be 
prejudicial unless it clearly appears from the record in 
the case that it did not affect unfavorably the party 
against whom it was admitted. Grantham v. Farmers 
Mutual Ins. Co., 174 Neb. 790, 119 N. W. 2d 519; Singles 
v. Union P. R.R. Co., 174 Neb. 816, 119 N. W. 2d 680; 
Phillips Petroleum Co. v. City of Omaha, 171 Neb. 457. 
106 N. W. 2d 727; Fries v. Goldsby, 163 Neb. 424, 80 
N. W. 2d 171; Borden v. General Ins. Co., 157 Neb. 98, 
59 N. W. 2d 141. From our examination of the record 
in this case we are unable to say that the admission of 
evidence as to the usage and custom of other insurance 
companies did not affect the defendant unfavorably. This 
evidence tended to characterize the defendant as being 
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unreasonable or unfair in relying upon the terms and 
conditions of its policy, and was prejudicial to the 
defendant. 

The policy involved in this case provided that the de- 
fendant “shall not be liable for loss occurring * * * 
while the hazard is increased by any means within the 
control or knowledge of the insured.” The defendant 
argues that the repair of the tank by welding increased 
the hazard and that the defendant should not be liable 
for the fire and resulting loss. 

A provision in a fire insurance policy against an in- 
crease in hazard is generally considered to relate to a 
change in the use of the property and not to prohibit the 
making of necessary repairs to the property. See, Carr 
v. Iowa Mutual Tornado Ins. Assn., 242 Iowa 1084, 49 N. 
W. 2d 498, 28 A. L. R. 2d 751; 29A Am. Jur., Insurance, 
§ 891,’p. 100. The policy involved in this case specif- 
ically provided that permission was granted for altera- 
tion and repairs to any building. The trial court in- 
structed the jury that the plaintiff was required to use 
ordinary care in making repairs to the tank and that this 
should be considered in determining whether the plain- 
tiff increased the risk in violation of the policy provi- 
sions. This was a correct interpretation of the policy. 

The policy involved in this case provided: “This Com- 
pany shall not be liable for loss by fire * * * caused, 
directly or indirectly, by * * * neglect of the insured to 
use all reasonable means to save and preserve the 
property at and after a loss.” The policy further pro- 
vided that in the event of a loss the plaintiff should 
“forthwith separate the damaged and undamaged per- 
sonal property.” The defendant argues that the loss 
in this case resulted from the failure of the plaintiff to 
remove the grain from tank No. 18 after the fire was 
discovered and not extinguished and that the failure 
of the plaintiff to separate and preserve the undamaged 
grain prevents any recovery on the policy. 

The two steel tanks which were found to be defective 
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on October 31, 1960, were known as No. 18 and No. 
19. Tank No. 18 contained over 67,000 bushels of. wheat. 
Tank No. 19 contained corn. ; 

The plaintiff had no extra storage capacity available 
at that time into which the grain from either tank No. 
18 or tank No. 19 could be transferred. Because tank 
No. 19 was in worse condition than tank No. 18, the 
plaintiff decided to repair tank No. 19 first. The plain- 
tiff requested loading orders from the Commodity Credit 
Corporation for the grain in tank No. 19, completed per- 
manent repairs to tank No. 19, and then began to trans- 
fer the grain in tank No. 18 to tank No. 19. Tank No. 
19 did not become available for use again until March 
21, 1961. 

Emergency repairs were made to both tanks by weld- 
ing. There was no fire loss of any kind in tank No. 
19. The evidence shows that after November 30, 1960, 
the plaintiff suspected that there was a fire, or had been 
a fire, in tank No. 18, but there was no conclusive evi- 
dence at any time before March 21, 1961, that a fire ex- 
isted in tank No. 18 which had not been extinguished. 
The hot spot detectors in tank No. 18 did not indicate an 
abnormal temperature in the grain at any time. Al- 
though the surface of tank No. 18 became warm at dif- 
ferent times, there was evidence that moisture will 
cause grain to heat under certain conditions. 

The requirement of the policy is that the plaintiff shall 
use all reasonable means to save and preserve the prop- 
erty after a loss. The trial court instructed the jury 
that the plaintiff was required to use ordinary care to 
protect the property from further damage. We think 
that the evidence in this case presented a question for the 
jury as to whether the plaintiff had complied with this 
requirement of the policy, and that the instructions of 
the court properly submitted this issue to the jury. 

The policy involved in this case provided that the 
basis for determining value and loss on grain shall be 
the market value at the time of the loss in Chicago, 
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Duluth, Kansas City, Minneapolis, or other terminal 
market selected by the insured, less unincurred selling 
expenses and freight. The plaintiff produced evidence 
as to what the market price of wheat was in Kansas City 
and what the freight rate was to Kansas City on the date 
that the loss occurred. The evidence also shows that 
the market value of wheat in Keene, Nebraska, is de- 
termined upon the basis of the market price in Kansas 
City, and that the damaged wheat was disposed of by 
sale. 

The trial court instructed the jury that the loss should 
be computed upon the basis of the Kansas City market. 
The defendant contends that this instruction was errone- 
ous because there was evidence that the liability of the 
plaintiff to the Commodity Credit Corporation for the 
wheat in tank No. 18 had been settled upon the basis 
of the market price in Omaha. There was no evidence 
that the plaintiff selected the Omaha market for any 
purpose, but in any event the liability of the plaintiff 
to the Commodity Credit Corporation was entirely 
separate and distinct from the rights which the plaintiff 
had against the defendant under the fire insurance 
policy. The plaintiff had a right to select the Kansas 
City market as the basis for computing the loss under 
the policy. The evidence produced and the instruction of 
the court conformed to the requirement of the policv. 

In instruction No. 1 the trial court summarized the 
contentions of the parties and advised the jury that the 
defendant admitted that the plaintiff had suffered some 
loss to grain by reason of fire. The defendant contends 
that the instruction was erroneous because it did not 
refer to the general denial of the answer which raised 
the question of the character and extent of the damage. 

The defendant did not allege or attempt to prove that 
a fire did not occur or that the grain in tank No. 18 was 
not damaged. The theory of the defense was that the 
plaintiff violated the terms and conditions of the policy. 
By other instructions the court advised the jury that the 
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plaintiff was required to prove the amount of its dam- 
ages and the method by which the damages should be 
computed. Instructions to the jury should be consid- 
ered as a whole and if they fairly submit the case, they 
are not erroneous. Hiner v. Nelson, 174 Neb. 725, 119 
N. W. 2d 288. The defendant’s objections to instruc- 
tion No. 1 is without merit. 

Because of error in the admission of evidence as to 
the usage and custom of other insurance companies, the 
judgment of the district court is reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED. 

SPENCER, J., dissenting. 

I am not in accord with the majority opinion. The 
judgment herein should be affirmed. I do not believe the 
admission of the evidence of custom and usage could 
possibly be prejudicial error in this case. 

Defendant’s objection to the testimony was that it was 
an attempt to vary, contradict, or change the terms 
of a written contract. The insurance policy in question 
required a written proof of loss. The majority opinion 
specifically finds that under the evidence herein there 
was a waiver by the defendant of strict compliance 
with the contract, and that the failure of the plaintiff 
to give immediate written notice of the loss of the de- 
fendant was not a defense available to the defendant. 

Further, before the questioned testimony was admitted, 
evidence had been adduced to show that in handling 
previous losses under this policy, the defendant had not 
insisted upon strict compliance with the proof of loss 
requirement of the policy, and that the plaintiff in this 
instance followed exactly the same procedure followed 
on previous losses under the policy. The testimony ob- 
jected to does no more than show that other insurance 
companies in that particular area followed the same pro- 
cedure which was followed by the defendant’s represen- 
tative in this instance as well as on other adjustments 
made under the same policy. 
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In Smith v. Bankers Nat. Life Ins. Co., 130 Neb. 552, 
265 N. W. 546, we said: “Complaint is made that the 
trial court erred in. permitting the appellee to testify, 
over objection, as to a conversation had with:one of :the 
directors of the company outside the office of the com- 
pany. The law is well settled that directors of a cor- 
poration, as such, have the authority to bind it only 
when they act collectively as a board. They are not 
ex officio agents of a corporation and their individual 
declarations and admissions, when not acting as a board, 
are not binding on the corporation, nor admissible in 
evidence against it. 3 Fletcher, Cyclopedia Corporations, 
sec. 2168. This testimony seems to have been received 
as evidence of waiver of the provision requiring proof 
of insurability. The record discloses the proof on this. 
point to be ample outside of any. testimony of the direc- 
tor; therefore, the reception of such evidence would be, 
at the most, error without prejudice.” 

In O’Neil v. Union Nat. Life Ins. Co., 162 Neb. 284, 
75 N. W. 2d 739, we said: “The conclusion is that it 
was error to admit the certified copy as evidence of the 
cause of death, but, as was true in NcNaught v. New 
York Life Ins. Co., supra, the error was without preju- 
dice since death and cause of death was otherwise posi- 
tively and unequivocally proved as will hereinafter 
appear.” 

As I view the record, therefore, the admission of this 
evidence, which was not relevant to any submissible 
issue in the case, was not prejudicial error because the 
plaintiff had previously established by other evidence 
that the defendant had waived strict compliance. 
Harmless error in the admission of evidence has never 
been sufficient ground for the reversal of a judgment. 
Bresley v. O’Connor, Inc., 163 Neb. 565, 80 N. W. 2d 711. 

Wuite, C. J., authorizes me to say that he joins in 
this dissent. ; 
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Martin KOMETSCHER ET -AL., APPELLEES, V.- TED —_ 
* DOING: BUSINESS AS TED’S MosBILE:- HOMES, APPELLEE, - 
= MEELERDED WITH MosILE HOME FINANCE COMPANY, 


oo A CORPORATION, APPELLANT. 
128 -N. W. 2d 781 . : 


- Filed June 5, 1964. No. 35618. 


1. ‘Appeal and Error: Statutes. Legislation affecting the merits of 
-a controversy adopted subsequent to a trial in district court 
dealing with a subject matter with which the Legislature has the 
power to act retroactively is an exception to the requirement- 
that only assignments of. error assigned i in the trial court may be 
inquired into in this court. 

2. Penalties. A liability imposed as a consequence of the doing 

"'’ of the omission to do an act which is not measured by any injury: 

flowing from the act or omission is in the nature of‘a punishment.. 

: A statute which imposes such a liability in effect. in- 

_ flicts a penalty and is of a penal character. 

4. Penalties: Appeal and Error. In case of a change of law. pro- 
viding for civil penalties this court, if the law so provides, 
will. apply it to a case pending on appeal rather than. raed 
the: law in effect when the judgment was rendered. 

5. Judgments. A final judgment is one that disposes of the case 

- either by dismissing it before hearing is had upon the merits, 
_ or after trial by rendition of judgment for the. plaintiff or 
‘ " defendant. 
6. Statutes: Judgments. Legislative Bill. 17, Seventy-fourth (Ex: 


’ traordinary) Session of the Legislature’of Nebraska, 1963, found, a 


not to be applicable to judgments entered on the merits in the: 
trial court and pending herein on appeal. 


Appeal from the district court for Lancaster County: 
Joun L. Polk, Judge. Affirmed. 


Crosby, Pansing, Guenzel & Binning, Donn E. Davis, 
and Theodore L. ‘Kessner, for. appellant. 


Dennis Sulc,: Kier, Cobb & -Luedtke, - and Janice L 
Gradwohl, ‘for appellees Kometscher... - --- 


‘Heard ‘before WHITE, C. Ds: “CARTER, MessMore, YEAGER, 
SPENCER, BQSLAUGH, and BRowER, JJ. 


1 
a 


| SPENCER, J ei degeteh te, SR foe . seas 
'. This-action-involved a conditional: sales contract. on “a. 
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house trailer purchased by Martin Kometscher and 
Jeanne Kometscher, plaintiffs, hereinafter referred to as 
such, from Ted Wade, doing business as Ted’s Mobile 
Homes, and assigned to Mobile Home Finance Company, 
a corporation, defendants. The trial court found the 
contract to be usurious, declared the note and contract 
void and uncollectible, ordered the defendants to deliver 
the certificate of title to the plaintiffs, and rendered a 
judgment against the defendants in the amount of 
$378.60. 

Defendant Mobile Home Finance Company, a corpo- 
ration, hereinafter referred to as defendant, perfected 
an appeal to this court. Subsequent to the filing of the 
appeal, defendant filed a motion for extension of brief 
day, supported by an affidavit indicating that it intended 
to restrict the issues of the appeal to the effect and 
validity of remedial legislation passed by the Seventy- 
fourth (Extraordinary) Session of the Legislature of 
Nebraska, 1963, and specifically Legislative Bills 16 and 
17. Defendant’s brief is restricted to these issues. 

Plaintiffs challenged the right of the defendant under 
our rules to abandon its objection to the finding of the 
trial court on the evidence adduced and to perfect its 
appeal solely on the basis of the new legislation. Under 
Rule 8a 2 (4) of the Revised Rules of the Supreme Court, 
1963, only assignments of error urged in the trial court 
will be considered in this court. We are dealing here 
with a special situation which constitutes an exception 
to the rule. Legislation affecting the merits of a con- 
troversy adopted subsequent to a trial in the district 
court dealing with a subject matter with which the Legis- 
lature has the power to act retroactively is an exception 
to the requirement that only assignments of error as- 
signed in the trial court may be inquired into in this 
court. 

Plaintiffs argue also that a case in Nebraska must be 
determined on the law as it stands when the judgment 
of the lower court is rendered therein. On the general 
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proposition, we can say generally that while courts ap- 
pear to have reached different conclusions concerning 
the validity of curative statutes which impair judg- 
ments, the recent decisions indicate that the apparent 
disagreement can be almost entirely eliminated by mak- 
ing a distinction between public and private rights. 30A 
Am. Jur., Judgments, § 7, p. 165. There is no question 
but that plaintiffs’ position is correct if vested rights are 
involved. The question, therefore, is whether plaintiffs’ 
rights are contractual or penal. 

In the early case of Kleckner v. Turk, 45 Neb. 176, 
63 N. W. 469, we held that a liability imposed as a con- 
sequence of the doing or the omission to do an act 
which is not measured by any injury flowing from the 
act or omission is in the nature of a punishment. A 
statute, therefore, which imposes such a liability in ef- 
fect inflicts a penalty and is of a penal character. The 
penal character of the remedy herein is fully discussed 
in Davis v. General Motors Acceptance Corp., 176 Neb. 
865, 127 N. W. 2d 907, in which we held usury statutes 
are generally held to be penal in nature and subject 
to amendment or repeal by retroactive legislation. 

Since the submission of the case herein, L. B. 16, Laws 
1963, Special Session, chapter 8, page 98, has been de- 
termined to be special legislation and in violation of 
Article ITI, section 18, Constitution of Nebraska, and 
therefore unconstitutional. Davis v. General Motors 
Acceptance Corp., supra. L. B. 16, therefore, will not be 
discussed further herein. 

L. B. 17, Laws 1963, Special Session, chapter 9, page 
103, which amends the penalty sections of the Install- 
ment Loan Act, was held to be valid and constitutional 
and to be applicable to all loans which are subject to the 
Installment Loan Act, except where an action on such 
loan has been reduced to final judgment. Davis v. Gen- 
eral Motors Acceptance Corp., supra. 

On this latter point, L. B. 17 specifically provides as 
follows: “Sec. 5. Except as to those transactions on 
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which.an action at law or in equity has . bean reduced 
to-a.final judgment as of the effective date of this act, 
the penalty. provisions. of section 45-137, Reissue Revised 
Statutes of. Nebraska, 1943,. _as: amended by Legislative 
Bill. 513, enacted by the Seventy-third Session of the 
Legislature of Nebraska and as further amended by this 
act.and the penalty provisions of -sections 45-138, 45- 
154 and 45-155, Reissue Revised Statutes of Nebraska, 
1943, ‘as amended by -this act, shall apply. to all. trans- 
actions made prior to the effective date of this act.” L. 
B. 17 became effective November 15, 1963. Judgment 
herein was,rendered in the district court July 18, 1963. 
Motion for a new trial was overruled August 2, 1963, 
and the action was pending in this court on. appeal on 
November - 15, 1963. — 

Inasmuch .as many of the issues said by the parties 
herein | have been exhaustively discussed. in Davis v. 
General Motors Acceptance Corp., supra, we .concern 
ourselves in this opinion only with two narrow prob- 
lems. Has the action herein been reduced to final. judg- 
ment,.and if not, is the new law applicable because the 
action of the: Legislature took place after judgment was 
rendered in the district court and while the appeal was 
pending in this court? We will consider them in reverse 
‘order: 

_. There is some disagreement as to what law should be 
applied where judgment has been rendered in a court 
of original jurisdiction and is pending in an. appellate 
court on appeal when a change is made in the law. There 
seems, however, to be very little disagreement as to 
what law should be-applied where penalties are involved, 
as noted in-the following found at page 1332 of an An- 
notation in 111 A. L. .R. 1317: -“Although there is some 
authority to the contrary (Taylor v. Rushing (1829) 2 
Stew. (Ala.): 160; Dunham v. Anders (1901) 128 .N. C. 
207, 38 S. E. 832, 83 Am. St. Rep. 668), by the great 
weight of authority, in case of a change of law :provid- 
ing: for’ civil penalties (as is also the rule in case of 


Vou. 177] JANUARY TERM, 1964 303 
: 7 Kometscher. v,. Wade | 


change.of criminal.law, not within the scope of the an- 
notation), the rule generally adopted is that the appel- 
late.court..will determine the,question.on appeal accord- 
ing. to the. law. prevailing at the time.of the decision on 
appeal, and-not. according to. the law prevailing at the 
time. of. the rendition of the judgment apposed from.” 
(Citing Cases. ) 

In 5 Am. Jur: 2d, Appeal and Error, § 729, p. 173, we 
find. ‘the: following: : ‘Where. the. controlling law -has 
changed: between. the entering of the.decision below and 
the.consideration of the matter. on appeal, it has been 
said:that the.case should be determined in the light of 
the current law, as it existed at ‘time. of the - appellate 
decision,..at least where, the. change in the law was in- 
tended to-be'retroactive.” >. 

P Where the. Legislature |has the ‘right to act retroac- 
tively, the-law appears to be settled in Nebraska. If it 
desires to do so, ‘it may apply the legislation to cases 
pending.on. appeal. -In City of Beatrice: v. Gage County, 
130 Neb. 850, 266 N. W. 777, we said as: follows: -‘“There 
is‘a much.older case decided in 1801 by John Marshall, 
C, Jes and. entitled United. States. v.. Schooner Peggy, 1 
Cranch (U. S.) *103, 2 L. Ed. 49, which concerns the 
small ° Schooner Peggy, navigated by. ten men,. -which 
ran ashore-on the island ruled by General Toussaint 
L’Ouverture,,.and was: there .captured by an ‘American 
vessel as a prize and. condemned as forfeited, one-half 
to the use ofthe United: States and the other half to 
the officers and men of the armed vessel Trumbull. 
Before the supreme court of the United States gave 
judgment, on the writ of error, a treaty was entered into 
with France on December 21, 1801, which provided that 
property not yet definitely condemned: should. be ,mutu- 
ally,.restored. Chief Justice; Marshall held . that. the 
property. had not been. definitely condemned, since the 
judgment of. condemnation. had: been appealed from and 
was undecided at the. time when the.treaty took effect; 
that, -therefore, the property should ‘be restored, the 
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chief justice holding: ‘It is, in the general, true that 
the province of an appellate court is only to inquire 
whether a judgment, when rendered, was erroneous or 
not. But if, subsequent to the judgment, and before 
the decision of the appellate court, a law intervenes and 
positively changes the rule which governs, the law must 
be obeyed, or its obligation denied. * * * In such a case, 
the court must decide according to existing laws, and 
if it be necessary to set aside a judgment, rightful when 
rendered, but which cannot be affirmed, but in viola- 
tion of law, the judgment must be set aside.’ See Love- 
lace v. Boatsman, 113 Neb. 145, 202 N. W. 418; Kleckner 
v. Turk, 45 Neb. 176, 63 N. W. 469.” 

There is no question but that the Legislature as to 
penalty provisions had the right to provide that L. B. 
17 would be effective as to cases pending on appeal. The 
question then is not what the Legislature could lawfully 
do, but what it actually did do in L. B. 17. 

It is the plaintiffs’ contention that the Legislature, in 
using the term “final judgment” used it in its generally 
accepted sense, which in this case would mean a judg- 
ment disposing of the merits of the controversy between 
the parties in the court of original jurisdiction. This, 
in a strict legal sense, appears to be the universally ac- 
cepted meaning of the term. A final judgment is one 
which puts an end to an action at law by declaring that 
the plaintiff either has or has not entitled himself to 
recover the remedy he sues for. 3 Blackstone Comm. 
398. 

The rule announced by the United States Supreme 
Court, unless the context of the act requires otherwise, 
is as follows: “The rule is well settled and of long 
standing that a judgment or decree to be final * * * 
must terminate the litigation between the parties on the 
merits of the case, so that if there should be an affirm- 
ance here, the court below would have nothing to do 
but execute the judgment or decree it had already ren- 
dered.” Bostwick v. Brinkerhoff, 106 U. S. 3, 1 S. Ct. 
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15, 27 L. Ed. 73. See, also, LaBourgogne, 210 U. S. 95, 
28 S. Ct. 664, 52 L. Ed. 973. 

A final judgment is one that disposes of the merits 
of the case in the court of original jurisdiction. See, 
Nelson v. Brown, 59 Vt. 600, 10 A. 721; Frank P. Miller 
Paper Co. v. Keystone Coal & Coke Co., 275 Pa. 40, 118 
A. 565; Sanders v. May, 173 N. C. 47, 91 S. E. 526; Camp 
Phosphate Co. v. Anderson, 48 Fla. 226, 37 So. 722; Lam- 
berton v. McCarthy, 30 Idaho 707, 168 P. 11; Goodloe v. 
City of Richmond, 278 Ky. 794, 129 S. W. 2d 563; Daniels 
v. Daniels, 9 Colo. 133, 10 P. 657; Kist v. Coughlin, 
210 Ind. 622, 1 N. E. 2d 602; State v. Logan, 1 Nev. 509; 
Fullen v. Fullen, 21 N. M. 212, 153 P. 294. 

It is axiomatic that only final judgments are appeal- 
able to this court. See cases collected under Nebraska 
Digest, Appeal and Error, Key No. 66. This has always 
been the Nebraska rule. In Daniels v. Tibbets, 16 Neb. 
666, 21 N. W. 454, we said: “To obtain a review in this 
court there must be a final judgment upon the merits 
of the case in the court below. Riddle v. Yates, 10 Neb., 
510. Nichols, Shepherd & Co. v. Hail, 5 Neb., 194.” 

In Anson v. Kruse, 147 Neb. 989, 25 N. W. 2d 896, quot- 
ing the early case of Hall v. Vanier,.7 Neb. 397, we said: 
“A final judgment is one that disposes of the case either 
by dismissing it before hearing is had upon the merits, 
or after trial by rendition of judgment for the plaintiff 
or defendant.” 

Our statute defines “judgment” as: “* * * the final 
determination of the rights of the parties in an action.” 
§ 25-1301, R. S. Supp., 1961. In section 25-1905, R. R. 
S. 1943, we find the following language, which indi- 
cates the application of the common meaning of the 
term “final judgment”: “The plaintiff in error shall 
file with his petition a transcript of the proceedings 
containing the final judgment * * * sought to be re- 
versed, vacated or modified.” (Emphasis supplied.) 

In the instant case judgment was rendered in the dis- 
trict court against both defendants. Only one of them, 
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Mobile. Home Finance Company; perfected ¢ an a eee ‘to 
this court. This defendant argues that: the judgment 
cannot be. considered: as final because. it is subject, ‘to*re- 

versal,..that itis to .be .considered final. only : for: the 
limited. ‘purpose of: appeal. Appeal in no way affects its 
finality. . It is considered as. final until it is. reversed. 
As we. said in Creighton, v. ‘Keith, 50 Néb. 810, 70 N. W. 
406: - “If the: judgment . had not. been appealed. from it 
would, -upon a. familiar elementary. ‘principle, have, so 
completely terminated and adjudicated: all. the: questions 
embraced within the issues as to conclude the. parties. 
The appeal does not take.from the. judgment. its, chief 
and much valued. ‘characteristic ,—that of. terminating 
the litigation by. a. final: and conclusive: adjudication}; on 
the. contrary,,.,the judgment. retains that. characteristic 
and. possesses. ‘that: effect until. reversed,” Celhotts AP 
péllate- Procedure, sec. 544.) 

; Our law, ‘specifically provides that no ‘appeal: shall. fact 
25- 1916, R..R:S. 1943. -Unless such bondi ris filed. 2 a iudg- 
ment.-is enforceable by appropriate writ even: though 
appeal may be pending. Could this be done if we did-not 
consider. the.judgment as final until reversed or vacated? 
,..Even though: a judgment. has been appealed and af- 
firmed in this court, it. still might subsequently be va- 
eated for.fraud in a proper ease. Under the provisions of 
section 25-2001, R. R. S. 1943, many judgments which 
have been considered final for years have been vacated. 
No one questions the fact that until vacated aey were 
final judgments. 

-A case closely analogous in many ways to the isan 
one because of the similarity of statutory provisions that 
a.judgment may be enforced unless superseded: and a 
retroactive statute was involved, is In re ‘Bailey, 40 
N.. Y. S.-2d 746, 265 App.. Div. 758, in which we.find 
the following: “The more: serious question, is. whether 
the petitioners «acquired -any rights under: the, statute 
in view of the fact that .the original judgment was. en- 
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tered prior ae the. effective date of the. stabiie. aud. its 
retroactive: provisions are limited to pending; actions : “in 
which no final judgment. has been made. and: entered. : 
The determination of. this question depends upon the 
construction tobe. given. to .the words oe judement, 
(Emphasis, supplied. ) 

“The expression ‘final judgment’ has. a. well: defined 
meaning in.the Civil Practice Act, It designates | that 
judgment of the court. of! original jurisdiction by .which 
the rights of the parties are adjudicated and determined. 
The finality of the judgment | so entered is not affected 
‘by the’ pendency of an appeal. * * * In this State in, the 
absence of a stay a “judgment entered in. the Supreme 
Court has complete finality. Execution may be entered 
thereon even though an ‘appeal is pending. . The judg: 
thent may be satisfied while ‘the appeal is. pending. 
Though there may be a reversal and another final; ‘judg- 
ment, nevertheless, the first judgment: was a final judg- 
ment i in the action.” This case was affirmed: ‘by’ ‘the Court 
of Appeals in In re Bailey, 291 N. Y. 534, 50 N.E: 2d 653. 
The only question on appeal was s the meaning of ‘the term 
“final . judgment.” >»: > 

In United States ‘Cas. Ths. Co. v. Gilmore, 6 Ohio- A 
Ab. 334, the court held that proceedings iii error -to re- 
verse a judgment do not render it any less final. Ms 

In Edwards v. Fidelity & Casualty Co. of. New York, 
11 La. App. 176, 123 So. 162, in which it was necessary 
to determine the. meaning of the term “final judgment” 
in an insurance liability policy, we find the. following: 
“Within liability policy, providing that no_ action . shall 
be “prought against insurer to recover under | it till final 
judgment shall have been recovered against ‘ assured, 
judgment is ‘final,’ as soon as there is a right to ‘exécute 
it against: assured, notwithstanding a devolutive’ appeal. » 

“In Sweet v. Sherman, 21 Vt. 23, the Vermont ‘court 
held that’a judgment:obtained “in ‘a lower ‘court'is the 
final judgment in the suit even: anene? the case.is- Benes 
ing in the Supreme Court. tah okt 
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The meaning of “final judgment” is so well estab- 
lished that some states, such as California, have found 
it advisable to specifically legislate on the point. Sec- 
tion 1049 of the California Code of Civil Procedure pro- 
vides that an action is deemed to be pending until its 
final determination on appeal or until the time for 
appeal has passed. 

In Gray v. Sawyer (Ky. App.), 252 S. W. 2d 10, the 
Kentucky court held that the term “final judgment” as 
used in their statute providing that no appeal for a new 
trial on the grounds of newly discovered evidence could 
be made later than the second term after its discovery 
nor more than 3 years after final judgment, meant final 
judgment in the trial court and not the judgment ren- 
dered by the court on appeal. ‘ 

There is an even more potent argument as to the 
meaning intended by the language used in L. B. 17. In 
City of Beatrice v. Gage County, 130 Neb. 850, 266 N. W. 
777, quoted heretofore, the Legislature in the acts there 
involved specifically provided the acts should be: ‘‘* * * 
taken to apply to any case now pending in which judg- 
ment has not become final in a court of last resort.” 
(Italics supplied.) Laws 1935, c. 31, p. 135, c. 88, p. 284. 
This language leaves no room for argument. It clearly 
shows the intention of the Legislature. The act in ques- 
tion, L. B. 17, however, does not so provide. It simply 
uses the term, “reduced to a final judgment.” If it had 
been the intention of the Legislature to subject cases 
pending on appeal to the legislation, it would have been 
an easy matter to have so provided. That is the method 
it has employed in the past. It is not the province of 
the court to provide an interpretation which the Legis- 
lature might have adopted if it had been called to its 
attention. This must be so where the term used has so 
universal a meaning as the one used. 

For the reasons given, we find L. B. 17 not applicable 
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to the instant case, and affirm the judgment of the trial 
court. 
AFFIRMED. 

CaRTER, J., dissenting. 

The question presented in this case is the meaning 
of the words “final judgment” as used in section 5, L. 
B. 17, Extraordinary Session, 1963. This section states 
in part: “Except as to those transactions on which an 
action at law or in equity has been reduced to a final 
judgment as of the effective date of this act, the penalty 
provisions of * * * (L. B. 17) shall apply to all trans- 
actions made prior to the effective date of this act.” 

The general rule is that a statute which the Legis- 
lature could properly make retroactive, which takes 
effect pending an appeal, should be decided on the law 
existing at the time of decision in the appellate court. 
I concur with the majority on this point. It is the 
holding of the majority opinion, however, that the ques- 
tioned language is a restriction on the general rule and 
that any case that has been placed in the form of a 
judgment is not entitled to the benefit of the retroactive 
provisions of the act. 

The words “final judgment” have varied meanings. 
Whether or not a judgment is final depends upon the 
sense in which it is used. A text writer has stated it as 
follows: “In determining whether a judgment is ‘final,’ 
no hard and fast definition or test applicable to all situa- 
tions can be given, since finality depends somewhat on 
the purpose for which, and the standpoint from which, 
the judgment is being considered, and it may be final for 
one purpose and not for another.” 49 C. J. S., Judg- 
ments, § 11, p. 35. 

I state without fear of contradiction that no case can 
be found that determines the precise point before us. 
The majority opinion relies on cases from this jurisdic- 
tion defining “final judgment” for the purpose of taking 
an appeal under our appeal statute. But the term “final 
judgment” as used in the statute before us does not in- 
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volve a procedural matter but-a substantive one. The 
definition of the term “final judgment” in a procedural’ 
statute is not at all applicable to its use in a statute on 
an unrelated subject matter. 

The majority opinion relies largely on- the . .case 7: 
In re Bailey, 40 N. Y. S. 2d- 746, 265 App. Div. 758. I 
concede the quoted portion of the case- appears. to 
support the majority holding. But an examination of 
the whole opinion reveals that it too was dealing. with 
a’-procedural matter, which -was the controlling ‘factor 
in the decision, as shown by the following from that. 
opinion: . “While Section 61l-a is found in the General 
Corporation Law; it is by its terms made a part of the 
costs statutes of the State and in determining the mean- 
ing of terms used therein, it must be assumed that they 
are used in the same sense as in the Civil Practice Act 
which makes general provisions for the same subject.” 

The majority opinion states, as a more potent reason 
for the result reached, that the statute involved in City 
of Beatrice v. Gage County, 130 ‘Neb. 850, 266 N. W. 
777, used the expression “taken to apply to any case now. 
pending in which judgment has not become final in a 
court of last resort.” As I understand the reasoning of 
the author, this precludes the use of any other language 
in a statute to indicate that the final termination of the 
litigation was intended. This assertion implies. that’ 
legislatures aré bound as are courts to adhere to and to 
be consistent with previous action. This is, of course, 
not true. One legislature cannot bind another, and a 
later legislature’ is not bound to use identical terms to: 
accomplish the same result. The controlling rule ‘is: 
What did the Legislature intend in using the questioned’ 
nomenclature, and not how some previous legislature 
chose to: ‘express: ‘itself i in some collateral matter.’ ‘Tn my 
judgment the statute involved in the Gage County case 
is not authority for anything’ in the instant case. — 

I submit that the authorities cited ‘in ‘the majority 

opinion do not support the result reached. I° submit 
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further..that the:case should be decided -on recognized 
rules of statutory construction: 

‘In determining the intent of the Legislature in the use: 
of “an ambiguous provision, it is proper to consider,: as 
an aid to construction, the history of the legislation, the 
object to be accomplished, and the evils or mischief 
sought to be remedied. The origin of the legislation with 
which we are here concerned arose in our holding the 
1959' Nebraska Installment Sales Act unconstitutional 
in Elder v. Doerr, 175 Neb. 483, 122 N. W. 2d 528, and 
the 1963 Nebraska Installment Sales Act unconstitu- 
tional in Stanton v. Mattson, 175 Neb. 767, 123 N. W. 2d 
844. ‘These holdings, in connection with our previous 
decision in Powell v. Edwards, 162 Neb. 11, 75 N. W. 2d 
122, subject installment loan contracts, declared to be 
invalid under the Installment Sales Acts, to the penalties 
of the Installment Loan Act, which penalties provided 
for the loss of principal, interest, and charges. 

‘Lending agencies thereupon. assumed a position of 
injured innocence, asserting that the number and amount 
of such invalid’ Joans was such that the economy of the 
state was threatened ‘with serious consequences. A. 
special session of the Legislature was called and L. B. 
17, among others, : ‘was enacted, specifically providing for 
its retroactive effect. 

‘The purpose of the act was to validate ‘all previous 


installment sale contracts, not just some of them, and’ 


to reduce the penalty toa loss of interest and charges. 
This is made clear by the title to the act which provides: 
“An Act to amend * * *. relating to installment loans; to 
change thé ‘penalties’ and the remediés relating ‘to. ‘in’ 
stallment loans; to. -declare that these amendments shall 
apply. retroactively’ to existing installment loans made 
prior to the effective date of this act; tia | ‘will be 
observed that the title contained nod ‘words of lihitation 
upon loans made prior to the effective date of the act. 
‘The object of the ‘legislation was to validate ‘etal: 
ment contracts entered into prévious to the éffective 
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date of the act. Its purpose was to give validity to all 
previous installment contracts and to provide a new 
penalty for their violation with retroactive effect. There 
is nothing in the act to indicate that any installment 
contracts were to be excepted from its operation other 
than the words excepting those that had been reduced to 
final judgment. 

At the same session of the Legislature at which L. B. 
17 was enacted, the Legislature enacted L. B. 16, dealing 
with the same subject matter, and the latter may be 
considered in determining the intent of the Legislature 
in the present act. In section 3 of L. B. 16 it is pro- 
vided: “In the event any such agreement is judicially 
determined to constitute, in whole or in part, a loan 
with interest, the applicable limit on such interest shall 
be that set forth in section 45-101, Revised Statutes Sup- 
plement, 1961, * * * and the sole remedy or defense 
available to such a buyer by reason thereof shall be 
that prescribed in section 45-105, Reissue Revised Stat- 
utes of Nebraska, 1943.” The judicial determination 
therein referred to contemplates the existence of a 
judgment. The intent of the provision is clear that the 
Legislature intended no limited operation of the act. 
From this it must be conclusively inferred that no such 
limited operation was intended in L. B. 17. 

At the same session of the Legislature L. B. 19 was 
enacted. In that statute the general intent of the Legis- 
lature to validate all installment contracts entered into 
prior to the effective date of L. B. 17 is shown by the 
following language in section 1, subsection (4), thereof: 
“Common fairness and natural justice dictate that per- 
sons who contracted in good faith in accordance with 
such statutes, if judicially determined to be unconstitu- 
tional, should not be penalized or one party placed at a 
disadvantage to the other by reason thereof.” It was 
clearly the intent of the Legislature by the foregoing to 
validate all installment contracts previously made, and 
not validate some, but not others. 
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While L. B. 16 and L. B. 19 were declared unconstitu- 
tional in Davis v. General Motors Acceptance Corp., 
176 Neb. 865, 127 N. W. 2d 907, this is not a bar to their 
consideration in determining the intent of the Legisla- 
ture in enacting L. B. 17. Board of Commissioners v. 
State, 184 Ind. 418, 111 N. E. 417. In the last-cited case 
the court said: “Of course, the legislative intent, ex- 
press or implied, must be given effect when ascertained. 
In seeking such intent, however, courts may invoke the 
aid of other acts of the legislature at the same session, 
even if such acts are unconstitutional or were vetoed.” 

It is my conclusion that after considering the history 
of the legislation, the related statutes enacted at the 
same legislative session, the multiple meanings of the 
term “final judgment,” the object to be accomplished, 
the evils and mischief sought to be remedied, and the 
specific situation the Legislature had before it, the 
Legislature intended the words “final judgment” to 
mean a judgment that terminated the litigation in which 
contractual rights have been finally merged and vested 
in the judgment, and the judgment thereby placed be- 
yond the power of the courts or legislatures to disturb 
as to its finality. A judgment from which an appeal has 
been taken has not, of course, reached such a finality. 
Under the holding of the majority, the retroactive bene- 
fit of the statute is denied to a lender whose contractual 
rights have been determined in any court, whether it be 
the justice, municipal, county, or district courts, even 
if an appeal is pending. I cannot bring myself to believe 
that the Legislature intended any such result. To me, 
the Legislature used the words “final judgment” in its 
general and colloquial sense, and not in any technical 
sense, which makes its meaning synonymous with a 
judgment completely adjudicating the litigation and be- 
yond the power of courts or legislatures to interfere. 

Whatever may have been the methods employed or 
the motivations or pressures involved in its passage, 
the intention of the Legislature appears abundantly 
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clear to be contrary to the majority holding. I submit 
that the majority opinion is not supported by applicable 
case law of this or any other jurisdiction. I submit also 
that it cannot be sustained under the ordinary rules of 
statutory construction. I submit further that it is con- 
trary to the manifest intention of the Legislature and 
produces a result that was not within the legislative con- 
templation. Under such circumstances I deem the ju- 
dicially imposed limitation on the retroactive effect 
of the statute to be unreasonable and a nullification of 
the plain legislative remedy the Legislature sought to 
provide. Being firmly convinced of the validity of my 
position, I am obliged to voice my disagreement with 
the majority opinion. 
Brower, J., concurs in this dissent. 


CITY OF OMAHA, A MUNICIPAL CORPORATION, APPELLANT, V 


Eva RUBIN ET AL., APPELLEES. 
128 N. W. 2d 814 


Filed June 5, 1964. No. 35660. 


1. Pleading. An allegation in a pleading upon which an action is 
tried is a judicial admission and a limitation of the issues which 
is binding upon the party making the allegation. 

2. Injunction. An injunction will not be granted unless the right 
is clear, the damage irreparable, and the remedy at law inade- 
quate to prevent a failure of justice. 

A writ of injunction is not wholly a writ of right and 

may be withheld, in the discretion of the court, when it is likely 

to inflict greater injury than the grievance complained of. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Herbert M. Fitle, Bernard E. Vinardi, Frederick A. 
Brown, Edward M. Stein, Sebastian J. Todero, Walter 
J. Matejka, and Frederick H. Geihs, for appellant. 


Lane, Baird, Pedersen & Hageert and Arthur J. Wha- 
len, for appellees. 
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Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Bos.iaucu, J. : 

This is an action by the City of Omaha, Nebraska, to 
enjoin an alleged violation of the Omaha municipal 
code and to require the defendants to comply with cer- 
tain requirements of the code. The defendants are Eva 
Rubin; Eva Realty, Inc., a corporation; and Ada H. 
Slacketka. For convenience, the defendant, Eva Rubin, 
will be referred to as the defendant. 

The trial court found that there was no violation of 
the ordinances or building code of the city of Omaha 
and dismissed the action. The plaintiff's motion for 
new trial was overruled and it has appealed. 

The controversy arises out of the construction of an 
apartment building on property located at the northeast 
corner of the intersection of Thirty-sixth and Howard 
Streets in Omaha, Nebraska. The property extends 124 
feet north along the east line of Thirty-sixth Street and 
82 feet east along the north line of Howard Street. The 
apartment building which is the subject of the contro- 
versy was constructed upon the north 62.5 feet of the 
property. 

In 1957, the defendant applied for a building permit 
to construct an apartment building upon the property. 
Lloyd Rathbun, the chief engineer of the building de- 
partment of the city of Omaha, refused to issue the 
building permit because the plans submitted by the 
defendant did not provide for a rear yard of 25 feet as 
required by the building code. 

On July 18, 1957, the defendant made an application 
to the board of appeals for a waiver of the rear yard 
requirements of the code. 

On July 22, 1957, Rathbun prepared and signed a 
building permit, No. 3165, which authorized the defend- 
ant to construct a brick-frame sixplex upon the north 
62 feet of the property. The permit was not issued or 
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delivered to the defendant at that time because her 
application to the board of appeals was still pending. 
On the same date Rathbun approved the plans submitted 
by the defendant for the construction of the apartment 
building. 

The defendant’s application for a waiver was consid- 
ered by the board of appeals on August 14, 1957, August 
28, 1957, and September 11, 1957. On September 11, 
1957, the board of appeals authorized and directed that 
a permit be issued to the defendant for the erection of an 
addition in accordance with Plan “A.” Plan “A” was a 
plot plan that provided for a rear yard of 14 feet. 

On September 18, 1957, Rathbun prepared and signed 
a supplemental building permit, No. 4197, which au- 
thorized the defendant to connect a “new 4 plex bldg.” 
to the “present dwg.’’ Rathbun then issued and deliv- 
ered permit No. 3165 and permit No. 4197 to the 
defendant. 

The defendant then proceeded with the construction of 
the apartment building. The building was inspected 
during construction and no objection was made by any 
inspector representing the plaintiff. 

On January 6, 1958, the defendant entered into a 
written agreement to sell the south 61.5 feet of the prop- 
erty to Ada Slacketka. 

The original petition in this action was filed on May 
18, 1962. The relief requested in the amended petition 
is that the defendants be enjoined from violating cer- 
tain sections of the Omaha municipal code, that the de- 
fendants be required to attach the entire south wall of 
the apartment building to the north wall of the build- 
ing immediately to the south of the apartment build- 
ing, and that the defendant, Ada H. Slacketka, be re- 
quired to vacate the two basement apartments in the 
apartment building. 

There is nothing in the record to show that Ada H. 
Slacketka has any interest in the litigation other than 
the contract to purchase the south 61.5 feet of the prop- 
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erty. No further reference to her is required in this 
opinion. 

The sections of the Omaha municipal code which the 
plaintiff alleges are being violated relate to area re- 
strictions and regulations. The amended petition alleges 
that prior to authorizing the issuance of a building 
permit to the defendant on September 11, 1957, “the 
Board of Appeals waived the provisions” of the sections 
referred to. The allegation that the area restrictions 
and regulations were waived by the board of appeals was 
a judicial admission and a limitation of the issues which 
is binding upon the plaintiff. Knuth v. Singer, 174 Neb. 
182, 116 N. W. 2d 291. The plaintiff has no right to injunc- 
tive relief to enforce restrictions and regulations which 
were waived by the board of appeals at the request of 
the defendant. 

The plaintiff’s theory that the defendant should be 
required to attach the entire south wall of the apart- 
ment building to the north wall of the building immedi- 
ately south thereof appears to be based upon the lan- 
guage of the motion of the board of appeals which 
granted the waiver requested by the defendant. The 
motion which was adopted by the board of appeals at 
its meeting on September 11, 1957, is as follows: “I 
move in Case No. 57-76 that the Chief Engineer of the 
building Department be authorized and directed to issue 
a permit to Mrs. Ben Rubin for the erection of addition 
at 531 South 36th Street in accordance with Plan ‘A’, 
signed by Mr. Dworak, and dated September 10, 1957, 
submitted and made a part of this case—provided that 
there shall be no courts and building attached com- 
pletely to the wall of the existing structure.” 

The board of appeals made three requirements: The 
addition should be erected in accordance with Plan “A”; 
there should be no courts; and the apartment building 
should be attached completely to the wall of the build- 
ing south of it. 

The record shows that the apartment building is at- 
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tached to the building south of it by a flashing at the 
roof and by a brick wall running south from the south- 
west corner of the apartment building. Rathbun testi- 
fied that the apartment building was inspected to see 
whether it was connected and that the inspection re- 
port shows that the two buildings were connected. 

There is nothing in the record to show that the apart- 
ment building was not erected in accordance with Plan 
“A” and the record shows compliance with the require- 
ment that there be no courts. The code defines a court 
as “an open, uncovered, unoccupied space on the same 
lot with a building.” The record shows that the two 
buildings are joined at the roof line and by a wall which 
is an extension of the west wall of the apartment 
building. 

The contention of the plaintiff that the defendant 
was authorized to construct only a four-unit apartment 
building instead of a six-unit apartment building is not 
supported by the record. The property is zoned for 
multiple-family dwellings, and the requirements as to 
the area of the lot for the construction of a six-unit 
building are complied with or were waived by the board 
of appeals. The original building permit, No. 3165, au- 
thorized the construction of a sixplex and the plans ap- 
proved on July 22, 1957, were for a six-unit building. 

An injunction will not be granted unless the right is 
clear, the damage irreparable, and the remedy at law 
inadequate to prevent a failure of justice. Shepardson 
v. Chicago, B. & Q. R.R. Co., 160 Neb. 127, 69 N. W. 
2d 376. A writ of injunction is not wholly a writ of right 
and may be withheld, in the discretion of the court, 
when it is likely to inflict greater injury than the griev- 
ance complained of. McCubbin v. Village of Gretna, 
174 Neb. 139, 116 N. W. 2d 287. 

The record in this case shows that the plaintiff has no 
clear right to injunctive relief. The judgment of the 
district court is correct and it is affirmed. 

AFFIRMED. 
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Rosert HuGH GALSTAN ET AL., APPELLEES AND CROSS- 
APPELLANTS, V. THE SCHOOL DISTRICT OF THE CITY OF 


OMAHA, APPELLANT AND CROSS-APPELLEE. 
128 N. W. 2d 790 


Filed June 5, 1964. No. 35663. 


1. Injunction: Administrative Law. The courts have no power by 
injunction to control the decision of administrative matters 
which are left by statute to the discretion of the governing 
body of a governmental agency except where such governing 
board exceeds its authority or such decision is so unreasonable 
and arbitrary as to amount to an abuse of discretion. 


2. Schools and School Districts. The powers of a board of educa- 
tion are statutory, and in the absence of statutory authority it is 
without power to act. 


38. Statutes. Where a statute enumerates the things upon which 
it is to operate, it is to be construed as excluding from its 
effect all those not expressly mentioned, unless the Legislature 
has plainly indicated a contrary purpose or intention. 

4. Schools and School Districts. The furnishing of free trans- 
portation to school children at public expense by a_ school 
district is authorized only in the manner and to the extent 
permitted by statute, 


Appeal from the district court for Douglas County: 
Joun E. Murpnuy, Judge. Reversed and remanded with 
directions. 


_W. Ross King and Seymour L. Smith, for appellant. 
Martin A. Cannon and Robert Vondrasek, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CarTER, J. 

Plaintiffs by their petition seek to enjoin the School 
District of the City of Omaha from enforcing an order 
fixing boundaries for the attendance of children at two 
new elementary schools within the district, or, in the 
alternative, to provide plaintiffs’ child with free bus 
transportation to and from the school to which she is 
assigned. By a second cause of-action plaintiffs seek a 
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judgment declaring the order fixing the area attend- 
ance boundaries to be void and for a mandatory injunc- 
tion compelling the school district to admit plaintiffs’ 
child to the school in the former attendance area. The 
school district, by answer, asserts the validity of its 
area attendance order and that plaintiffs’ child is not 
entitled to free bus transportation since she resides with- 
in 3 miles of the school to which she is assigned. The 
trial court granted an injunction. The school district 
has appealed. 

The evidence shows that at the commencement of the 
1963-64 school year there were two new elementary 
school buildings ready for use in the Omaha school dis- 
trict which are designated as the Florence and Ponca 
Schools. Each replaced old school buildings having the 
same designation. The new Ponca School is approxi- 
mately 114 miles south of the old Ponca School and 
the new Florence School is approximately 11 blocks 
south and west of the old Florence School. The Florence 
School is equipped to handle an enrollment of 560 chil- 
dren under recognized educational practices. The Ponca 
School can handle an enrollment of 245 pupils under 
such practices. Without the change in the area attend- 
ance boundary between the two schocls, Florence School 
would have an enrollment of 603 pupils and Ponca School 
93. It is evident that an area of attendance change was 
necessary to eliminate the excessive enrollment in the 
Florence School and to make full use of the facilities at 
Ponca School. 

The evidence shows that plaintiffs reside at 9657 North 
Twenty-ninth Street in Omaha, which is approximately 
214 miles from the Ponca School and 134 miles from 
the Florence School. Plaintiffs are the parents of a 7- 
vear-old daughter who is in the second grade in school. 
Until the area attendance boundary was changed in 
June 1963. plaintiffs were in the attendance area of 
Florence School. Their child Barbara walked to the 
old Florence School and when the new Florence School 
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was: put in use she went to and from the new Florence 
School by a bus provided by the school district. No bus 
is provided for going to and from the new Ponca School. 

Under the rules established by the school district, the 
superintendent of schools is charged with the duty of 
fixing school attendance area boundaries. The evidence 
shows that the school superintendent, assisted by mem- 
bers of his staff, investigated the problem and deter- 
mined that a transfer of approximately 90 pupils from 
the old Florence School attendance area to the new Ponca 
School attendance area was required to properly relate 
the number of pupils in the two school attendance areas 
to the capacities and facilities of the two schools. After 
fully examining into the situation, the superintendent of 
schools determined that the school attendance area 
boundary between the two schools should be moved 
south approximately 1 mile, which would accomplish 
the desired result. The superintendent thereupon fixed 
the new area attendance boundary under date of June 
6, 1963, and notified the parents of all school children 
affected by the change by letter. 

The plaintiffs and many other parents of school chi!- 
dren who have been transferred into the Ponca School 
attendance area from the former Florence School at- 
tendance area testified at the trial. Their testimony may 
be summarized as follows: The distance to the Ponca 
School is greater by 144 mile or more than to the Flor- 
ence School. The routes which their children must use 
go outside of the city limits through wooded and sparsely 
occupied areas where sidewalks are not provided and 
the shoulders of the highways are not kept open in bad 
weather. The evidence is that the roads are very wind- 
ing and hilly with speed limits as high as 65 miles per 
hour. Traffic lights and signs are not provided out- 
side the city limits, traffic is heavy, and the roads are 
narrow. Vehicles are driven at excessive speeds over 
these roads and accidents are frequent. The conclusion 
to be drawn from this evidence is that the routes to be 
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traveled to the Ponca School are too dangerous for small 
children in going to and from school. Plaintiffs’ evi- 
dence also shows the shorter distance to Florence School, 
the existence of street lights at intersections, better side- 
walks, and, consequently, a safer and more convenient 
route than is available in attending the Ponca School. 
The contention is that this situation was not considered 
by the superintendent of schools in fixing the school at- 
tendance areas of the two schools and that his order fix- 
ing such boundary constitutes an abuse of discretion 
warranting correction by the courts. 

Plaintiffs contend that the judgment of the district 
court is not a final order, and hence ot appealable. The 
judgment entered finds for the plaintiffs and against the 
defendant on both causes of action, and the defendant 
was enjoined from refusing admission to Barbara Gal- 
stan to Florence School. This is a final order from which 
an appeal can be taken. The rule is stated in Dorshorst 
v. Dorshorst, 174 Neb. 886, 120 N. W. 2d 32, as follows: 
“The only contested issue raised by the pleadings is the 
sufficiency of the antenuptial agreement as a defense to 
the petition for the widow’s allowances. The judgment 
of the district court finally determines that question 
and is an appealable order. It affects a substantial right. 
Its effect is to determine the action by preventing a judg- 
ment for the defendants. § 25-1902, R. R. S. 1943. An 
order is final and appealable when the substantial rights 
of the parties to the action are determined, even though 
the cause is retained for the determination of matters 
incidental thereto.” See, also, Western Smelting & 
Refining Co. v. First Nat. Bank, 150 Neb. 477, 35 N. W. 
2d 116; Rieger v. Schaible, 81 Neb. 33, 115 N. W. 560, 17 
L. R. A. N.S. 866. 

The board of education is authorized by statute to 
make rules and regulations. § 79-1003.04, R. R. S. 1943. 
It has done so in the instant case. By its rule 3.4 (f), 
it has provided that the superintendent of schools shall 
establish or alter the attendance area boundaries for all 
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the schools in the interest of sound administration of 
the instructional program of the schools. By its rule 
6.5 (b), it has provided that individual attendance dis- 
trict boundaries shall be established by the office of the 
superintendent of schools and may be changed as popu- 
lation conditions warrant, or as capacities of buildings 
require adjustment of pupil loads. . The decision of these 
matters is lodged with the superintendent of schools 
and his discretion in such matters will not be interfered 
with by the courts except where his decision is so un- 
reasonable and arbitrary as to amount to an abuse of 
his discretion. The decision of the superintendent of 
schools in the instant case is based on certain pertinent 
facts as to population conditions and the capacities of the 
schools involved. We can see no way to solve the ad- 
ministrative problems involved, and none has been 
pointed out, except by a readjustment of the school at- 
tendance areas of the two schools. Plaintiffs contend 
that dangers in the routes to be traveled were not con- 
sidered and that the determination of the superintendent 
of schools to change the school attendance area bound- 
aries is therefore an abuse of discretion and void. 

We point out that many factors are involved in the 
changing of school attendance area boundaries. Dis- 
tances to travel by the pupils will be to the advantage of 
some and disadvantageous to others in the same at- 
tendance area. Safety conditions will likewise vary as 
one route is apt to be more hazardous than another. But 
where the discretion is lodged in an administrative of- 
ficer, it is for him to decide so long as his determination 
is supported by evidence and such determination is not 
unreasonable or arbitrary. 

Plaintiffs’ contentions on the issue of the dangers to 
children in going to and from Ponca School are con- 
trolled by our decision in State ex rel, Strange v. School 
District, 150 Neb. 109, 33 N. W. 2d 358, wherein we said: 
“Relators have shown that to transfer pupils from the 
Kearney school to the adjoining school results in incon- 
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venience and hazards of travel to those involved. These in- 
conveniences and hazards are common in a greater or 
lesser degree to all school children in urban and, in many 
instances, rural areas. It may well be that the respondent 
board could have budgeted funds so as to have main- 
tained four grades with two teachers at the Kearney 
school. It appears from the evidence, however, that 
économical administration of the affairs of the school 
was the course followed. It also appears that better 
facilities and instructional staff and equipment are had 
for pupils at the alternate school than at the Kearney 
school. All of these matters are for the consideration 
of the board. The action to be taken was for the board 
to determine, and not for the relators, the 235 petition- 
ers, or for the court. The evidence does not show that 
the relators have a right to the writ.” It is fundamental 
that if the action of a school board is within the power 
conferred upon it by the Legislature and pertains to a 
matter in which the board is invested with power to act, 
the courts cannot review the action of the board and 
call in question the manner of exercising the discretion 
of the board in regard to a subject matter over which it 
has jurisdiction, unless such action is so unreasonable 
and arbitrary as to amount to an abuse of the discretion 
reposed in it. Security Nat. Bank v. Bagley, 202 Iowa 
701, 210 N. W. 947, 49 A. L. R. 705. We conclude that 
the evidence will not sustain a finding that the deter- 
mination of the superintendent of schools constituted 
an abuse of discretion and, consequently, plaintiffs have 
failed to show a right to injunctive relief. 

Plaintiffs pray in the alternative for a mandatory in- 
junction requiring the school board to provide free 
transportation at public expense if the order of the su- 
perintendent of schools fixing the school attendance 
areas is sustained. On this question we point out that 
the Legislature has plenary control over school districts. 
The powers of a school district are statutory and, except 
as granted by statute, a school district is without power 


VoL. 177] JANUARY TERM, 1964 323 
Galstan v. School Dist. of Omaha 


to act. We know of no duty imposed on school districts 
to transport pupils to and from schvol except as pro- 
vided by statute. Under the provisions of section 79- 
490, R. R. S. 1943, a transportation allowance for a pupil 
attending school in his own district will be provided if 
such child resides more than 3 miles from the school 
(now 4 miles by section 79-490, R. S. Supp., 1963). 
Where the statute provides when and under what condi- 
tions transportation of school children at public expense 
will be provided, the provisions of the statute are ex- 
clusive. The doctrine of expressio unius est exclusio 
alterius applies. This principle was correctly announced 
in Schoo] District of Omaha v. Adams, 151 Neb. 741, 39 
N. W. 2d 550, as follows: “Under the circumstances pre- 
sented here, both of the foregoing propositions of law 
clearly come within and are controlled primarily by the 
maxim, expressio unius est exclusio alterius, which, 
when operative in the law as an aid in the determination 
of legislative intent with reference to statutory grants 
of power, means that where a statute enumerates the 
things upon which it is to operate, or forbids certain 
things, it is to be construed as excluding from its effect 
all those not expressly mentioned, unless the Legislature 
has plainly indicated a contrary purpose or eae 
59 C. J., Statutes, § 582, p. 984; 50 Am. Jur., Statutes, 
244, p. 238, § 429, p. 450; Rogers v. National Surety ae 
116 Neb. 170, 216 N. W. 182. si 

We conclude that the school district is without author- 
ity to provide free transportation to plaintiffs’ child under 
the circumstances here shown and that the prayer of 
plaintiffs’ petition for a mandatory injunction directing 
that free transportation be furnished, in the event the 
change in school attendance area is sustained, should 
be denied. 

For the reasons stated, the judgment of the district 
court is reversed and the cause remanded with directions 
to dismiss plaintiffs’ petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Gorpon F. GOSSMAN, APPELLANT, V. STATE EMPLOYEES 
RETIREMENT SYSTEM OF THE STATE OF NEBRASKA ET AL., 


APPELLEES. 
129 N. W. 2d 97 


Filed June 12, 1964. No. 35785. 


1. Constitutional Law: Retirement Benefits. The benefits of a re- 

tirement act awarded to a member thereof who renders services 

under the act creating the system after its enactment are not 

a grant of extra compensation after the services are rendered 

and in violation of Article III, section 19, of the Constitution of 

Nebraska. 

: When the State deducts from salary an amount 
to create a pension or retirement fund without the direction 
or consent of a salaried official or employee, the amount with- 
held is not a tax within the provisions of Article VIII, section 1, 
of the Constitution of Nebraska. 

8. Retirement Benefits. A retirement act is not invalid because 
it does not require that there be any particular length of 
qualifying service as long as it requires that a member is an 
employee on the effective date of the act. 

The benefits granted under a retirement act, no mat- 
ter how short the duration of service, must be construed as 
compensation currently earned, with its payment being post- 
poned to a future date under the conditions and requirements 
of the act. 
Deductions for the purpose of funding a retirement 
plan are not property taken away from the employee but remain 
public funds. The withholding amounts to the fixing of an 
employee’s present and net compensation and the payment of 
benefits fixed by law are a part of his voluntary contract of 
employment with the State. 

Benefits conferred under the provisions of a retire- 
ment act need not be proportionate to the deductions from the 

. employee’s salary fixed by law as a condition of his employment. 

7. Statutes. Classification in legislation is proper if the special 
class has some reasonable distinction from other subjects of a 
like general character which distinction bears some reasonable 
relation to the legitimate objectives and purposes of the 
legislation. 


8. Classifications or distinctions that are arbitrary or 
unreasonable for some purpose may be reasonable and proper 
when considered with reference to different subject matters and 
different purposes. 

9. The question in classification generally is whether the 


VoL. 177] JANUARY TERM, 1964 327 


Gossman v. State Employees Retirement System 


things or persons classified by the act itself form by them- 
selves a proper and legitimate class with reference to the pur- 
poses of the act. 


10. Statutes: Retirement Benefits. Wide discretion is vested in the 
Legislature as to the conditions of public employment and as 
to the requirements, classifications, contributions to, and bene- 
fits conferred by a retirement act. 


11. Constitutional Law: Retirement Benefits. In reviewing the rea- 
sonableness of a retirement act, all of the provisions of the act 
must be construed together and if the total plan provides a 
comprehensive and reasonable scheme for the retirement of 
public employees and sets up reasonable requirements as a condi- 
tion of their employment, it may not be declared invalid. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Wilson, Barlow & Neff, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellees. 


Crosby, Pansing, Guenzel & Binning, for amicus curiae. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Waite, C. J. 

This is an action by the plaintiff, Gordon F. Goss- 
man, a resident taxpayer and an employee of the State 
of Nebraska, against the State Employees Retirement 
System and against other necessary parties not needed 
to be designated here, which action seeks the declaration 
of the unconstitutionality of the State Employees Re- 
tirement Act, being L. B. 512 of the 1963 session of the 
Nebraska Legislature, sections 84-1301 to 84-1331, R. S. 
Supp., 1963, hereinafter referred to as the “Act.” The 
district court for Lancaster County found the Act valid 
and constitutional and dismissed the petition. 

In order to understand the issues, we briefly review 
the Act. The Act generally provides for the State Em- 
ployees Retirement System to be administered by a 
State Employees Retirement Board. The retirement 
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System, as defined in the Act, includes all State of Ne- 
braska employees with the exception of certain classes 
of employees who have been previously covered by other 
retirement plans. The Act became effective on Jan- 
uary 1, 1964, which is stated as its operational date. 
Under the Act, the membership of the Retirement Sys- 
tem will be composed of all employees who are em- 
ployed on that date and are not covered by other retire- 
ment plans, and who have been employees of the State 
for a period of 36 continuous months at any time and 
who have attained the age of 30, or who have been 
employed for a period of 24 continuous months and 
have attained the age of 40. Part-time employees are 
excluded. The Act provides, as to each employee who 
is a member of the Retirement System, that 3 percent 
of his monthly salary be deducted until such time as he 
has paid a total of $144 during any calendar year, at 
which time there shall be deducted a sum equal to 6 per- 
cent of his monthly salary for the remainder of such 
calendar year. Salaries below $4,800 pay only 3 percent, 
and those above are subject to the 6 percent deduction. 
The total amount of deductions is not computed in one 
percentage figure in the Act. We draw attention to this 
at this time because it is the basis of one of the plaintiff's 
arguments as to discrimination in the case. Asa part of 
these deductions, section 13 of the Act, section 84-1313, R. 
S. Supp., 1963, requires all employees to pay a sum equal 
to 1 percent of his monthly salary for the funding of 
prior service benefits. It is provided that the em- 
ployees’ contribution for prior service benefits shall 
cease when the prior service obligation is properly 
funded, which is provided for in other sections of the 
Act not necessary to repeat here. 

The Act provides that the State of Nebraska will con- 
tribute an amount equal to 104 percent of the amounts 
deducted from the salary of each employee of the Re- 
tirement System for the 3 and 6 percent deductions 
used to fund the future service benefits. 
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Under the Act, an employee’s share of the fund arising 
from his salary deductions of 3 and 6 percent is defined 
as his ‘Employee Account.” Furthermore, an employee 
member’s share of the fund arising from the State’s 
contributions is defined as his “Employer Account.” 
There are special provisions as to the increase in the 
percentage of these amounts to 103 and 104 percent 
from the fund which are unnecessary to repeat here. 

Under the Act, it is provided when an employee may 
elect to retire and the manner in which the annuity of a 
retiring employee is computed on his retirement date. 
It is provided that any member of the Retirement Sys- 
tem who ceases to be an employee before becoming 
eligible for retirement may, upon application, receive 
termination benefit equal to the amount in his em- 
ployee account. If he has been in the employment of 
the State for 5 years and he ceases his employment before 
retirement, he receives a graduated percentage of his 
“Employer Account.” The remainder of the “Employer’s 
Account,” not collected by employees under the terms of 
the Act who have ceased their employment before being 
eligible for retirement, is paid into and applied to the 
reduction of the liability for prior service benefits pro- 
vided for in the Act. 

With this preliminary explanation, we now come to 
the section of the Act that is contended to be unconsti- 
tutional and destroying the validity of the whole Act. 
Section 12 of the Act, section 84-1312, R. S. Supp., 1963, 
as previously referred to, provides as follows: “As of 
January 1, 1964, a prior service annuity shall be com- 
puted for all employees who have been employees con- 
tinuously since December 1, 1958, who were born prior 
to December 1, 1923, and who had not attained age sixty 
when continuous employment began. Such prior service 
annuity shall be equal to the number of years of credit- 
able prior service multiplied by one half of one per cent 
of the employee’s monthly salary as of March 1; 1963. 

The number of years of creditable prior service shall 
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be one-twelfth of the number of completed months of 
continuous prior service except that the number of com- 
pleted months shall not include any of the following: 

(1) The first sixty months of continuous prior 
service; 

(2) Service before the fortieth birthday; or 

(3) Service after the sixty-fifth birthday.” 

Section 13 of the Act, section 84-1313, R. S. Supp., 
1963, as previously mentioned provides for a deduction 
of 1 percent of the monthly salary from all employees to 
fund the annuities provided for above. 

For the purposes of discussion, we will group plaintiff’s 
assignment of errors. First, he says the provision for 
the deduction of 1 per cent to fund prior service benefits 
is a. gratuity in violation of Article III, section 19, of the 
Constitution of Nebraska, and that it is a tax in violation 
of the uniformity requirements of Article VIII, section 
1, of the Constitution. Second, he contends that the pro- 
vision as to prior service benefits, future service bene- 
fits, and the elimination of certain other classes of em- 
ployees already covered by retirement acts, constitutes 
an unreasonable classification and is in violation of the 
constitutional prohibitions against local or special laws 
contained in Article III, section 18, of the Constitution 
of Nebraska. 

We examine plaintiff’s first contention that the 1 per- 
cent deduction is a gratuity granted for prior services 
already rendered and that it is a tax. This question 
has previously been before the court. It arises from 
the fact that a certain number of employees entitled tc 
prior service benefits could retire on the effective date 
of the Act and receive prior service benefits. This Act 
does not require that there be any particular length of 
qualifying subsequent service. It does require that 
they are employees and members on the effective date of 
the Act. This is all that is necessary. Wilson v. Marsh. 
162 Neb. 237, 75 N. W. 2d 723; Ledwith v. Bankers Life 
Ins. Co., 156 Neb. 107, 54 N. W. 2d 409; State ex rel. 
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Sena v. Trujillo, 46 N. M. 361, 129 P. 2d 329, 142 A. L. 
R. 932. 

We characterize the nature of employee’s payments 
under a retirement plan providing for prior service 
benefits. The deductions are not property taken away 
from the employee since the money never becomes his 
property. They remain public funds. Wilson v. Marsh, 
supra. The withholding amounts to the fixing of his 
net present compensation. In Wilson v. Marsh, supra, 
this court said: ‘The benefit of the retirement system 
awarded to a member thereof who renders services 
under the act creating the system after its enactment 
is not a grant of extra compensation after the services 
are rendered which the Constitution condemns because 
the increase in pay is granted immediately and from the 
date of the grant is being currently earned. It is ob- 
viously not compensation granted after service had been 
rendered. It is the payment thereof alone which is 
deferred to a later date. If the services are rendered 
and terminated before the grant is made the benefits 
awarded are not compensation but are a gratuity.” (Em- 
phasis supplied.) See, also, Lickert v. City of Omaha, 
144 Neb. 75, 12 N. W. 2d 644; Sullivan v. City of Omaha, 
146 Neb. 297, 19 N. W. 2d 510, 21 N. W. 2d 510. The bene- 
fits granted, no matter how short the duration of serv- 
ice, must be construed as compensation currently earned. 
This Act fully recognizes the constitutional limitation 
imposed by requiring in the Act that the prior service 
benefits are only applicable to persons in employment 
on the effective date of the Act. This is in accord with 
the general rule, and we can find no authority to the 
contrary. See, Aldrich v. State Employees Retirement 
System, 49 Wash. 2d 831, 307 P. 2d 270; Haldeman v. 
Hillegass, 335 Pa. 375, 6 A. 2d 801. The plaintiff con- 
cedes that prior service benefits may be paid out of 
a retirement fund, but as we understand his argument. 
he seems to contend that there must be some substantial 
or fixed period of time during which the prior service 
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benefit beneficiary pays into the fund from current earn- 
ings. We do not agree. The Legislature must fix a 
dividing line some place in setting up the necessary 
classifications under the Act. Benefits proportionate to 
contributions are not required. This being true, the 
Legislature may fix the dividing line at any point as 
long as the recipients are employees and members of the 
class on the effective date of the Act. 

The plaintiff argues that the 1 percent prior service 
benefit payment is a gratuity to a “closed class.” The 
same situation was present in Wilson v. Marsh, supra, 
the Judges Retirement Act, where a class of seven judges 
could retire and collect prior service benefits on January 
8, 1957, the effective date of the Act. No particular 
length of qualifying subsequent service was required. 
The act was declared valid and not the grant of a 
gratuity. Wilson v. Marsh, supra. 

Plaintiff argues that the 1 percent deduction is a tax, 
and therefore in violation of Article VIII, section 1, of the 
Constitution, requiring the levy of taxes to be uniform 
and proportionate. What we have already said as to 
the nature of the deductions from salary disposes of this 
argument. The deductions from salary, including the 
1 percent for prior service benefits, are amounts with- 
held that never become the property of the employee. 
The benefits conferred are deferred compensation pay- 
able to the employee under the terms and conditions 
of the Act which he voluntarily agrees to by accepting 
the terms of employment. It is not an exaction or tax 
for the purpose of carrying on the general functions of 
government. These amounts are applied and funded in 
different portions, under the terms of the Act, for the 
payment of all classes of retirement benefits. This 
argument that a retirement deduction is a tax has been 
presented and rejected in one form or another in our 
retirement or pension act cases. See, Wilson v. Marsh, 
supra; Lickert v. City of Omaha, supra; Sullivan v. City 
of Omaha, supra. In the Sullivan case, on rehearing, 
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we said: “In the Lickert case we held that the deduc- 
tion of one dollar a month from the base pay of all police- 
men for the creation of a pension fund under a similar 
statute constituted a determination of the net amount of 
compensation to be paid monthly. The right to a pension 
was held to be a part of the compensation paid and did 
not constitute a gratuity. Consequently, it is not a taa 
or exaction within the meaning of the constitutional 
prohibition.” (Emphasis supplied.) 

We, therefore, hold that sections 12 aud 13 of the Act 
providing for the 1 percent deduction is not a tax within 
the meaning of Article VIII, section 1, of the Constitution. 
It not being a tax, since the benefits conferred are cur- 
rently earned deferred compensation in return for the 
deduction required as a condition of the contract of em- 
ployment with the State, it is not necessary to examine, 
at this time, plaintiff’s argument as to uniformity and 
equality. It is not a tax, and it is not necessary that 
it be uniform and proportionate under mae section of the 
Constitution. 

Plaintiff lastly argues that the Act is invalid class 
legislation and that the classifications made are unrea- 
sonable and in violation of Article III, section 18, of the 
Constitution of Nebraska. Some preliminary observa- 
tions are in order. Weare not dealing here with a tax 
or with a regulation or invasion of the freedom of a 
citizen under the police, health, or welfare clauses of 
the Constitution. We are dealing here with the right of 
a state as an employer to set up a retirement plan and 
to provide for reasonable conditions with reference to 
membership and the funding of prior service and future 
service benefits. After a review of the cases, it can 
be definitely stated that the courts have repeatedly held 
a broad legislative discretion over the setting up of re- 
tirement plans and over the destiny of the public em- 
ployee. The State, in this case, is in the position of an 
employer. It is in the position of setting up the terms 
and conditions ‘under which. the State will contract for 
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employment and under which an employee may or may 
not, according to his wishes, accept the proffered con- 
ditions. All that is required is that the classifications 
and the requirements thereunder must have some rea- 
sonable relation to the purposes and objectives of the 
Act. The purposes and objectives of the Act in this 
situation are to set up conditions and requirements of 
employment which the employee is free to accept or 
reject. In evaluating this situation, we take notice of 
the fact that the State is an employer on the labor 
market and must meet, and is subjected to, the com- 
petitive influences and pressures that are present under 
modern economic conditions. In the light of this situa- 
tion, it is reasonable for it to hold out and to set up in- 
ducements to employees in a retirement act. The pur- 
poses and objectives of a retirement act are manifold. 
The Legislature may from time to time have to change 
the conditions to meet new needs and purposes appear- 
ing in the economic scene. The necessity to furnish 
what is commonly known as “fringe benefits” in this 
area in order to secure and keep good employees is mani- 
fest under modern conditions. We must evaluate the 
Act in the light of the employment policy purposes 
sought to be accomplished. It seems clear to us that 
the State may make, as a condition of its employment, 
any sort of a reasonable provision that relates to the 
manifold objectives and purposes of such an Act. The 
maintenance of morale, inducement to younger em- 
ployees to remain, inducement for the older ones to 
quit when their skills have diminished, special induce- 
ments for different high-quality types of employment, 
and a regard for the necessity to meet competitive pro- 
visions in other retirement acts, are all proper objectives. 
The Legislature has a right to define and determine 
what conditions or objectives are reasonable in this 
area. It is clear that State employment is not a vested 
right, but it is extended at the will of the State, and the 
State may reasonably make a mandatory retirement 
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system as a condition of such employment, and if this be 
so, it follows that the State has a right to impose such 
conditions as are economically and practically sound. 
And, in responding to such imposed conditions, the em- 
ployees have the alternative of accepting such condi- 
tions and complying with the conditions that are found in 
the Act or finding work elsewhere. 

With this general background in mind, we approach 
the specific classification arguments by plaintiff. First, 
he again attacks the 1 percent deduction on all em- 
ployees to fund the payments for prior service benefits. 
He argues, in practical effect, that you are taking the 
1 percent away from us and giving it to a class (prior 
service) that we don’t share in and a class that present 
employees can’t enter, and that it is therefore unequal, 
not uniform in its application, and is an unreasonable 
classification. This argument echoes his attack as to 
the deduction being a gratuity and a tax. The prin- 
ciples to be applied to testing legislative classification 
have been well established. The difficulty arises in their 
application to a particular set of facts or a particular 
legislative act. Classification is proper if the special 
class has some reasonable distinction from other sub- 
jects of a like general character, which distinction bears 
some reasonable relation to the legitimate objectives and 
purposes of the legislation. The Legislature may, and 
many times must, carve out classes or distinctions that 
would appear arbitrary or unreasonable. But, on closer 
examination, it is found that the classifications are re- 
lated to and are necessary for the accomplishment of the 
legitimate purposes of the legislation. The question 
is always whether the things or persons classified by the 
Act form by themselves a proper and legitimate class 
with reference to the purposes of the Act. See 2 Suth- 
erland, Statutory Construction (3d Ed.), § 2104, p. 14. 
See, also, Wilson v. Marsh, supra; Hessian v. Ervin, 204 
Minn. 287, 283 N. W. 404: Lickert v. City of Omaha, 
supra; Sullivan v. City of Omaha, supra. 
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It is obvious that any retirement act is “special” leg- 
islation in the sense that it is designed for a particular 
group of people and for a special purpose. Its purposes 
cannot be accomplished by a general law applying to 
all people. Prior service benefits are a legitimate ob- 
jective of retirement legislation. The deductions need 
not be proportionate to salary, and they may be de- 
ducted in different amounts from different classes of 
employees. Lickert v. City of Omaha, supra; Sullivan 
v. City of Omaha, supra. In the Sullivan case, supre, 
the deduction of the fixed amount from all members of 
the system had the result of taking a proportionately 
larger amount from low-salaried employees than from 
high-salaried employees and returning to low-salaried 
employees a smaller retirement benefit. Without pass- 
ing upon the wisdom of such a policy by the Legislature, 
the court held in that case that this system did not want 
for due process, equal protection, or lack of uniformity. 
The court further said in that case: “The fact that 
their contribution to the pension fund set up for their 
benefit is placed on a fixed basis rather than on a per- 
centage of earnings is not of itself violative of either 
State or federal constitutional prohibitions.” 

We note that the 1 percent retention of salary is uni- 
form. We also note again that this 1 percent never be- 
comes, under the retirement act scheme, the employees’ 
property. It continues to be public money and the 
fund is a public one. Wilson v. Marsh, supra. It is re- 
tained uniformly as to every employee. It is a condi- 
tion of his employment. But, plaintiff argues that it 
is earmarked for the payment to a closed class of which 
he is not a member (prior service benefits). This argu- 
ment ignores the whole scheme and purpose of the Act. 
The plaintiff and all other employees have a total amount 
retained to pay all benefits, which includes the 3 and 
6 percent retentions for future service benefits. Each 
has a separate fund, matched by the State, with certain 
rights and obligations attached thereto as a condition of 
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his contract of employment. The 1 percent requirement 
may not be divorced from the total conditions and re- 
quirements of the Act. Plaintiff would lead us into 
following the form and forgetting the substance. The 
Act, comprehensively viewed, requires a total payment 
by the employees. It provides a comprehensive scheme 
for the payment of benefits on retirement, both for prior 
and future service or combinations thereof. Construing 
the whole Act, all that sections 12 and 13, with refer- 
ence to the 1 percent deduction, do is to designate that 
portion of the whole retention that the administrators 
shall use to fund the prior service benefits. We fail to 
see any difference, in substance, between this situation 
and the Judges Retirement Act under consideration in 
Wilson v. Marsh, supra. There a general 4 percent sal- 
ary deduction was made on all “future service” judges 
beginning January 3, 1957, but a fixed benefit was pro- 
vided for prior service computed according to months 
and years of service. It accomplished, of course, as in 
most retirement systems, benefits that are dispropor- 
tionate among the members when compared to their ac- 
tual contributions. Could it be said that if the Legisla- 
ture had been more detailed in the Judges Retirement 
Act and had spelled out some particular percentage to 
fund or pay the prior service benefits, that such a re- 
quirement would have rendered the classification uncon- 
stitutional? We think not. Plaintiff’s argument, if car- 
ried to its logical conclusion, would result in the declara- 
tion of the invalidity of any retirement act unless the 
benefits as to all members were exactly proportionate 
to the contributions. Such a position does not recognize 
the reasonable purposes and objectives of a retirement 
act. It does not recognize that the State here is acting 
in its capacity to set the required conditions of employ- 
ment. Plaintiff’s contention would render the accom- 
plishment of the legitimate purposes of a retirement act 
impossible and completely impractical. The recognition 
and payment of prior service benefits under all retire- 
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ment acts goes to the core of the economic and employ- 
ment policy purposes of a retirement act, the induce- 
ment to remain in employment, the retention of trained 
personnel, and an inducement for the older employees 
to make way for younger employees. What the Legis- 
lature has done here is clearly within its constitutional 
power and discretion as to conditions of employment of 
State employees and is well within the wide permissible 
range of discretion permitted by the reported cases. 
Wide discretion is vested in the Legislature as to the 
conditions of public employment and as to the require- 
ments, classifications, contributions to, and benefits 
conferred by a retirement act. See, Annotations, 163 A. 
L. R. 870, 7 A. L. R. 2d 694; Scott v. Greer, 229 Ark. 
1043, 320 S. W. 2d 262; Hansen v. Public Employees Re- 
tirement System Board, 122 Utah 44, 246 P. 2d 591; State 
ex rel. Watson v. Lee, 157 Fla. 62, 24 So. 2d 798; Lickert 
v. City of Omaha, supra; Burns v. City of St. Paul, 210 
Minn. 217, 297 N. W. 638; Sullivan v. City of Omaha, 
supra; State ex rel. Haberlan v. Love, 89 Neb. 149, 131 
N. W. 196, 34 L. R. A. N. S. 607, Ann. Cas. 1912C 542; 
Bilyou v. State Employees Retirement System, 25 Cal. 
Reptr. 562, 375 P. 2d 442. 

Plaintiff's contentions as to the 1 percent deduction, 
as well as his construction and interpretation of the 
nature of the fund and the deductions, we think are well 
met by the Minnesota Supreme Court in Hessian v. Er- 
vin, supra, where an employee, much as here, sought a 
declaration of the unconstitutionality of the State Em- 
ployee Retirement Act. The court said: ‘Plaintiff so 
far has no right of an irrevocable or rerepealable nature 
in or to the fund, or any part of it. * * * Nor will rights 
accrue for him until performance of the conditions prece- 
dent to payments from the fund, ie., retirement after 
contributing for the statutory period. * * * Plaintiff, 
having no right of person or property which is adversely 
affected by the law, is in no position to complain of its 
operation. He certainly has no such right in his status 
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of state officer or employee. That is because ‘public 
offices in this state are mere agencies of the government, 
created for the benefit of the public, not for the benefit 
of the incumbent.’ In the absence of constitutional re- 
striction, and there is none for this case, ‘their emolu- 
ments, when they are * * * prescribed by law, may 
be altered, increased, reduced, and regulated by law.’ 
Not only that, but, the office itself may be discontinued 
or abolished. * * * It matters not whether an employe’s 
contributions to the retirement fund are paid for his 
account from the state to the fund, or are to be thought 
of as going first to the employe and then from him to 
the fund. The fact is that as to those in plaintiff’s class 
they never reach the employe at all, but are paid di- 
rectly into the retirement fund. * * * The most favor- 
able view for plaintiff, and it does not help him any, is 
that his employment is by law conditioned on the mak- 
ing of these payments. Subject to that condition he 
accepted and enjoys his office. In that capacity there- 
fore, he is in no position to complain on any legal ground 
of what the state does with the fund.” (Emphasis supe 
plied.) 

Plaintiff complains of the classification requiring em- 
ployees making more than $4,800 to pay an extra per- 
centage of their salary into the fund, and that the State 
in matching the contribution will have to make an 
extra contribution out of tax funds. Much of what has 
been said previously applies in principle here. We can 
find nothing unreasonable in this. Contributions of un- 
equal percentages of salary according to classes of fire- 
men were held valid in Sullivan v. City of Omaha, supru. 
If the retention is reasonable, it follows that the State’s 
matching contribution is valid for the same reason. It 
all constitutes public money to be expended by law as 
deferred compensation under the terms and conditions 
of the Act. The Legislature has a right to make em- 
ployee policy judgments in this field. The employee 
m?king more than $4,800 per year can better afford a 
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larger deduction. And, on the other hand, the Legis- 
lature can reasonably determine that there. must be 
extra inducements to higher qualification positions and 
extra retirement inducements above the $4,800 per year 
salary level. This classification is reasonable when ex- 
amined with reference to the legitimate objects and pur- 
poses of the Act in setting up a practical and fair employ- 
ment and retirement policy. 

Plaintiff argues that the exceptions from the Act as 
to elected officials with definite terms is unreasonable. 
The Act provides that they will come under its provi- 
sions as soon as their term expires, and it takes effect 
as to them as soon as it may become operative under the 
Constitution. Under the authority of Wilson v. Marsh, 
supra, the Act could not apply as to those employees 
having terms since their salary would be diminished dur- 
ing their term of office. The Legislature simply recog- 
nized this distinction, and it is obviously a reasonable 
one. The provision in the Act that it applies as soon 
as it could become operative under the Constitution ac- 
complished the same result reached by this court in Wil- 
son v. Marsh, supra, fixing the date of operation of the 
Judges Retirement Act as January 3, 1957, when the 
terms of the judges expired. An Act is not subject to 
criticism because separate provisions take effect at dif- 
ferent dates in the future, if as an entirety, it becomes 
of effect and operative on a certain date. State ex rel. 
Wheeler v. Stuht, 52 Neb. 209, 71 N. W. 941. There is 
no merit to this contention. 

Plaintiff attacks the exclusion of the excepted groups 
already under retirement systems, such as the judges, 
State Safety Patrol, etc. The validity of those classifi- 
cations is not before us in this case. This Act is general 
in scope and applies to all employees not already covered. 
The question before us is whether the persons and things 
actually embraced by the Act form by themselves a 
proper and legitimate class as to the purposes of the 
Act. It is to be presumed that the other retirement acts 


Vou. 177] JANUARY 'TERM, 1964 341 
Gossman v. State Employees Retirement System 


and the classifications embraced therein are reasonable 
and constitutional and that, therefore, the Legislature 
would be justified in excluding them in the present Act. 
The plaintiff’s argument would lead us to the absurd 
conclusion that there would have to be duplicate retire- 
_ment systems, repeal all present ones, or that it would 
be impossible to have retirement systems for the remain- 
ing employees not covered. In any event, similar. classi- 
fications as to the groups excepted in- this Act have 
been held valid. See State ex rel. Taylor v. Hall, 129 
Neb. 669, 262 N. W. 835 (Supreme Court Judges, district 
court judges, members of the Railway Cemmission, and 
members of the Board of Control). See, also, State ex 
rel. Watson v. Lee, supra; Bilyou v. State Employees Re- 
tirement System, supra. 

Lastly, plaintiff attacks various provisions in the Act 
setting up conditions as to age, length of qualifying 
service, and a requirement for full-time employment. 
To adopt plaintiff’s contentions in these respects would 
be for the court to substitute its judgment as to State 
employment policy for that the of Legislature. The State 
and the Legislature are here acting as an employer where 
broad economic and competitive conditions may exist. 
It must have broad discretion as to conditions of employ- 
ment and as to conditions, classifications, and membership 
in retirement plans. Lines must be drawn as to age, 
length of service, and other conditions. The apparent 
inequity of discriminating between one just below or 
above the line does not destroy the validity of the classi- 
fications attacked or prevent its enforcement. We have 
examined these contentions and in light of me appli- 
cable rules, there is no merit to them. 

In conclusion, we hold that the prior service benefits 
provided by the Act are not a gratuity in violation of 
Article III, section 19, of the Constitution. We hold that 
all or any of the amounts withheld by the State from 
an employee’s salary are not a tax or an exaction sub- 
ject to the uniformity provisions of Article VIII, section 
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1, of the Constitution of Nebraska. We hold that the 
Act is not invalid as class legislation in violation of 
Article III, section 18, of the Constitution. We hold 
that the various classifications made therein are in all 
respects reasonable and properly relate to the legitimate 
purposes and objectives of the Act to set up a compre- 
hensive employee retirement system in furtherance of 
the power and duty of the Legislature to control and 
govern the conditions and standards of public employ- 
ment. 

The judgment of the district court holding L. B. 512, 
Laws 1963, chapter 532, page 1666, valid and constitu- 


tional is affirmed. 
AFFIRMED. 


Rusy D. SCHWAB, APPELLEE, V. ALLOU CORPORATION, 
APPELLANT, IMPLEADED WITH THE Byron REED 


ComMPANY, INC., APPELLEE. 
128 N. W. 2d 835 


Filed June 12, 1964. No. 35631. 


ij. Landlord and Tenant: Negligence. A lessor is bound to exer- 
cise reasonable care in keeping premises used in connection with 
but not demised to the lessee reasonably safe for those having 
lawful occasion to use them for the purpose for which they 
were intended. 

The doctrine by which the landlord is held 
responsible for exercise of reasonable care to keep in a reason- 
ably safe condition common passageways in leased premises 
over which he has retained possession and control applies and 
extends to the duty of removing ice or snow where he has 
assumed such duty under circumstances on which the tenants 
have a right to rely on its performance. 

‘3. Negligence. Assumption of risk is predicated upon an implied 
consent to be treated negligently. If the person against whom 
the doctrine is applied is deprived of a choice in the matter, 
the risk is not assumed, although it may be encountered. 

4. Damages. A person to whom another has tortiously caused 
harm is entitled to compensatory damages if he establishes 
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by proof the extent of such harm and the amount of his damage 
with reasonable certainty. 


Damages for a permanent injury may not be based on 
speculation, probabilities, or uncertainty but must be shown 
by competent evidence that such damage is reasonably certain 
as the proximate result of the pleaded injury. 


Appeal from the district court for Douglas County: 
RosBerT L. SMITH, Judge. Reversed and remanded. 


Kennedy, Holland, DeLacy & Svoboda and David A. 
Svoboda, for appellant. 


Hisenstatt, Lay, Higgins & Miller, for appellee Schwab. 


Heard before WuirTeE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BRowER, J. 

The plaintiff, Ruby D. Schwab, brought this action in 
the district court for Douglas County, Nebraska, against 
the defendants, Allou Corporation and The Byron Reed 
Company, Inc., for personal injuries received by her 
on February 16, 1962, when she fell on an icy stoop 
or porch at the front entrance of the apartment building 
cwned by the defendant Allou Corporation, and located 
at 3701 Jones Street in Omaha, Nebraska. 

At the trial the action was dismissed as to The Byron 
Reed Company, Inc., and proceeded against the defend- 
ant Allou Corporation as the sole defendant. The trial 
resulted in a verdict and judgment for the plaintiff in 
the sum of $11,750. The defendant filed a motion for a 
judgment notwithstanding the verdict, or in the alterna- 
tive for a new trial. This motion being overruled, the 
defendant has brought the cause to this court on appeal. 

The remaining parties will be referred to as they 
were in district court. 

The plaintiff and her husband were tenants of one 
of the apartments in the building and had rented and 
occupied it for almost a year. There were two apart- 
ments on the ground floor and two on the floor above. 
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The building had a common entranceway with a ‘large 
cement platform in front of the front door-which faced 
north on Jones Street. It was about 12 feet long next to 
the building, extended 5 feet out from the door, and 
was about 1 foot higher than the ground. The Schwab’s 
apartment was to the left or west side of the front 
door and had a window from which the platform could be 
seen. A rubber mat was usually kept on the platform in 
front of the door. A storm door was in front of the out- 
side door and the handle thereof was on one’s left upon 
leaving the apartment building. The defendant corpo- 
ration provided Peter Sandberg to maintain the ha 
ises and the common areaways in particular. 

Ruby Schwab was 68 years of age when she fell. She 
was employed as a teacher in the Omaha Public School 
System for more than 13 years. Her husband, Ralph 
Schwab, was a retired minister. : 

When the plaintiff left for school on the morning of 
February 15, 1962, the day before the accident, the 
platform was free of water. When she returned about 
4:30 p.m., there was water upon the platform. She did 
not know whether she went through it or stepped around 
it. It would have been a big step. The snow had been 
thawing that day. There is a slight depression or worn 
place in front of the door which holds water. When she 
came home that day there were piles of snow on each 
side of the platform which she testified had been there 
for a week at least. The piles were 18 inches high. 

On the morning of February 16, 1962, the day of the 
accident, a taxi had come at 7:30 a.m., to take the plain- 
tiff to work and was waiting in the street in front. The 
plaintiff. observed that the entire platform was icy as 
she looked through the glass in the door. A photograph 
of the platform, exhibit No. 2, was submitted in evi- 
dence. It has blue marks thereon which the plaintiff 
testified showed the edge of the snow, indicating it was 
roughly in a semicircle and that it extended across the 
front of the porch as-well as the sides. Plaintiff testified 
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that within this semicircle the porch was glare ice 
though most of the ice was in that portion of the porch 
which was worn down. The ice extended to the snow 
and it would be wherever you stepped down. The rub- 
ber floor mat had been pushed an inch or two to the 
east and was frozen in the water. She testified she did 
not use the rear door of the apartment building because 
there was more ice there and the taxi service had re- 
fused to assure her service from it. 

In regard to her actions in leaving the house that 
morning, she testified: “Well, I opened the door and 
had to get out to the taxi that was waiting on me, and 
I took ahold of the door and held to the door as long as 
I could. There was no hand rail, so I had to hold to 
the door and I crawled out as carefully as I could. Q. 
You will have to talk up, I can’t hear you. A. I went out 
as carefully as I could and held to the door and then 
I let go of the door and started to go north, taking a step, 
and it was then on that first step that I went down. 
* * *Q. As to the condition on top of the door mat, what 
was there? A. Ice—water frozen. Q. You say you held 
onto the door. Did you have the door open? A. Yes, 
and J crawled out. I had to, to get out on the walk. 
Q. What occurred when you let go of the door? A. 
Well, I had started—when I let go of the door I was 
ready to take a step and that is when I went down, on 
the step.” 

After letting go of the door she fell. Her ankle was 
severely broken. Her neighbor called the rescue squad 
and she was taken to the Clarkson Hospital. She had seen 
snow and ice in front of the door on the stoop many 
times before, and water freezing and thawing with much 
of it in the low spot or impression in the cement where 
it is worn down. The plaintiff had spoken to Sandberg, 
the janitor, about shoveling the walk but not speciaceny 
about the platform. 

A neighbor, Ruby Searcy, occupies an apartment across 
the hall from the plaintiff with a window likewise look- 
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ing out on the porch. She saw something “flip” on the 
porch and knew the plaintiff had fallen. Mrs. Searcy is 
an invalid and rarely leaves the house but she went 
to the plaintiff’s assistance. She testified similarly as to 
the snow and as to the water freezing and thawing. She 
said the platform when plaintiff fell was a glare of ice. 
She had phoned the defendant’s agent, the Byron Reed 
Company, a number of times on other occasions to have 
the landings and sidewalks taken care of including both 
the front and back steps. The back steps were icy be- 
cause of the drain from the house. 

Plaintiff’s husband was home and asleep at the time of 
the accident. When told of it, he went out and observed 
the platform and he testifed as to the ice and snow 
thereon. He testified that the janitor, Mr. Sandberg, 
had maintained the walk and landing and he had seen 
him shoveling snow but he did not scatter sand or salt. 

The defendant introduced no evidence. 

The errors assigned to the trial court insofar as are 
necessary to be considered by this court will be re- 
ferred to as they are discussed. 

The defendant urges the trial court erred in not sus- 
taining the motion for judgment notwithstanding the 
verdict premising its contention on the failure of the 
trial court to sustain its motion for a directed verdict, 
or dismissal of the action made at the close of plaintiff’s 
case and of all the evidence. These motions although 
worded differently may be said to urge that no danger- 
ous condition of a structural aspect or negligence of the 
defendant which would constitute a cause of action was 
shown and that the defendant had no notice of any such 
condition, assuming there was one. Further, that any 
such condition was open and obvious to the plaintiff; 
that plaintiff was guilty of contributory negligence more 
than slight as a matter of law; and that she assumed 
any risk incident to the use of the platform. 

Both the plaintiff and defendant cite the case of Smith 
v. Rizzuto, 133 Neb. 655, 276 N. W. 406, where the facts 
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as related by the court were: ‘Plaintiff further alleges 
that on January 14, 1934, she slipped upon some ice 
that had been permitted to accumulate upon a porch of 
the apartment house because of the negligence of de- 
fendant in not keeping the gutters, pipes and spouts on 
the house in a proper state of repair and resulting in 
the injuries of which plaintiff complains.” This court 
there stated the applicable law as follows: “Appellee fur- 
ther contends that a landlord is not bound to keep leased 
property in repair unless he contracts to do so. While 
this is a proper statement of the general rule, a recog- 
nized exception is that a lessor is bound to exercise rea- 
sonable care in keeping premises used in connection 
with but not demised to the lessee reasonably safe for 
those having lawful occasion to use them for the pur- 
pose for which they were intended. Randall v. First 
Nat. Bank, 102 Neb. 475, 167 N. W. 564; Blotcky v. Gahm, 
108 Neb. 275, 187 N. W. 640; Markussen v. Mengedoht, 
132 Neb. 472, 272 N. W. 241.” 

The case of Smith v. Rizzuto, supra, although it con- 
cerned ice, was a situation where the ice was caused by 
structural defects in the premises by the failure to keep 
gutters, pipes, and spouts on the house in proper condi- 
tion. It is not a case concerning the liability of a land- 
lord in failing to remove ice and snow arising from the 
accumulation from natural conditions of the weather. 
There appears to be no decision of this court concern- 
ing such a situation. 

The earlier cases followed by decisions in many ju- 
risdictions held that the landlord’s duty of reasonable 
care with respect to the maintenance of such parts of 
his property as were retained under the landlord’s con- 
trol for the common use of his tenants did not include 
a duty to remove therefrom natural accumulations of 
ice and snow. These cases have been referred to as those 
following the Massachusetts rule. They were based on 
the theory that to impose such a duty was subjecting 
the landlord to an unreasonable burden of vigilance and 
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care especially in northern areas where. snow is com- 
mon and that such a rule would subject the landlord 
to liabilities with the respect to injuries to his tenants 
caused from slipping on ice and snow very similar to that 
of an insurer. : 

An extensive annotation is set forth in 26 A. L. R. 2d 
610, which is limited to the landlord’s liability for in- 
jury or death due to ice or snow in areas or passageways 
used in common by tenants. Many cases which the au- 
thor of the note has assembled following the so-called 
Massachusetts rule are set forth in section 3, page 615, 
of this note. On page 616 of this same note are set 
out the cases which the writer of the annotation states 
represent most of the courts which were not bound 
by earlier decisions. These cases hold that the land- 
lord’s general duty to exercise reasonable care to keep 
the parts of the premises retained in his control for the 
common use of his tenants in reasonably safe condition 
includes the duty of removing natural accumulations of 
ice and snow from the commonways of the structures. 
This rule stems from the immense increase in the multi- 
ple tenancy buildings in which the passages are retained 
under the control of the landlord. It is in the note 
suggested that there can be little reason for differenti- 
ating between ice and snow and other types of defects 
affecting the property and that if the landlord does not 
care for the area in which he retains control no one else 
will. This reasoning seems to be the basis for liability 
originally imposed on him because of artificial defects. 
It appears in many instances that cases from the same 
jurisdiction appear in both of the assembled lists. An 
examination of many of them discloses that they turn 
on the specific facts of the individual case. 

It is not necessary for us at this time to choose between 
the two general rules or to discuss the great number of 
cases cited. Even in Massachusetts the landlord is not 
relieved from liability when it appears that he has as- 
sumed the duty of removing snow or ice under such 


VoL. 177] JANUARY TERM, 1964 349 
Schwab v. Allou Corp. 


circumstances that the tenant is entitled to rely upon 
his performance. See, Erickson v. Buckley, 230 Mass. 
467, 120 N. E. 126; Nash v. Webber, 204 Mass. 419, 90 
N. E. 872; Miller v. Berk, 328 Mass. 393, 104 N. E. 2d 163. 

The defendant admitted that it had employed Peter 
Sandberg as a custodian of the building in 1961 and that 
he was the custodian at the time of the injuries to the 
plaintiff. The defendant’s answers to interrogatories 
which were introduced in evidence included the follow- 
ing: “No. 11: Was any action taken by the Defendants 
or their representatives to remove the ice and snow 
from the front entranceway into the premises at 3701 
Jones Street, Omaha, Nebraska? Answer: Yes. Ques- 
tion 11A: If the answer is yes, what action was taken 
and by whom? Answer: Peter Sandberg regularly 
maintained the front entranceway of the premises in 
question by performance of the customary maintenance.” 

It appears therefrom that the defendant admitted that 
it has assumed the obligation of removing ice and snow 
from the common area and had empioyed the janitor for 
that purpose. The janitor proceeded to do that for 
which he was hired. He shoveled and removed the snow 
from this platform and it can be inferred the plaintiff 
had the right to rely upon the defendant’s janitor to so do. 
The doctrine by which the landlord is held responsible 
for exercise of reasonable care to keep in a reasonably 
safe condition common passageways in leased premises 
over which he has retained possession and control applies 
and extends to the duty of removing ice or snow where 
he has assumed such duty under circumstances on which 
the tenants have a right to rely on its performance. See, 
Thompson v. Resnik, 85 N. W. 413, 159 A. 355; Miller 
v. Berk, supra; Robinson v. Belmont Co., 94 Colo. 534, 
31 P. 2d 918; Massor v. Yates, 137 Or. 569, 3 P. 2d 784. 
Sufficient evidence appears in the record to submit to the 
jury the question of the defendant’s negligence in fail- 
ing to properly remove the ice and snow from the plat- 
form on which the plaintiff fell. 
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The defendant contends that it had no notice of the 
defective condition, assuming there was one. There is 
evidence from which the jury might infer that the 
snow on the porch or stoop had been present for several 
days and that it thawed when it was warm and froze 
when it was sufficiently cold. The snow was on the north 
side of the house where it often remains for a consider- 
able time. The condition had existed before and com- 
plaints had been made previously to the defendant’s 
agent. It could have been inferred that a janitar em- 
ployed to “regularly maintain” the front entrance would 
have notice of it. The court’s instruction No. 8 is as 
follows: ‘Where a landlord reserves a portion of the 
leased premises for the common use of all tenants, the 
landlord is required to keep the portion so reserved in a 
reasonably safe condition. A landlord is not subject 
to liability for bodily harm to his tenant on account of 
a condition of that part of the premises used in common 
by his tenants and under his control unless: 1. The 
condition created an unreasonable risk of harm to his 
tenant; 2. The landlord knew, or in the exercise of 
reasonable care should have known, of the dangerous 
condition and the risk involved therein; 3. The landlord 
was afforded a reasonable time within which to make 
the condition safe; and 4. The landlord in the exercise 
of reasonable care could have made the condition safe.” 

We think the court’s instructions properly submitted 
the question of whether the defendant had reasonable 
and timely notice of the condition and that there was 
evidence from which it might be inferred that it had such 
notice. The defendant further complains of instruction 
No. 8 because it did not differentiate between an arti- 
ficial and a natural condition. In a situation where the 
defendant has assumed the burden of removing snow 
and ice occurring from natural causes it would seem 
unnecessary to make such a distinction. Both conten- 
tions are without merit. 
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The defendant contends that the plaintiff was guilty 
of contributory negligence more than slight as a matter 
of law. The evidence of her action in carefully picking 
her way out of the entrance to the apartment on the 
icy porch has been set out hitherto. The issue of com- 
parative negligence was submitted by the court on in- 
structions and no contention is raised questioning their 
sufficiency. Under the evidence in the case it appears 
to be a question of fact properly submitted to the jury. 
We cannot agree with the defendant’s contention. 

The court did not submit to the jury any issue of as- 
sumption of risk by the plaintiff. The defendant con- 
tends the plaintiff assumed this risk as a matter of law 
and also complains that its tendered instruction No. 5 
submitting that issue was refused by the trial court. 
Both the plaintiff and defendant cite the case of Landrum 
v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 149 A. L. R. 
1041, which held that assumption of risk and contribu- 
tory negligence are distinct defenses although they may 
both be present in certain instances. 

In Landrum v. Roddy, supra, this court discussed as- 
sumption of risk, saying: “The defense of assumption 
of risk is not incompatible with contributory negligence; 
the two defenses may arise under the same state of 
facts. Some courts regard the defenses as interchange- 
able. However, there is a clear distinction between the 
defense of assumption of risk and the defense of con- 
tributory negligence, notwithstanding they may arise 
under the same set of facts and may sometimes overlap. 
There is a line of demarcation which, if carefully scru- 
tinized and followed, will allow the court to differentiate 
between them. Assumption of risk rests in contract or 
in the principle expressed by the ancient maxim, ‘volenti 
non fit injuria,’ whereas contributory negligence rests 
in tort. The former involves a choice made more or less 
deliberately and negatives liability without reference 
to the fact that the plaintiff may have acted with due 
care, whereas the defense of contributory negligence 
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implies the failure of the plaintiff to exercise due care. 
As stated in some decisions, assumption of risk is a men- 
tal state of willingness, whereas contributory negligence 
is a matter of conduct. * * * While under a certain set 
of facts the two may be difficult to distinguish and some- 
times seem to overlap, yet when carefully considered 
they can be distinguished and are distinct and separate 
and not inconsistent.” 

The evidence shows that both the front and rear 
exits were icy. The evidence does not show any free- 
dom of choice to the plaintiff with respect to leaving the 
apartment. Assumption of risk is predicated upon an 
implied consent to be treated negligently. If the person 
against whom the doctrine is applied is deprived of a 
choice in the matter, the risk is not assumed, although 
it may be encountered. As stated in Robinson v. Bel- 
mont Co., supra, a case involving a similar situation, 
“Even if she had such knowledge, it did not make her 
a captive in her room; * * *.” See Prosser on Torts 
(2d Ed.), § 55, p. 311. In the present case no assump- 
tion of risk is involved and the contention that it should 
have been submitted is unavailing to the defendant. 

The defendant offered tendered instruction No. 4 to 
the effect that the defendant owed the plaintiff no duty 
to remove the snow and ice from natural accumulation 
from the platform, and instruction No. 6 pertaining to 
the requirement that the defendant have reasonable no- 
tice and time for the removal of the natural accumula- 
tion. Defendant assigns error in the refusal to give these 
instructions. The previous discussion in connection with 
the motion of the defendant for a directed verdict and 
the court’s own instruction No. 8 heretofore set out ef- 
fectually dispose of these contentions. There is no merit 
in them. 

' Defendant assigns error to the court in refusing to 
give instruction No. 11 to the effect that the plaintiff 
could not recover merely because of the depression in 
the platform and for the same reason objects to the 
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court’s giving on its own motion instruction No. 3. It. 
bases the alleged error on the decision of this court in 
Thompson v. Young Men’s Christian Assn., 132 Neb. 843, 
241 N. W. 565, which might be applicable in a proper 
case. In the case before us the trial court’s instruction 
No. 3 submitted the contentions of the parties to the jury 
as follows: “Principal disputed: factual contentions of: 
the parties are: Contention A: On the occasion in suit: 
the common porch was in a dangerous condition by rea- 
son of a depression and ice and snow on the floor. Con- 
tention B: Defendant knew, or in the exercise of reason-- 
able care should have known, of the dangerous condition 
of the common porch. Contention C: Defendant was 
afforded:a reasonable time within which to remove the: 
dangerous condition before plaintiff's fall. Contention 
D: On the occasion in suit defendant was negligent in 
failing to remove the ice and snow from the common 
porch or to place sand, salt, or other abrasive substance’ 
on the porch. Contention E: Such negligence was a: 
proximate cause of harm to plaintiff. Contention F: 

Such harm includes compensable harm. Contention G: 

On the occasion in suit plaintiff was negligent. Conten- 

tion H: Plaintiff’s negligence was a proximate cause 
of harm to herself.” 

The real issue was the condition of the platform be- 
cause of the depression and ice and snow and the alleged 
negligence in not removing it or not properly doing so. 
The evidence concerning the depression was apparently 
introduced to show the water tended to flow back and 
on freezing covered the rubber mat with ice. Plaintiff 
did not testify she stepped into the depression but on 
the ice covering the depression. There is evidence from 
which it-caii be inferred that the mat was submerged in 
ice. The defendant by its objections to the-court’s ac- 
tion in giving its own instruction and refusing to give 
those tendered by it seeks to withdraw from the jury 
each inference of negligence one at a time. They are, 
however, related to one another. The court properly 
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submitted the issues with respect to the contentions of 
the parties and the defendant’s objections have no merit. 

The defendant objects to the giving of instruction No. 
13 relating to damages because it submitted among 
other things the future impairment of the plaintiff’s 
earning power. Careful review of the evidence shows 
the defendant missed 39 days’ work from school and 
then returned to her task of teaching. There is evi- 
dence she had lost time from her work after the acci- 
dent. There is evidence that she had a partial perma- 
nent disability in the ankle that inconveniences her in 
climbing stairs and causes discomfort on those occasions, 
and in standing while teaching and in certain work on 
the playground with the students. Nothing is shown 
to indicate she will not be able to earn the same salary 
in the future or to what extent her earning power would 
be diminished. Her own doctor’s testimony with regard 
to her future disability is as follows: “Q. How does 
the roughness of the joint, Doctor, affect the motion? A. 
In two ways, it narrows the joint and it may cause some 
discomfort which will cause an involuntary restriction 
of the joint by the patient’s muscles. Q. How does it 
cause discomfort? A. Roughness is prone to produce 
swelling and inflammation, which in turn produces 
pain. Q@. Doctor, do you have an opinion, based upon 
the examination made 5-21-63, and the X-rays taken 
at that time, as to whether or not the condition you 
found in Mrs. Schwab is a permanent condition? A. I 
have. Q@. Is your opinion based upon reasonable medi- 
cal certainty? A. Yes, sir. Q. What is your opinion? 
A. I think some percentage of disability will persist in 
this ankle. Q. In relating this to a percentage, Doctor-- 
what percentage? A. I place it at ten to fifteen per- 
cent of the ankle. Q. You call that a partial permanent 
disability? A. Yes, sir.” 

The only testimony the doctor gave related in any way 
to her ability to perform her school work in which she 
was engaged at the time was the following: “Q. Doc- 
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tor, would you state either yes or no whether the pa- 
tient in this case would be handicapped in any way in 
her profession as a teacher as a result of this particular 
injury that you have treated her. A. To some degree, 
of course, she would be. Q. I understand the degree 
and percentage you have given us but generally as to 
the performance of her work. A. I cannot answer that.” 
Damages for a permanent injury may not be based on 
speculation, probabilities, or uncertainty but must be 
shown by competent evidence that such damage is rea- 
sonably certain as the proximate result of the pleaded 
injury. A person to whom another has tortiously caused 
harm is entitled to compensatory damages if he estab- 
lishes by proof the extent of such harm and the amount 
of his damage with reasonable certainty. See, Johnsen 
v. Taylor, 169 Neb. 280, 99 N. W. 2d 254; Caster v. Moel- 
ler, 176 Neb. 30, 125 N. W. 2d 89; Burkamp v. Roberts 
Sanitary Dairy, 117 Neb. 60, 219 N. W. 805; 15 Am. Jur., 
Damages, § 91, p. 501. Considering these rules it is evi- 
dent that the plaintiff did not prove permanent loss of 
earning power although she did show permanent injury. 
Because of the error in submitting permanent loss of 
earning power to the jury, the judgment must be re- 
versed and the cause remanded for new trial in accord- 
ance with this opinion. 
- REVERSED AND REMANDED. 


GEORGIA LOUKOTA, APPELLANT AND CROSS-APPELLEE, V. 
JAMES ERNEST Lovukora, APPELLEE AND CROSS SEPELLONT: 
128 N. W. 2d 809 


Filed June 12, 1964. No. 35645. 


1. Divorce. In determining the question of alimony or division 
of property as between the parties the court, in exercising its 
sound discretion, will consider the respective ages of the parties 
to the marriage; their earning ability; the duration of the mar- 
riage and the conduct of each during the marriage; their sta- 
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. tion in life, including the social standing, comforts, and luxuries 
“of life which the wife would probably have enjoyed; the cir- 
cumstances and necessities of each; their health and physical 
condition; and their financial circumstances as shown by the’ 
-- property they owned at the time of the divorce, its value at-that 
time, its income-producing capacity, if any, whether accumulated 
or acquired before or after the marriage, the manner in which 
it was acquired, and the contributions each has made thereto, 
and, from all the relevant facts and circumstances relating 
thereto, determine the rights of the parties and make an award 
. that is equitable and just. 
. ‘This rule provides no mathematical formula by which 
an alimony award can be exactly determined. Generally speak- 
ing, awards of this court in cases of this kind vary from one- 
third to one-half of the value of the property, depending on the 
facts and circumstances of the particular case. 


Appeal from the district court for Fillmore County: 
JOSEPH ACH, Judge. Reversed and remanded with direc- 
tions. 


Keenan & Walker, for appellant. 
Herman Ginsburg and Roderick R. Perry, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action for divorce by Georgia Loukota, 
plaintiff and appellant, from James Ernest Loukota, de- 
fendant and appellee. The case was tried in the district 
court for Fillmore County, Nebraska. At the conclu- 
sion of the trial a decree of divorce was granted to the 
plaintiff which decree adjudicated the rights of the par- 
ties as to alimony and division of property. The plain- 
tiff filed a motion for new trial which was overruled. 
From the decree and the order overruling the motion 
for new trial the plaintiff has appealed. 

The assignments of error as grounds for reversal are 
that the court erred in overruling the motion for new 
trial and erred in dividing the property of the parties 
and in failing to award a proper amount of property and 
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alimony to the plaintiff. There is no contention by 
either party that the court erred in granting a divorce to 
plaintiff from the defendant. 

The defendant by his brief presented a cross- appeal 
in which he contended that the court erred in awarding 
an excessive amount to plaintiff as alimony and in di- 
vision of property and property rights, and erroneously 
admitted hearsay testimony on behalf of plaintiff. No 
substantial reliance in argument is predicated on the 
assignment relating to hearsay. 

The only real question presented by this appeal is that 
of whether a sufficient award was made in favor of plain- 
tiff for alimony and division of property. 

This:court has declared generally the -attitude which 
should control in situations such as this in Schwarck v. 
Schwarck, 175 Neb. 560, 122°N. W. 2d 489, as follows: - 

“In determining the question of alimony or division 
of property as between the parties the court, in exer- 
cising its sound discretion, will consider the respective 
ages of the parties to the marriage; their earning ability; 
the duration of the marriage and the conduct of each dur- 
ing the marriage; their station in life, including the 
social standing, comforts, and luxuries of life which the 
wife would probably have enjoyed; the circumstances 
and necessities of éach; their health and physical ' con- 
dition; and their financial circumstances as shown by 
‘the property they owned at the time of the divorce, its 
value at that time, its income-producing capacity, if any, 
whether accumulated or acquired hefore or after the 
marriage, the manner in which it was acquired, and the 
contributions each has made thereto, and, from all the 
relevant facts and circumstances relating thereto. de- 
‘termine the rights of the parties and make an award 
that is equitable and just. 

“This rule provides no mathematical formula by which 
an alimony award can be exactly determined. Gener- 
ally speaking, awards of this court in cases of this kind 
vary from one-third to one-half of the value of the prop- 
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erty, depending on the facts and circumstances of the 
particular case.” See, also, Kinch v. Kinch, 168 Neb. 
110, 95 N. W. 2d 319; Kramer v. Kramer, 171 Neb. 128, 
105 N. W. 2d 741; Matson Vv. aio 175 Neb. 60, 120 
N. W. 2d 364. 5 Be 

The parties were married in Hastings, Nebraska, on 
September 25, 1947. The plaintiff was 28 years of age 
at the time arid the defendant was 31. They lived at 
Hastings for 4 years during which time the defendant 
attended Hastings College where he obtained a Bache- 
lor of Science degree. During this period the plaintiff 
worked at various jobs and devoted her earnings to the 
living expenses of the parties. In 1952 the defendant 
entered Nebraska University Medical College from which 
he was graduated in June of 1956. During all of this 
time the plaintiff worked and contributed her earnings 
to the expenses of the parties. In April or May of 1957 
the defendant began the practice of medicine in Exeter, 
Nebraska. In August of 1958 the defendant without 
good cause deserted and abandoned the plaintiff and has 
since continued his abandonment. This abandonment 
has been proved and the defendant does not contend 
otherwise. 

The bill of exceptions which contains the evidence 
considered by the trial court contains the record of a 
pretrial conference which was admitted without ob- 
jection. In it is included evidence as to the financial 
and economic condition of the parties from the com- 
mencement of the marriage relation down to the date 
of the trial. It cannot be regarded in all respects as ac- 
curate or complete. It is in such condition that the dis- 
trict court was and this court is required in large measure 
to depend upon inferences from testimony other than 
clearly established facts upon which to make a decision 
and determination. An illustration of this was the fail- 
ure of the defendant, although present at the trial, to 
testify as a witness-on his own behalf concerning the fi- 
nancial and economical aspects which were matters of 
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dispute on the trial. As a witness for the plaintiff he 
gave some testimony. 

As to property and assets at the time of the marriage 
the defendant was the owner of a quarter section of land 
which had been purchased for $8,000. The time of pur- 
chase was not disclosed. There is nothing to indicate 
that at that time he was possessed of any other prop- 
erty or of any money. This land was of the agreed value 
of $20,000 at the time of the divorce. This was the 
limit of assets which the defendant brought with him 
into the marriage relationship. The plaintiff brought 
to the relationship $1,700 which was devoted to the uses 
of the parties. The plaintiff, after the marriage, inherited 
$6,000. The date of this does not appear. This was de- 
posited in a savings account of the plaintiff and in prob- 
ability the earnings from this were allowed to accumu- 
late and be added to it. This appears to be the total of the 
assets which the parties brought to the marriage. 

At the time the divorce was granted property which 
the parties had at the time of the marriage with addi- 
tions thereto with increases in value were described 
and found to be about as follows: Deposits of plaintiff 
$15,000; Saline County land, title in the defendant, $20,- 
000; Fillmore County land in joint tenancy, $24,000; office 
equipment of defendant, $6.000; house and lots in joint 
tenancy, $4,000; automobile of the defendant, $2,800; 
automobile of plaintiff, $250; house of defendant in Flor- 
ida, $6,000; land of defendant in Florida, $4,400; and 
furniture in the home of the parties, $500. 

By the decree the plaintiff on property division was 
allowed to retain the $15,000 building and loan deposits. 
and was awarded title to the Fillmore County quarter 
section of land and the house and lots held in joint ten- 
ancy. In addition she was granted $4,000 and a lien was 
declared against the land in Saline County to secure the 
payment of this amount. An attorney’s fee was taxed 
against the defendant in the amount of $1,500. The costs. 
were taxed to the defendant. 
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'. This presents a view of the financial and economic 
situation at the beginning and the decreed end of this 
marriage relationship, but what happened in between is 
of. vital concern in the determination of whether or not 
the division of property is fair and equitable. 

In quotation from Schwarck v. Schwarck, supra, it ‘is 
pointed out there is no-mathematical rule which is appli- 
cable in a situation of this kind, and that awards gen- 
erally range from one-third to one-half of the property, 
but that the determination should depend on the facts of 
the particular case.. Under this pronouncement and the 
facts and circumstances as disclosed, that portion of the 
quoted language relating to. accumulation of the prop- 
erty and the conduct of the parties during the period 
of accumulation and thereafter should be considered as 
having great significance in the approach to the ddestion 
here involved. 

It is clear that over the years from the marriage to 
the date of the separation, the financial situation of the 
parties became greatly improved. As to what the de- 
fendant contributed thereto has not been disclosed. The 
defendant: may have had some earnings from employ- 
ment but there is no reliable information in relation 
thereto. In likelihood income from the two farms repre- 
sented in great measure the economic improvement in 
the situation of the parties, but regardless of what may 
have been the reason, all of the facts as to this one 
thing is certain and that is that for at least 8 years the 
defendant was without personal productive capacity ex- 
cept at brief intervals, during which 8 years and beyond 
to the date of separation, the plaintiff, except for brief 
intervals, was gainfully employed and the income from 
her employment was devoted to the marital and finan- 
cial interests of the parties. It was during this period 
that the Fillmore County land, the home, the lots, and 

.the medical office equipment were acquired... It was 
during this period that $10,796.18 was accumulated: in 
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three savings accounts, which the defendant withdrew 
and appropriated to his own purposes. 

Over this period the plaintiff got nothing beyond what 
the parties used in the conduct of their affairs as hus- 
band and wife, except an addition of about $9,000 to the 
$6,000 which she retained as her property after the 
marriage. Obviously included in this increase was the 
accumulated income from the $6,000. 

After the separation and up to the time of trial the 
defendant contributed to plaintiff only $1,750, and in 
addition to the money withdrawn from the building and 
loan accounts he received as rent for the two farms an 
amount of $14,275.40, no part of hie was turned over 
to the plaintiff. 

It is pointed out here that it does not appear that on 
division of the property anything of benefit was extended 
to the plaintiff on account of the increase in value of the 
Saline County farm which cost $8,000 before the mar- 
riage and was regarded as of the value of $20,000 at the 
time of the divorce. There is no evidence which direct- 
ly accounts for the difference except a normal increase 
in value, a part of which at least in probability came 
about after the marriage of the parties. 

The division of property made by the decree is in 
ultimate terms clear and specific but the mathematical 
and factual processes employed to reach it are not clear 
and definite. By the decree the plaintiff was awarded 
out of the mutual property rights of the parties the 
quarter section of land in Fillmore County, Nebraska, 
the two lots in the Original Town of Exeter, Nebraska, 
the four lots in Gilbert’s First Addition to Exeter, Ne- 
braska, the household goods, plaintiff’s personal belong- 
ings, and $4,000 with a lien in that amount on the land 
of deféndant:to guarantee the payment of the $4,000. The 
property which remained as the property of the defend- 
ant was not describéd: The property of neither party 
was evaluated in the decree. 

From ‘the record and the briefs it becomes feschnabee 
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clear that by the decree the plaintiff was allowed to retain 
the $6,000 which stood in her name from the time she 
received it, and about $15,000 which stood in her name 
at the time of the divorce. She was awarded the Fill- 
more County land of the value of $24,000, the house and 
lots in Exeter of the value of $4,000 which were jointly 
owned by the parties; and an automobile of the value of 
$250; household equipment of the value of $500; and 
alimony in the amount of $4,000. 

The defendant was allowed to retain the Saline County 
land of the value of $20,000, his office equipment of the 
value of $6,000, his automobile of the value of $2,800, 
a house in Florida of the value of $6,000, land in Florida 
of the value of $4,400, and accounts in foreign banks ‘in 
the amount of $3,200. 

In addition to this it is pointed out that after the 
separation the defendant collected the rents from the 
two farms in the amount of $14,275.40, and removed 
from building and loan deposits which had accumulated 
before the separation $10,796.18. 

In addition to this it appears that after the separation 
the defendant engaged in the practice of his profession 
in a foreign state. There is no authentic information as 
to his income there, but there is sufficient to warrant 
an inference that it was much in excess of that of the 
plaintiff over the 4-year period from which he con- 
tributed to her only $1,750. 

There is a suggestion that he has an indebtedness of 
$17,000 and that he has suffered losses in stock or secu- 
rities transactions, and accordingly these things should 
be considered in the determination tc be made herein. 
In response to this, the comment nere is made that in 
the record the defendant has refused and failed to dis- 
close information on this subject. Further if what is 
intimated is true and the defendant, after the separa- 
tion brought about by the wrongful acts of the defend- 
ant, sustained losses, should that be regarded as a rea- 
son for causing the plaintiff, after her many years of 
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helpfulness, to be called upon to share these losses? 
Reason dictates that she should not. 

On the evidence analyzed and computations made 
on a purely financial basis it might reasonably be said 
that the division made by the district court was justified. 
Under the circumstances of this case such a division in 
the light of what has been disclosed could not be re- 
garded as just and equitable. This would be a flagrant 
disregard of the true character, qualities, and extent 
of the contributions made by the parties up to the separa- 
tion and even thereafter up to the time of the divorce. 
No one can tell just where the line should be drawn 
to accomplish this purpose, but under the circumstances 
disclosed, it cannot be said that it snould be drawn un- 
favorably to the plaintiff. 

This is one of the cases wherein the determination 
should not be made, as has been pointed out by the 
cases cited, on the basis of any mathematical formula, 
but upon, as has been pointed out in these cases, the 
duration of the marriage; the conduct of the parties dur- 
ing the marriage; the luxuries of life which would prob- 
ably have been enjoyed; the circumstances and necessi- 
ties of each; their financial circumstances; the property 
at the time of the divorce together with its income- 
producing value; whether it was accumulated or acquired 
before or after the marriage, and the manner of acquisi- 
tion; and the contributions each has made thereto. 

The manner of acquisition and accumulation of prop- 
erty has been set out, it is thought, sufficiently, as well 
as value at the time the divorce was granted. As to 
the personal conduct of the parties prior to the separa- 
tion, but little has been disclosed. No complaint has 
been made concerning the personal conduct of the de- 
fendant until a short time before he deserted and aban- 
doned the plaintiff, as the record discloses, because of 
an affair of his with another woman. 

As to the conduct of the plaintiff, she became the 
wife of defendant in 1947, and all of the time there- 
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after until the separation about 11 years thereafter she 
worked, except for brief intervals and devoted her in- 
come to the interests of the parties in their marriage re- 
lationship. During that time defendant went to college 
4 years and an additional 4 years. to medical college 
from which he was graduated, and thereafter engaged 
in the practice of medicine. A little more than a year 
later he departed and has never returned or offered to 
return to the plaintiff, and in the years since has con- 
tributed $1,750, as has been pointed out, to the interests 
of the plaintiff. 

In this wise the things in which she had an interest 
with the defendant, after 11 years, were wiped out and 
rendered for nought. After all of her efforts, through 
no fault of her own she became barred from “the social 
standing, comforts, and luxuries of life which” she as 
a wife would probably have enjoyed, and which she 
had earned. 

In the light of what has been gleaned from the record 
here the award made by the district court is insufficient 
to constitute an equitable division of property and award 
of alimony in this case. Justice, equity, and reasonable 
equality of division require that it be increased. 

The judgment of the district court is reversed and the 
cause remanded with directions that a judgment be ren- 
dered with its terms the same as those contained in 
the original judgment except that the portion granting 
plaintiff a recovery of $4,000 shall be increased to $10,- 
000. A fee of $1,000 is allowed for the attorneys for the 
plaintiff for services in this court. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Summers v. Summers 


ELAINE PRING SUMMERS, APPELLANT, V. STUART SUMMERS 
ET AL., APPELLEES. 


128 N. W. 2d 829 


Filed June 12, 1964. No. 35650. 

Judgments. Under the res judicata rule a judgment rendered by 
a court of competent jurisdiction determining the rights of the 
litigants on a cause of action or defense is an effectual bar 
against future litigation over the same right determined by 

. such judgment, and is for all time, unless reversed or modified, 
binding on the parties and their privies in estate or in law. 


Appeal from the district court for Douglas County: 
Joun KE. Murpny, Judge. Reversed and remanded with 
directions. 


Kisenstatt, Lay, Higgins & Miller, for appellant. 


Finlayson, McKie & Kuhns and Kelley, Grant & Cos: 
tello, for appellees. 


Heard before Wuire, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action by Elaine Pring Summers, plaintiff 
and appellant, against Stuart Summers in his own per- 
son and First National Bank of Omaha, trustee of a 
trust of which Stuart Summers is a beneficiary, defend- 
ants and appellees. The case was tried to the court and 
judgment was rendered in favor of the ‘plaintiff. The 
appeal is by the plaintiff from the judgment. There is 
no cross-appeal by either of the defendants. 

By the petition on which the case was tried, to the 
extent necessary to state here, it was declared that on 
April 15, 1959, the plaintiff recovered a personal judg- 
ment against the defendant Summers in the Circuit Court 
of Duval County, Florida, which judgment was there- 
after registered in Douglas County, Nebraska, pursuant 
to the provisions of the Nebraska Uniform Enforcement 
of Foreign Judgments Act, and that in order to collect 
sums due her the plaintiff had summons in garnishment 
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‘issued to the defendant trustee, but that notwithstand- 
ing this and the fact that execution was issued on the 
judgment it remains unsatisfied except as to the amount 
of $4.13. 

It was further declared that the defendant trustee is 
under the provisions of a will of Laura H. Summers, 
-deceased, the trustee of a trust of which the defendant 
Summers is a beneficiary, the corpus of which consists 
of stock and money as principal, and accumulations of 
income in an amount unknown to the plaintiff. The 
petition contains a quotation of the language of the will 
which describes the creation of and the direction of con- 
trol of the trust and the rights of the defendant Sum- 
mers, a beneficiary thereunder, but it is not deemed 
necessary to set forth or to summarize this here. 

The plaintiff pleaded that at the time the action was 
commenced there was $32,188.69 due on the Florida 
judgment which had been registered in Douglas County, 
Nebraska. ; 

By the petition the plaintiff prayed for relief in the 
form of a creditor’s bill, for execution on the equitable 
estate of the defendant Stuart Summers in the trust 
estate; that a lien be impressed in the nature of an at- 
tachment of equitable levy upon property for the 
amounts accrued and to accrue on a judgment in favor 
of the plaintiff and against the defendant Summers to- 
gether with costs and attorney’s fees; and that the de- 
fendant trustee be restrained and enjoined during this 
litigation from paying to the defendant Summers or to 
anyone else income or accumulation from the trust 
estate. 

The defendant Summers filed an answer in which he 
admitted that the plaintiff was a citizen of the State of 
Florida and the declared identity of the defendant trus- 
tee. Otherwise the answer was a general denial. 

The defendant trustee filed an answer in which it 
admitted its capacity as trustee of the testamentary 
trust which plaintiff alleged was created by the will of 
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Laura H. Summers, deceased, and wherein the defend- 
ant Summers is beneficiary and that defendant Sum- 
mers had received income from the trust. The other 
allegations of the petition were generally denied. 

It declared that the instrument creating the trust con- 
tains the following: “‘at no time while any of the 
trusts herein created are in existence shall a beneficiary 
have any right or power whatsoever to in any wise as- 
sign, transfer, alienate or encumber any of the incomes 
or assets of the trust estate and no persons can have or 
take through any attempted assignment, transfer, alien- 
ation or encumbrance any right or interest of what- 
soever kind in any of the incomes or assets of the trust 
estate. None of the incomes or the assets of the trust 
estate shall ever in any wise be subject to any claim, 
demand, judgment or garnishment arising or existing 
through any act or liability of a beneficiary, and at no 
time and in no way shall the Trustee be accountable 
to any person or persons other than to the beneficiary 
directly and personally.’ ” 

The prayer of the answer of this defendant is that the 
petition be denied. 

A trial was had to the court, and on September 26, 
1963, a decree was entered which contained findings 
and the judgment of the court. The findings contained 
a general finding on both facts and law in favor of the 
plaintiff and against the defendants subject however tc 
a finding as follows: “The doctrine of res judicata is 
conclusive upon the parties hereto with regard to most 
of the issues of law and fact raised by the pleadings, 
the decree in the above cited case having been per- 
mitted to become final, as well as the judgment sued 
on herein.” 

The obvious meaning of this quoted language and 
the two following paragraphs is to say that in an earlier 
action between these same parties, the record of which 
has been made a part of the record here, wherein ‘the 
issues like those which are presented here, except as to 
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time, were judicially determined and have become 
final, therefore under the res judicata rule that judg- 
ment is controlling in the present proceeding except as 
to the amount which is due the plaintiff. in the present 
action, and the amount which is subject to the decree 
of this court, and the. character and query: thereof 
which should be awarded. 

The court found further that the plaintiff was not, ir 
the face of equitable considerations, entitled to recover 
what was paid or due, or which might become due under 
her registered judgment except a total and final amount 
for all purposes and for all time in the satisfaction of 
the registered judgment ‘of $25,000, of which $6,000 had 
been paid in the earlier case, leaving a balance of $19,- 
000. Judgment was thereupon rendered requiring the 
defendant trustee to pay the plaintiff $19,000. 

In order to make comprehensive the foregoing re- 
citals, the proceedings, and final judgment in this case 
it becomes necessary to set forth incidents of history 
preceding the action here. 

The plaintiff and the defendant Summers were, during 
all times involved in this action including the present, 
husband and wife. In 1957 they were residents of the 
State of Florida and in that year they separated. A sepa- 
rate maintenance action was instituted in the Circuit 
Court of Duval County, Florida, against this defendant. 
A decree was rendered in that action. The terms of this 
decree required payment of support payments to the 
plaintiff of $600 a month to start May 1, 1959. This de- 
fendant made no payments in response thereto in Flor- 
ida. The decree was registered twice in Douglas County, 
Nebraska, pursuant to the provisions of the Nebraska 
Uniform Enforcement of Foreign Judgments Act. The 
purpose of this was to enforce the payment to plaintiff 
of the amounts awarded by the Florida decree by this 
defendant or out of his property or assets in the State of 
Nebraska. The regularity of processes or the right to 
maintain action is not questioned except by a general 
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denial of the allegations of the petition in the case. No 
effort was made to support by evidence the general 
denial in this area. 

No contention has been made in this case that the 
plaintiff ‘is not entitled to recover in Nebraska the 
amounts claimed to be due under the provisions of the 
registered Florida judgment if there is property or assets 
of this defendant out of which recovery may be made. 
The paramount question is that of whether or not there 
is anything in Nebraska which may be subjected to the 
payment of the amounts due or to become due on this 
judgment. 

The plaintiff by this action points out that the will of 
Laura H. Summers, deceased, dated July 17, 1938, with 
a codicil dated July 27, 1938, set up a trust with the de- 
fendant First National Bank of Omaha as trustee which 
trust by its terms provided that a fixed portion of the 
proceeds of the trust should be paid to the defendant 
Summers, out of which she, the plaintiff, contends that 
she is entitled to receive payment of delinquencies in 
payment of the alimony award of the Florida judgment 
which was registered in Douglas County, Nebraska. For 
the purpose of making recovery the First National Bank ‘ 
of Omaha, trustee, was made a defendant. The plain- 
tiff seeks judgment requiring the trustee to make these 
payments to her out of the income of the trust instead 
of to the defendant Summers. 

The defense to the action in true substance is that 
there is no trust out of which the claims of plaintiff may 
be paid in satisfaction of any claim of any kind or char- 
acter, and that the trustee by the terms of the will cre- 
ating and controlling the trust is barred from the use of 
any of the income from the trust in satisfaction of the 
claims of the plaintiff. 

There is no dispute about the stated character of the 
trust. : The defendant Summers was given no present 
or future interest in the res of the trust, but only in the 
income therefrom. An applicable restriction upon the 
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trust and the income therefrom is as follows: “At no 
time while any of the trusts herein created are in ex- 
istence shall a beneficiary have any right or power 
whatsoever to in any wise assign, transfer; alienate or 
encumber any of the incomes or assets of the trust estate, 
and no persons can have or take through any attempted 
assignment, transfer, alienation or encumbrance any 
right or interest of whatsoever kind in any of the incomes 
or assets of the trust estate. None of the incomes or 
assets of the trust estate shall ever in any wise be sub- 
ject to any claim, demand, judgment or garnishment 
arising or existing through any act or liability of a bene- 
ficiary, and at no time and in no way shall the Trustee 
be accountable to any person or persons other than to 
the beneficiary directly and personally.” 

This therefore is by its clear terms, as the parties 
agree, what is known as a spendthrift trust. That is a 
trust the terms of which are ordinarily required to be 
recognized and enforced according to the letter of the 
instrument creating it. 

By the decisions of this court spendthrift trusts such 
as the one involved here may be enforced and the trus- 
tee is barred from the use of revenue therefrom directed 
to be paid to the beneficiary of the trust. Weller v. 
Noffsinger, 57 Neb. 455, 77 N. W. 1075; Lancaster County 
Bank v. Marshel, 130 Neb. 141, 264 N. W. 470; Beals v. 
Croughwell, 140 Neb. 320, 299 N. W. 638, 138 A. L. R. 
1330. 

Neither the pleadings of the plaintiff in the case here 
nor her brief contain a contrary contention. Also in 
the earlier case referred to dealing with this subject 
in which the same issues were tried, the plaintiff makes 
no such contrary contention. 

In the brief of the trustee herein it directs attention 
to general observations made in Restatement, Trusts, 
2d, § 157, pp. 328 and 329, and the Appendix, p. 242, and 
appears to agree that in instances there may be such an 
invasion, but that under the decisions in this jurisdiction 
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and those of most of the other jurisdictions, because of 
the terms of the trust, no such invasion is permissible in 
this case. Numerous cases bearing on this question are 
cited at pp. 242, 243, and 244 of this Restatement Ap- 
pendix, some of which support the right of invasion un- 
der conditions such as those of concern here but most 
of them do not. 

In the light of this, if this were a case in which the con- 
trolling question was that of whether or not the income 
of this trust could be invaded for the purpose of satis- 
faction of the judgment of plaintiff against the defendant 
Summers the required answer would be that it could 
not. The true question is that of whether or not the 
judgment in the earlier case on the same pleaded and 
tried issues as were pleaded herein and on which trial 
was had is res judicata on the issue of the right of plain- 
tiff to have invaded the income of the trust for the satis- 
faction of her judgment against defendant Summers. 

In both cases the true question presented was that of 
whether or not the district court for Douglas County, 
Nebraska, could, notwithstanding the positive and clear 
terms of the restrictions upon the use to which income 
of the trust could be put, apply it under some theory 
to the payment of delinquent payments under the Flor- 
ida judgment in favor of the plaintiff and against the 
defendant Summers for alimony. The district court for 
Douglas County in this case and by the judgment in 
the other case adjudged that this could properly be done. 

In the earlier case the district court found that: 
“The bar of a spendthrift provision in a trust is inffec- 
tive as to maintenance payments due a wife from her 
husband but her right to penetrate the bar is limited 
to her right to maintenance and may not be extended.” 

Pursuant to this the court found that this could be 
done but that where there was no gross limitation of 
support and maintenance no judgment was proper in 
excess of the amount due under the registered iudgment 
at the time. The amount due at the time was $6.000 and 
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judgment was rendered for that amount. No appeal 
was taken from that judgment by either of the defend- 
ants or by the plaintiff. 

In the case here the district court found that the doc- 
trine of res judicata flowing from the judgment in the 
other case was conclusive upon the parties with regard 
to most of the issues of law and fact raised by the plead- 
ings, the decree, as well as the registered judgment to 
the extent of the amount due at the time, which amount 
was found to be $26,400. 

The court however further found that what the plain- 
tiff was entitled to was a matter subject to equitable de- 
termination based on the marital problems of the par- 
ties and not necessarily on the registered judgment. This 
was followed by a finding that the plaintiff should re- 
ceive a gross sum in full satisfaction of the registered 
judgment of $25,000 reduced to a net of $19,000 by the 
receipt of $6,000 in the earlier action from which no 
appeal had been taken by any party. Judgment was 
rendered accordingly. 

There was no adjudicated change in the conclusions 
in this case from those in the earlier case as to the de- 
clared right of invasion. . The only departure in any 
respect was that in that case it was held that the court 
was bound to recognize the right of invasion based upon 
the Florida judgment, but equity permitted the district 
court in this case to depart from the terms of that judg- 
ment and, as was done by its judgment, liquidate and 
again, as was done, reduce the payments already due 
and deprive of rights to become due in the future. 

From this judgment, as was true in the earlier case. 
the defendants have not appealed and neither have they 
cross-appealed. The only appeal is by the plaintiff. 

In avoidance of a possibility of an inference of neglect 
on the part of the attorneys for the trustee in failure to 
take an appeal, the record discloses that the failure of 
appeal was caused by direction of the defendant Sum- 
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mers and not by failure or neglect on the part of the at- 
torneys for the trustee. 

It becomes clear therefore that by failure ‘of itis de- 
fendants to appeal in the earlier case they became barred 
by the judgment from asserting as to that judgment 
that the terms of the instrument creating the trust bar- 
red an invasion of the income from the trust. By the 
failure to appeal the judgment became final. It is 
pointed out here that in that case as well as this one it 
is not contended that the Florida judgment was not valid 
and enforceable but only that it could not be the basis 
of an invasion of the trust revenue. 

As has been pointed out this issue of the right of in- 
vasion was presented and a like determination on it 
was made. Like in the earlier case there was no appeal 
by the defendants. 

In actuality the determination of the appeal herein 
depends upon whether or not the judgment in the earlier 
case is res judicata in this case of the question of whether 
or.not the income of the trust may be reached and ap- 
plied to the satisfaction of plaintiff’s judgment against 
the defendant Summers in the Florida case. 

It is well settled under the res judicata rule that 

a judgment rendered by a court of competent jurisdic- 
tion determining the rights of the litigants on a cause 
of action or defense is an effectual bar against future 
litigation over the same rights determined by such judg- 
ment,.and is for all time, unless reversed or modified, 
binding on the parties and their privies in estate or in 
law. State ex rel. Kennedy v. Broatch, 68 Neb. 687, 94 
N. W. 1016, 110 Am. S. R. 477; Niklaus v. Phoenix In- 
demnity Co., 166 Neb. 438, 89 N. W. 2d 258. 
. The judgment on the issues as pointed out became 
final, and by reason of the fact that the parties and 
issues were the same in this case a like judgment. was 
required, rendered, and became final. 

This leaves for consideration only the question of 
whether or not the court had the right. to depart from 
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the force of the judgment of the district court in the 
earlier case and exact a rate and character of invasion 
of the trust income other and different and in a lesser 
amount than was by that judgment exacted. Numerous 
complaints of error-appear in the brief of the plaintiff, 
but it is of this change of exaction that complaint is made’ 
on this appeal, and it appears to be the only one which 
requires consideration further herein. 

The question is answered by what has been said about 
the interpretation and effect of the judgment in the first 
case and application thereto of the res judicata rule. 
The court was without right to alter or change the pro- 
visions for payment contained in the earlier judgment. 
The effect of this is to say that on the record the plain- 
tiff was entitled to a lien upon the income of the trust 
for all that had become due to her on the Florida judg- 
ment from the date of that judgment up to the time of 
trial less what she had actually received, and that she 
shall be entitled to receive payments which are now 
due or shall become due during the life of _ the 
judgment. 

The judgment of the district court is reversed and the 
cause remanded with directions to render judgment 


in accordance with this opinion. 
_ REVERSED AND REMANDED WITH DIRECTIONS. 


' In rE Estate oF SorEN T. ANDERSEN, DECEASED. 
Nina W. ANDERSEN, APPELLEE, V. RICHARD J. ANDERSEN 
ET AL., APPELLANTS. 

128 N. W. 2d 843 


Filed June 12, 1964. No. 35658. 


1. Wills. Where a will is attacked on the ground that it was pro- 
cured by undue influence, the burden is upon ine party so al-- 
leging so to prove. 

2. Trial. A motion for a directed verdict at the ee of all of the 
evidence must be treated as an admission of the truth of all of 
the material and relevant evidence admitted and all proper 
inferences to be drawn therefrom. | 
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8. Wills. The mental and physical capacity of a deceased is to be 
considered in determining what degree of influence will vitiate 
his will. 

In a will contest on the ground of undue influence, the 
burden is on the contestant to prove by a preponderance of the 
evidence: First, that the testator was a person who would be 
subject to such influence; second, that there was an opportunity 
to exercise such influence; third, that there was a disposition 
to exercise such influence for an improper purpose; and fourth, 
that the result was the effect of such influence. 
In evaluating the testimony and proper inferences on 
the issue of undue influence, it is not necessary to separate each 
fact supported by the evidence and to allocate it under one or 
more of. the four essential elements requisite to establish the 
exercise of undue influence, but to view the entire evidence offered 
by the contestant on proof of this issue and rest the decision 
upon whether or not the evidence as a whole is of such a sub- 
stantial nature as to contain some proof on each of the essen- 
tial elements, so as to require that the issue of undue influence 
be submitted to and determined by a jury. 
Undue influence is usually surrounded by all possible 
secrecy. It is almost always difficult to prove by direct and 
positive proof. It is largely a matter of inference from facts 
and circumstances surrounding the testator, his life, character, 
and mental condition, as shown by the evidence and the oppor- 
tunity afforded a designing person for the exercise of improper 
control. 


Mere suspicion, surmise, or conjecture is not enough 
to warrant a finding of undue influence. There must be a solid 
foundation of established facts upon which to rest an inference 
of its existence. This proposition applies with peculiar force 
when the result of drawing such an inference is to destroy the 
effect of a written instrument prepared with deliberation and 
signed and attested with all formalities required by law for 
the execution of a will. 

Undue influence sufficient to defeat a will must be 
of such character as to destroy the free agency of the testator 
and substitute another person’s will for his own. 

The mere opportunity of the wife, when living happily 
with the husband, to influence the execution of a‘ will favorable 
to herself is not alone sufficient to warrant submission to the 
jury of the question of undue influence. 


Appeal from the district court for Dose Gpiniye 
RoBerT L. FLoRY, Judge. Affirmed. 
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| Richards, Yost & Schafersman and Sidner, Lee,-Gun- 
derson & Svoboda, for appellee. 


- Heard before WuireE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 

This is a will contest in which the validity of an in- 
strument purporting to be the last will and testament 
of Soren T. Andersen is involved. The trial court en- 
tered an order admitting the will to. probate, and the 
contestants perfected an appeal to this court. 

‘ The proponent and appellee, the beneficiary of the will, 
is Nina W. Andersen, the surviving widow of Soren T. 
Andersen. She will hereinafter be referred to as Nina 
or as proponent. 

‘ The contestants and appellants are Richard J. Ander- 
sen, brother, and Emma N. Andersen and Alice Ander- 
sen, two unmarried sisters of Soren T. Andersen. They 
will hereinafter be referred to collectively as contestants, 
and individually by their given names. 

Contestants, in their objections to probate, set out two 
grounds of alleged invalidity: Lack of sufficient mental 
capacity to make a will; and undue influence exerted 
upon the testator by Nina. At the conclusion of con- 
testants’ case, the trial court sustained proponent’s mo- 
tion to direct a verdict in proponent’s favor; and dis- 
charged the jury on the ground that there was not suf- 
ficient evidence to go to the jury on the question of 
mental capacity, and that there was no evidence to meet 
the burden of undue influence. 

- One of contestants’ assignments of error is that the 
court erred in not submitting the question of testamen- 
tary capacity of the testator to the jury. There is no 
merit to this assignment. The proponent made a prima 
facie case .as to testamentary capacity, and the .contes- 
tants did not adduce one iota of evidence thereon. Con- 
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‘testants, in their brief, say:' “The principal ground of 
contest inthis case is undue influence”; and, “The alle- 
gation of mental incapacity was not-pursued.” The alle- 
gation. -of mental eapariy. as Such, therefore, is not an 
issue herein. 

The only issue before us is the duestion of undue in- 
fluence: .The burden of proving undue’ influence de- 
volves upon the contestants. ‘In In re Estate of Hagan, 
143 Neb. 459, 9 N. W. 2d 794, 154 A. L. R. 573, we enunci- 
ated the rule as follows: “Where a will: is attacked on 
the-ground‘that-it was procured by undue influence the 
‘burden is upon. the party so alleging so to prove.” 

Contestants predicate error’ on the’ refusal of the dis- 
‘trict court to. submit the. question of undue influence 
to the jury. We consider this assignment in the light of 
the well-established rule that upon a motiori for a di- 
rected..verdict at the conclusion of all the evidence, the 
motion must be treated as an admission of the truth of all 
of the material and relevant evidence admitted and all 
proper inferences ‘to be drawn therefrom. See Cur- 
tice Co: v. Estate of Jones, 111 Neb. 166; 195 N. W. 930. 

The® proponent. married Soren T. -Andersen, who-we 
‘will hereinafter refer to as. the deceased; on August 22, 
1956. His first wife had died in 1952.. Proponent was ‘a 
sister of. his brother Richard’s first wife; and she had 
known the deceased since she was 9 years of age. - At the 
time’ of the marriage she lacked 2 months ‘of being 51 
years of age. Deceased was 73 years of age. He died 
June-11, 1962, at the age of 79.. The will in question 
was “executed December 5, 1957. It was drawn and wit- 
nessed by Earl J. Lee, his attorney, who had known him 
for 25 years and was then handling legal matters for 
him. The will was also witnessed by two officers of the 
First National Bank of Fremont, ‘the executive vice pres- 
ident and another vice president. Both of them were 
personally acquainted with the deceased and had known 
him. for some time although neither of them had had 
business dealings with him.. One of them, who was 4 
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former county agent, had known deceased as a farmer 
and was a member of the church to which he belonged. 
The attorney and the attesting witnesses testified as to 
the mental competency of the deceased at the time of 
the execution of the will and as to the observance of all 
the legal requirements. 

Proponent, who had been previously married and who 
had moved with her husband from Dodge County in 
1938, returned to Nebraska after a divorce in 1954. She 
lived in Fremont but taught school near Valley in Doug- 
las County. At the time of the marriage, deceased owned 
approximately 700 acres of Dodge County farm land 
and considerable personal property. Except for some 
inheritance from his parents, this was acquired by his 
own efforts. The courtship which culminated in the 
marriage was a short one. Nina and the deceased were 
married 3 weeks after deceased took her and his brother 
Richard, her deceased sister’s husband, and Richard’s 
second wife out to dinner. 

Shortly before the marriage, after a dental extraction, 
the deceased experienced some trouble with the muscles 
of his eye and face. By 1959, the situation had become 
progressively worse, and on August 19 of that year 
proponent took him to the Mayo Clinic where a full 
medical and neurological examination was made. His 
problem was strictly physical and not mental. The doc- 
tor at the Mayo Clinic diagnosed his difficulty as “My- 
asthenia Gravis,” which is a neuromuscular disease and 
involves the skeletal muscles. Activity aggravates it, 
but it usually can be corrected by rest. Except for a 
little difficulty in articulation, the deceased was able 
to give his medical history and to answer the questions 
asked of him by the doctor. Deceased’s physical condi- 
tion subsequent to the will would be immaterial except 
as it may have had bearing on his susceptibility to in- 
fluence when the will was made. The mental and physi- 
cal capacity of a deceased is to be considered in deter- 
mining what degree of influence will vitiate his will. 
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In re Estate of Paisley, 91 Neb. 139, 135 N. W. 435. 
Here, however, there was no sufficient competent evi- 
dence that deceased at the time the will was drawn had 
any physical disability which made him susceptible to 
influence. The evidence is undisputed that during that 
time and for at least 3 years thereafter he continued to 
manage his holdings and to do physical labor on buildings 
and improvements on his holdings. 

Before the will in question, the deceased had ex- 
ecuted two previous wills. The first was executd Au- 
gust 21, 1956, the day before the marriage. It stated 
that in a short time he expected to make Nina White his 
wife. The will devised an interest in some land in 
Oklahoma, and a cemetery lot in Kansas, to the brothers 
of his first wife. The will then provided that if Nina 
was his wife at the time of his death, she was to receive 
certain described personal property and an undivided 
one-half interest in the remainder of his estate. The 
other undivided one-half interest was devised and be- 
queathed to his brothers and sisters and to the children 
of any deceased brother or sister. Nina was not present 
when this will was drawn. The attorney testified that he 
instructed the deceased that when he returned to Fre- 
mont after the marriage, it would be well to draw 
another will, correctly identifying his wife. 

The attorney drew such an instrument sometime in 
September 1956, but it was not executed. When the 
deceased read the will, he asked the attorney how much 
he could leave his wife. The attorney’s testimony is as 
follows: ‘“A- When Soren read this will he asked me 
how much he could give to his wife. I told him that he 
could give all of it to her if he wanted to, but under the 
law she was entitled to half. He said, ‘well, Richard 
told me that all I~MR KERRIGAN: I object—go 
ahead. A- ‘I could give her was half’. And he said ‘I 
want her to have it all’.” 

The attorney then drafted another will, dated October 
——, 1956, making the same disposition of the Oklahoma 


380 NEBRASKA REPORTS [Vov. 177 


Andersen v. ‘Andersen 


and Kansas properties, giving the rest of deceased’s estate 
to proponent, and naming the proponent and deceased’s 
brother Richard as joint executors. The attorney testi- 
fied that when the deceased read the proposed draft of 
the will, he refused to sign it. His testimony is as fol- 
lows: “A- He said, ‘well, if Nina is going to get all of 
the property why should Richard be in as a joint ex- 
ecutor’, and I said, well, that is up to him but he didn’t 
need to because his attorney would help her. So he told 
me to redraft it without Richard being in there.” 

The attorney drafted another will in accordance with 
these instructions, and this will was executed October 
11, 1956. The only difference between the one executed 
and the previous draft is that ‘the proponent is the sole 
executrix. 

The next will executed by the deceased is the one in 
question, the will of December 5, 1957. Before this last 
will was drawn, the deceased had conveyed the surface 
rights in the Oklahoma land, and the cemetery lot in 
Kansas to his ‘brothers-in-law. This will is exactly the 
same as the will of October 11, 1956, except that the pro- 
visions relating to the Oklahoma and Kansas properties 
are eliminated therefrom. ~~ 

- The ‘evidence is undisputed that the proponent was 
present in the attorney’s office when the deceased gave 
him instructions to prepare the wills which were exe- 
cuted subsequent to the marriage. It is the attorney’s 
testimony that before the will in question was executed 
he asked the proponent to leave his private office and 
to go into the outer office, so ‘that she was not present 
when the will was actually executed. 

The relations of deceased with the other members of 
his family had always been good. He and his brother 
Richard, who was 5 years his junior, worked closely 
together, and Richard supervised his farming interests 
when his pipe organ business kept him away. His sis+ 
ter, Emma; who was a year or so older than the de- 
ceased, was a biologist and taught at the University of 
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Nebraska until she retired in 1949. She helped in his. 
home during the last illness of his first wife, and lived 
with him after his wife died and until he remarried. 
She had, however, acquired a permanent disability in 
1955. Alice, who was the youngest sister, was a scientist 
with the United States government Department of Agri- 
culture, from which she retired in 1963. Deceased had 
two other married sisters, Mrs. Carrie Mulloy who was 
3 years older than deceased, and Mrs. Norma Powlowski 
of Boston, Massachusetts, who was 7 years younger. De- 
ceased was also survived by two nephews and a niece, 
the children of a deceased older brother. 

In addition to Richard Andersen and Alice Andersen, 
who were two of the contestants; the proponent, who 
was called by them; the attorney who drew the will, 
who was recalled by them; and a doctor at the Mayo 
Clinic, whose deposition was offered, the other witnesses 
called by the contestants were a nephew of the deceased; 
deceased’s sister Norma; and the wife of Richard, all of 
whom, except the doctor, could be classed as interested 
witnesses. Not one of the witnesses for the contestants 
testified as to the testamentary capacity of the deceased 
or his susceptibility to influence as cf the time the will 
was made. Much other testimony was directed to the 
fact that deceased’s relations with them had always been 
good, and that the Andersens would be remembered in 
his will. 

The testimony on this latter point is cither summarized 
or listed hereafter. The nephew testified that deceased 
told him shortly after the wedding that the Andersen 
family would be remembered in his will. Alice testified 
that she lived in the home of the deceased during the 
summer vacations from 1950 to 1956. Sometime during 
1954 or 1955, she had conversations with the deceased 
about his estate. That testimony is as follows: “Q- 
Will you tell us what he said and what you said and 
what was the substance of those conversations? MR. 
CHARLES YOST: That is objected to as incompetent, 
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irrelevant and immaterial and it involves a transaction 
with a deceased person and has nothing to do with the 
competency of making a will, too broad and not suffi- 
cient foundation. THE COURT: Overruled. Q- You 
may answer. A- Well, it (sic) general it would come 
about by my, perhaps, not wanting to do something and 
he would say ‘there is plenty for all of us’, and he would 
ask me to stop working and I would hesitate about that 
and repeatedly he said ‘there is plenty here for all of 
us. Don’t worry about the money. There is plenty here 
for all of us’, and repeatedly he told me that.“ 
Richard testified that he and the deceased had worked 
closely together for many years; that on many occasions 
he and his brother traveled together on buying trips; 
and that on some of these trips they visited about what 
he planned to do with his estate. That testimony is as 
follows: “Q- Mr. Andersen, did you ever discuss on 
any of these trips or visit with Soren anything about 
what he planned to do with his estate? A- We talked 
about it. Q- And will you tell us what those conversa- 
tions were about? MR. CHARLES YOST: That is 
objected to as incompetent, irrelevant and immaterial 
and no proper foundation laid. THE COURT: Over- 
rule. MR. CHARLES YOST: Certainly I am entitled 
to the time and place. Q- I will try to tie it down. 
On what occasions just the best you can remember did 
you have conversations on that subject? A- Well, 
generally when we were on cattle buying trips. Q- 
During what years? A- Well, we traveled together so 
many years. Q- Was it both before and after his mar- 
riage? A- Before and after his marriage we talked 
about it occasionally, yes. Q- Now on those occasions 
did he ever say anything to you about what his inten- 
tions were? A- Well, he asked me what I did and I told 
him and he said that is just what he was going to do. 
Q- And did you ever tell him what he had to do? A-I 
never did. Q- Did you ever made (sic) any statements 
to him as to what he should do? A- No, I never did tell 
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him. Q- In those conversations did you make sugges- 
tions as to what he ought to do with reference to his 
sisters? A- No, not what he should do. Q- But you 
did you tell him what you had done in your will? A- Yes. 
Q- You said he told you he thought he would do the 
same thing? A- That is what he said. Q- Did he say 
what he had done? A- No, he didn’t say what he had 
done. Q- He didn’t tell you in so many words what 
was in his will or any of them? A- No. Q- Prior to 
the marriage did Soren Andersen tell you what his inten- 
tions were - prior to the marriage on the occasions, on 
those buying trips when he would tell you about or dis- 
cussed the estate plans, what did he tell you he intended 
to do with his property? MR. CHARLES YOST: That 
is objected to as already asked and answered. THE 
COURT: Overruled. A- Well, this one time he told me 
I would be appointed administrator. I would know 
what everything was and what to do with it and that is 
about the deal. Q- Did he tell you who he was going 
to give the property to? MR. CHARLES YOST: That 
is objected to as leading and suggestive. Q- Yes, he did. 
MR. CHARLES YOST: And no proper foundation laid. 
THE COURT: Overruled. Q- What did he say he 
was going to do with his property besides appointing 
you as administrator of it? A- He said that his family 
was going to get their large share of his property. Q- 
He didn’t specify the share then? A- No, we didn’t 
go into a discussion of the stuff.” 

Contestants adduced some evidence of their own 
holdings. If it had any probative value, it would be to 
show that they were not in need of a share of the estate 
of the deceased. The sisters owned 240 acres of farm 
land 16 miles northwest of Fremont. Emma and Alice 
owned approximately 500 acres of farm land in Iowa. 
In addition, they had sufficient personal property to 
loan money to the deceased for his operations. Alice 
testified to loaning him $2,000 for an automobile, and 
$4,500 and $7,000 to purchase cattle. Richard, who is 
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childless and who remarried 2 years before the deceased,. 
owns 400 acres of land.in Nebraska and approximately: 
1,000 acres in Iowa, and has extensive personal property 
and cattle interests. Under questioning by his own 
counsel, he testified that all members of the farmily ex- 
cept his deceased brother’s children were fairly well off.. 

On this evidence, which has been detailed at length: 
herein, did the trial court err in not submitting the is- 
sue of undue influence to the jury? The elements it is- 
necessary to establish to warrant the rejection of a will. 
on the ground of undue influence are: First, that the 
testator was subject to such influence; second, that the 
opportunity to exercise it existed; third, that there was, 
a disposition to exercise it for an improper purpose; and, 
fourth, that the result appears to be the effect of such 
influence. See In re Estate of Benson, 153 Neb. 824, 46 
N. W. 2d 176. 

In In re Estate of Bowman, 143 Neb. 440, 9 N. W. 2d- 
801, we held: “In making proof, a contestant is not. 
limited to the bare facts that he may be able to adduce, 
but he is entitled to the benefit of all inferences which 
may be legitimately derived from established facts.” 

We also recognized in In re Estate of Bainbridge, 151 
Neb. 142, 36 N: W. 2d 625, that: “In evaluating the. 
testimony and proper inferences therefrom, it is not 
always possible to apply the evidence ‘tending to estab-- 
lish “improper influence which is referable to the will’ 
solely to one of the essential elements. * * * It is per- 
missible therefore not to strive to separate each fact 
supported by evidence offered as preof of undue influ- 
ence and allocate it under one or more of the four es- 
sential elements requisite to establish the exercise of 
undue influence, but to view the entire evidence offered 
by the contestants as proof of this issue and rest the de- 
cision upon whether or not the evidence as a whole is 
of such a substantial nature-as to contain some proof of 
each of the essential elements, and to require that -the 
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issue of undue influence be submitted to and determined 
by a jury.” 

We recognize, as we have said on many occasions, 
that undue influence is usually surrounded by all pos- 
sible secrecy. It is almost always difficult to prove by 
direct and positive proof. It is largely a matter of in- 
ference from facts and circumstances surrounding the 
testator, his life, character, and mental condition, as 
shown by the evidence, and the opportunity afforded 
designing persons for the exercise of improper control. 
See In re Estate of Farr, 150 Neb. 615, 35 N. W. 2d 489. 

In In re Estate of Bainbridge, supra, we said the bur- 
den is on contestants in a will contest to produce evi- 
dence tending to prove each of the four essential ele- 
ments of undue influence as a prerequisite of their right 
to have the issue submitted to a jury for determination. 
Some of the language of the vigorous dissent in In re 
Estate of Bainbridge, supra, which involved a substantial 
gift to a comparatively new tenant, is particularly apt 
here. It was there said: ‘We have repeatedly held that 
every sane person is entitled to will his property as he 
sees fit, except where he has been limited by statute. He 
has a right to give it to relatives, to strangers, or to char- 
ity. If the conclusion reached by the majority is cor- 
rect, the jury is entitled to pass upon the question of 
undue influence where the relationship of the parties is 
put before them, even if there is not a syllable of evi- 
dence which can be accounted for only on the basis of a 
disposition of the one charged, to influence the making 
of the testator’s will. The practical effect of such a hold- 
ing is to make the execution of any will subject to the 
approval of a jury where indue influence is charged. 

“The right of a person to dispose of his property by 
will rests on a much more secure foundation than this. 
Isaac v. Halderman, 76 Neb. 823, 107 N. W. 1016; In re 
Estate of Bose, 136 Neb. 156, 285 N. W. 319; In re 
Estate of Scoville, 149 Neb. 415, 31 N. W. 2d 284. This 
case is very important to those who desire to make a 
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testamentary disposal of their property. One who 
desires to make an unnatural disposition of his prop- 
erty, for reasons best known to himself, is seriously 
restricted by the majority opinion. Juries are inclined 
to sustain charges of undue influence in the drafting of 
wills which they deem to be unfair to the natural ob- 
jects of testator’s bounty. But the maker of a will has 
a right to be unfair in disposing of his property without 
revealing his reasons therefor. I submit that if evidence 
is not required, which can be accounted for solely on 
the basis of a disposition to influence the testator, there 
is no question of undue influence, as a matter of law, to 
be submitted to a jury. Undue influence cannot be in- 
ferred alone from motive or opportunity, and mere sus- 
picion of undue influence on the testator is insufficient 
to require submission of the question to the jury or to 
sustain a verdict and judgment. In re Estate of Inda, 
146 Neb. 179, 19 N. W. 2d 37; In re Estate of Woodward, 
147 Neb. 270, 23 N. W. 2d 75. See, also, In re Estate of 
Heineman, 144 Neb. 442, 13 N. W. 2d 569.” 

Mere suspicion, surmise, or conjecture is not enough 
to warrant a finding of undue influence. There must 
be a solid foundation of established facts upon which 
to rest an inference of its existence. This proposition 
applies with peculiar force when the result of drawing 
such an inference is to destroy the effect of a written 
instrument prepared with deliberation and signed and 
attested with all formalities required by law for the ex- 
ecution of a will. See In re Estate of Thompson, 153 
Neb. 375, 44 N. W. 2d 814. 

In In re Estate of Benson, 153 Neb. 824, 46 N. W. 2d 
176, we said undue influence sufficient to defeat a will 
must be of such character as to destroy the free agency 
of the testator and substitute another person’s will for 
his own. ; 

In In re Estate of Thompson, supra, which in many 
respects is analogous to the instant case because it in- 
volved a childless deceased who left his entire estate to 
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a second wife of 8 years, we said: “There may be in- 
fluences directing the will-maker’s attention to proper 
obligations which it might be thought ought to be satis- 
fied by testamentary provisions. Such influences may 
be persuasive and effective, but, so long as not coercive, 
they are not undue. Circumstances often arise where 
such conduct is wholly justifiable. 

“The mere opportunity of the wife, when living hap- 
pily with the husband, to influence the execution of a 
will favorable to herself is not alone sufficient to war- 
rant submission to the jury of the question of undue 
influence.” 

Without discussing the propriety of doing so, we may 
infer that the proponent, as the wife of the deceased, 
was in a position to exercise undue influence. We may 
also infer from the fact that she was the sole beneficiary, 
if all the other elements are proved, that the will was the 
result of undue influence. Also, a jury, arguing back 
from the result, might find she had a disposition to 
exercise undue influence for an improper purpose. These 
three inferences, however, must rest entirely upon the 
fact that the wife is the sole beneficiary, and that ‘the 
will was made within the first 16 months of the mar- 
riage. There is no evidence in this record otherwise from 
which such inference can be drawn. 

Was the testator subject to undue influence, and if so, 
was it of such a character as to destroy his own free 
will and to substitute that of his wife for his own? As 
suggested, the contestants herein did not adduce one 
iota of evidence as to the nature of the disposition of 
the deceased. Was he subject to influence? He had 
been a man of varied interests and had accumulated 
substantial property. His will was drawn by his own 
lawyer, an able, conscientious one, who would not have 
been easily deceived. This lawyer testified as to the 
competency of the deceased at the time of the execu- 
tion of the will, and the fact that the will expressed his 
own intent. There is no sufficient evidence here to 
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justify an inference that the will was not an exercise of 
the free will of the deceased. 

Contestants argue that the fact that the will is un- 
natural, unreasonable, and unjust must be considered. 
Is it? Deceased had no children. The only other ob- 
jects of his bounty were collateral heirs. Until the will 
of October 11, 1956, the proponent would not have re- 
ceived as much as she would take in the absence of a 
will, because she would have been entitled to a one- 
half interest in the entire estate, including the Oklahoma 
land. The contestants were well off financially and not 
in need of any part of the estate. The testimony of the 
attorney for the deceased is that when the deceased 
learned that he could leave all of his property to his 
wife, he instructed him to draw the will accordingly. 
It is not unnatural, unreasonable, or unjust for a hus- 
band to leave all of his property to his wife in prefer- 
ence to collateral heirs. 

If we were to determine on the evidence herein that 
a jury question existed, we would have to say that the 
mere fact that a surviving wife is the sole beneficiary 
is sufficient in and of itself to make a jury question on 
the issue of undue influence. That is not the law in this 
jurisdiction. 

On this record, we cannot say that sufficient evidence 
was adduced from which a jury could infer that influ- 
ence was exerted on the deceased of such a character 
as to destroy his free agency and to substitute the will 
of his wife for his own. The trial court so found, and 
we sustain its findings. The judgment of the trial court 
is affirmed. 

AFFIRMED. 
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Jack N. BINGER ET AL., APPELLEES, v. MosiLteE Home 
FINANCE COMPANY, A CORPORATION, APPELLANT, IMPLEADED 
WITH TED WADE, DOING BUSINESS AS TED’S MOBILE 
HOMES, APPELLEE. 

GERALD R. VAN BERKEL ET AL., APPELLEES, V. MOBILE 
HoME FINANCE COMPANY, A CORPORATION, APPELLANT, 
IMPLEADED WITH TED WADE, DOING BUSINESS AS TED’S 
MosiLeE HOMES, APPELLEE. 

CHARLES W. FAULSTICH ET AL., APPELLEES, v. MOBILE 
HomME FINANCE COMPANY, A CORPORATION, APPELLANT, 
IMPLEADED WITH TED WADE, DOING BUSINESS AS TED’S 


Mosite HoMES, APPELLEE. 
128 N. W. 2d 829 


Filed June 12, 1964. Nos. 35664, 35665, 35666. 


Interest: Usury. Affirmed on authority of Kometscher v. Wade, 
ante p. 299, 128 N. W. 2d 781. 


Appeals from the district court for Lancaster County: 
BarTLetr E. Boyes, Judge. Affirmed. 


Crosby, Pansing, Guenzel & Binning and Donn E. 
Davis, for appellant. 


E. D. Warnsholz, for appellees Binger, Van Berkel, and 
Faulstich. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 


Each of these actions involves an appeal from a judg- 
ment entered by the district court for Lancaster County, 
decreeing a loan to be void and uncollectible because of 
usury, and granting specific relief. 

The: appellant in each case, Mobile Home Finance 
Company, a corporation, restricted its appeal to the 
effect upon the judgment of the trial court of the subse- 
quent enactment of Legislative Bill 16, Laws 1963, Spe- 
cial Session, chapter 8, page 98, and Legislative Bill 17, 
Laws 1963, Special Session, chapter 9, page 103. 
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The questions presented in each of these cases are 
identical with the ones raised and discussed in the case 
of Kometscher v. Wade, ante p. 299, 128 N. W. 2d 781. Our 
decision in these cases is governed by the rule therein 
announced. 

The judgment of the trial court in each of these cases 
is therefore affirmed, for the reasons set out in Komet- 
scher v. Wade, supra. 

AFFIRMED. 

" Brower, J., dissenting. 

I respectfully dissent from the opinion of the court 
in these cases for the reasons already expressed in the 
dissent to Kometscher v. Wade, ante p. 299, 128 N. W. 
2d 781. Judge Carter authorizes me to state he joins 
me in dissenting. , 


First NaTIONAL BANK & TRUST COMPANY OF LINCOLN 
(FORMERLY THE CONTINENTAL NATIONAL BANK & TRUST 
‘COMPANY ), A CORPORATION, APPELLANT, V. COUNTY OF 
LANCASTER ET AL., APPELLEES. 

128 N. W. 2d 820 


Filed June 12, 1964. No. 35668. 


1. Constitutional Law: Taxation. Section 77-709, R. R. S. 1943, in- 
sofar as it purports to deny a deduction to banks for tax purposes 
of the actual value of the shares of stock of other Nebraska cor- 
porations, domestic or domesticated, owned by the corporation, 
as provided by section 77-706, R. R. S. 1943, violates the rule 
of uniformity as to class required by Article VIII, section 1, 
of the Constitution of Nebraska and to that extent is unen- 
forceable. f 

The establishment of two methods of valua- 
tion of property in the same class for taxation purposes results 
in a want of uniformity prohibited by Article VIII, section 1, 
of the Constitution of Nebraska. 

3. Corporations: Taxation. The purpose of section 77-706, R. R. 
S. 1948, is to allow corporations a deduction of the value of 
domestic corporation stock in order to prevent double taxation 
of property. 


Vou. 177] JANUARY TERM, 1964 391 
First Nat. Bank & Trust Co. v..County of Lancaster 


4. Banks and Banking: Taxation. There is no reasonable differ- 
ence between banks and other corporations with respect to the 
purpose of the deduction allowed in section 77-706,.R. R. S. 
‘1948, which justifies a double tax effect on the stockholders of 
a bank and not on the stockholders of other business corpora- 
tions. 


Appeal from the district court for Lancaster County: 
JoHN L. PoLk, Judge. Reversed and remanded, 


Mason, Knudsen, Dickeson & Berkheimer, for appel- 
lant. 


Clarence A. H. Meyer, Attorney General, Homer G. 
Hamilton, Paul L. Douglas, nee D. Nelson, and Willis 
R. Hecht, for appellees. 


Heard before WuirE, C. J., CARTER, Npssaroue. YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


WuitE, C. J. 


Section 77- 706, R. R. S. 1943, ‘grants a domestic ¢ cor- 
poration a deduction of the value of the shares of stock 
owned by it in other Nebraska corporations, domestic 
or domesticated, . in computing the value of its. shares 
for intangible tax purposes. Section 77-709, R..R. S. 1943, 
dealing. with the taxation of the stock of the plaintiff 
bank allows no such exemption for.a bank in the method 
of valuation of its stock. The rate of tax under both 
statutes is the same, four mills. . The question in this 
case is whether the statute requiring the bank to pay 
taxes on the value.of its stock in a subsidiary corporation 
is in violation, of: the tax uniformity provision of . tne 
Constitution . of - Nebraska. 

On March 1, 1957, plaintiff bank owned all of the cap- 
ital stock of ‘the Continental Building Corporation, a 
Nebraska corporation. The building corporation stock 
had a value of not less than .$939,000. This stock and 
all of the building corporation. stock and property, both 
tangible and intangible, real and: personal, was listed 
and taxed in Nebraska and Lancaster ‘County. : The tax 
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on the real estate owned by the Continental Building 
Corporation was $6,587.33. The plaintiff bank listed the 
value of this subsidiary stock of the Continental Building 
Corporation in its tax return, pursuant to the provisions 
of section 77-709, R. R. S. 1943, which allows no exemp- 
tion for such stock. Thus, the building corporation was 
taxed on all of its property and capital stock under the 
law, and the parent bank, in turn, then paid a tax of 
four mills (the rate applicable to all corporations) on 
the value of the same property. A general domestic busi- 
ness corporation in the same situation could have de- 
ducted the full $939,000 stock valuation of the subsidiary 
company under the provisions of section 77-706, R. R. S. 
1943. The tax levied, assessed, and paid on the parent 
plaintiff bank’s stock was increased by the amount of $3,- 
756 because of the inclusion of the valuation of the subsid- 
iary Continental Building Corporation stock. The bank 
sues for a refund of the tax paid under the appropriate 
section of the statute, asserting that section 77-709, 
R. R. S. 1943, requiring the tax on valuation of the 
capital stock as set out above, is unconstitutional and 
in violation of Article VIII, section 1, of the Constitution 
of Nebraska. 

The district court sustained demurrers to the plain- 

tiff’s causes of action against the various state subdi- 
visions receiving their statutory apportionment of the 
whole tax and dismissed the plaintiff bank’s petition. 
Plaintiff bank appeals. 
- Article VIII, section 1, of the Constitution of Ne- 
braska, provided with respect to intangible property: 
“Taxes uniform as to class may be levied as to valuation 
upon all other property.” 

With reference to the deduction in question, is there 
some rational difference between a bank corporation and 
a general business corporation, as it relates to the pur- 
pose of the deduction, that would justify treating them 
differently, that is, putting them in different classes? 
We think not. Our court has spoken decisively that 
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different rates of tax may not be levied as between 
bank stock and the stock of other business corporations. 
In State ex rel. Spillman v. Ord State Bank, 117 Neb. 
189, 220 N. W. 265, this court held that endeavoring to 
tax shares of stock in banks at 70 per cent of the mill 
rate levied on tangible property and taxing shares of 
other corporations at five mills on the dollar violated the 
uniformity requirement of Article VIII, section 1, of 
the Constitution of Nebraska. More recently, in Omaha 
National Bank v. Heintze, 159 Neb. 520, 67 N. W. 2d 
753, the Legislature had reduced the mill levy on busi- 
ness corporations from eight mills to four mills. No re- 
duction was made as to the rate that bank stock was to be 
taxed. The bank stock mill levy was left at eight mills. 
The court held the tax on bank stock unconstitutional as 
to the amount above four mills and said: ‘“The statutes 
as they now read provide for a tax on corporate stock 
generally at the rate of four mills on the dollar and a 
tax of eight mills on the dollar on bank stock. We are 
here concerned specifically with that situation. This 
is the legislative situation which we had in State ex rel. 
Spillman v. Ord State Bank, supra. We there held 
that a tax on the bank stock in excess of the tax on the 
shares of corporate stock generally was an invalid tax. 
This decision rests on the constitutional requirement of 
uniformity as to class.’ Thus, we have in Nebraska 
two clear-cut holdings that stock in a bank falls within 
the same class of intangible property as stock in busi- 
ness corporations for tax purposes. Tax uniformity is 
required. These holdings deal clearly with differential 
rates. The statute allowing the deduction in one case 
and not allowing it to the bank deals with two different 
methods of valuation. In fixing valuation of its stock 
the bank is not allowed the deduction all other corpora- 
tions are. We see no difference in principle. The re- 
quirement as to uniformity must extend to both rate 
and valuation, otherwise the constitutional mandate 
would be meaningless and the Legislature could avoid 
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it at will by arbitrarily setting different methods of 
valuation or discriminating as to allowable deductions, 
the purpose of which is not rationally related to any 
necessary distinction that must be made to establish 
a uniform valuation. In Homan v. Board of Equaliza- 
tion, 141 Neb. 400, 3 N. W. 2d 650, this court had before 
it the statute which set out certain enumerated factors 
to be considered in arriving at the value of real estate. 
These factors were not mentioned in the statute dealing 
with valuation of other property. In holding the real 
estate valuation scheme invalid, the court said: “We 
conclude therefore that the establishment of the two 
methods of valuation of property in the same class for 
taxation purposes results in a want of uniformity pro- 
hibited by section 1, art. VIII of the Constitution.” 

The principle announced in the above case is clearly 
applicable. However, it should be pointed out further 
that’ what we are dealing with here is not really two 
different methods of valuation of stock devised because 
of the different character or nature of the stock that 
might warrant some different formula or measure re- 
lating to the inherent difference between a bank and 
other corporations. We are simply dealing with an 
arbitrary deduction from computation of valuation of the 
parent corporation, of stock in other corporations which 
value in the subsidiary corporation is fixed uniformly 
under the law. The granting of this deduction is simply, 
in effect, a device for changing the rate of tax, that has 
no relation to the method of fixing the value of the 
stock of the subsidiary corporation. 

Appellees argue at length, citing cases from other 
jurisdictions, that bank stocks and banks may be classi- 
fied separately for some tax purposes. Conceding this 
general proposition to be true, our court has clearly 
held that rates and results of valuation method must 
be’ uniform. The legislative purpose in allowing the 
deduction is apparent and well established. It is to pre- 
vent the injustice of double taxation. City Trust Co. v. 
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Douglas County, 101 Neb. 792, 165 N. W. 155; Peters 
Trust Co. v. Douglas County, .113 Neb. 596, 203 N. W. 
1001. . In Peters Trust Co. v. Douglas County, supra, 
a trust company sought the deduction for stock in Key- 
stone Investment Company, a Nebraska corporation, 
whose stock the trust company owned. The court, in 
allowing. the deduction, said: ‘We think that the com- 
paratively recent case upon which the appellant. de- 
pends, City Trust Company v. Douglas County, 101 Neb. 
792, is.decisive of the matter. In that case the question 
was whether the City Trust Company should be per- 
mitted to deduct the value of the capital stock of the 
City National Bank Building Company, owned by it. 
The court announced the rule as follows. * * * ‘Since 
under the provision of the Constitution before men- 
tioned the same rule must be applied to corporations as 
to individuals, with respect to taxation by valuation, 
neither an individual nor a corporation is compelled to 
list for taxation shares of such domestic corporations 
owned by either of them, and if the value of such shares 
has been included in the valuation of the capital stock 
of a trust company it is entitled to have such value de- 
ducted in determining the actual value of such stock for 
the purpose of taxation.’ * * * The case was decided upon 
the theory that double taxation and taxation which is 
discriminatory and violative of the constitutional rule of 
uniformity are to be condemned. It is probably true that 
contrary holdings upon the same facts may be found 
in other states, but the law expressed in the case cited 
is the law of Nebraska, and is to be applied in the case 
at bar.” The discrimination between banks- and other 
corporations becomes apparent when we see, from a 
review of the statute itself and the above cases, what 
the legislative purpose was in, allowing the deduction. 
At no point do appellees point out how or why allow- 
ing business corporations the domestic corporation stock 
deduction and denying it to banks can be reasonably 
calculated to achieve a uniform result. The reason 
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for allowing general business corporations the deduc- 
tions in section 77-706, R. R. S. 1943, is to avoid taxing 
the property twice. At no point do appellees point out 
a difference between banks and other corporations which 
justifies imposing a double tax effect on the stockholders 
of one and not on the stockholders of the other. 

For the reasons given, we hold that section 77-709, R. 
R. S. 1943, insofar as it purports to deny a deduction to 
banks for tax purposes of the actual value of the shares 
of stock of other Nebraska corporations, domestic or 
domesticated, owned by the corporation, as provided 
by section 77-706, R. R. S. 1943, violates the rule of uni- 
formity as to class required by Article VIII, section 1, 
of the Constitution of Nebraska, and to that extent is 
unenforceable. The order of the district court sus- 
taining the demurrers and dismissing the petition is re- 
versed and the cause remanded for further proceedings 
in conformity with the opinion herein. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. Ray W. SNELL, 
APPELLANT. 
128 N. W. 2d 823 


Filed June 12, 1964. No. 35680. 


1. Criminal Law. It is not the province of this court in a crim- 
inal case to resolve conflicts in the evidence, pass on the credi- 
bility of witnesses, or weigh the evidence. 

2. Criminal Law: Evidence. A voluntary statement made by the 
defendant at a preliminary examination before a magistrate is 
admissible as an admission or confession at a subsequent trial. 

In the absence of a showing that the defend- 

ant was represented by counsel, or of an effective waiver of 

the right to counsel, evidence that the defendant entered a 

plea of guilty at a preliminary examination in the county 

court was not admissible. 

Where the guilt of a defendant depends upon 

the intent, purpose, or design with which the act was done, 

or upon guilty knowledge thereof, collateral facts in which he 
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bore a part occurring before and leading up to the transaction 

complained of may be examined for the purpose of establishing 

such guilty intent, design, purpose, or knowledge, even though 
such facts show the commission of another crime. 

A defendant may not predicate error on the 
admission of evidence to which no objection is made at the 
time it is offered. 

6. Criminal Law: Automobiles. Knowledge that an accident has 
happened and that an injury has been inflicted is an essential 
element of the crime of leaving the scene of a personal injury 
accident in violation of section 39-762, R. R. S. 1943. 


Appeal from the district court for Cherry County: 
ALBERT W. CriTEs, Judge. Reversed and remanded. 


Dean L. Donoho, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before Wuirte, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


BosLaucH, J. 


The defendant, Ray W. Snell, was convicted of leav- 
ing the scene of a personal injury accident in violation 
of section 39-762, R. R. S. 1943. His motion for new trial 
was overruled and he has appealed. 

The defendant assigns as error the insufficiency of 
the evidence to sustain the conviction, the failure to 
grant a mistrial for misconduct of the county attorney, 
the admission of certain evidence, the failure to give 
instructions requested by the defendant, and the giving 
of certain instructions by the trial court upon its own 
motion. 

Section 39-762, R. R. S. 1943, provides as follows: “The 
driver of any vehicle involved in an accident upon either 
a public highway, private road, or private drive, re- 
sulting in injury or death to any person, shall (1) im- 
mediately stop such vehicle at the scene of such accident, 
(2) give his name, address, and the registration number 
of his vehicle and exhibit his operator’s or chauffeur’s 
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license to the‘ person struck or the driver or occupants 
of any vehicle collided with, and (3) render to any per- 
son injured in such accident reasonable assistance, in- 
cluding the carrying of such. person to a physician or 
surgeon for medical or surgical treatment if it is appar- 
ent that such treatment is necessary or is requested 
by the injured person. Any person violating any of the 
provisions of this section shall upon conviction thereof 
be punished as provided in section 39-763.” 

The State produced evidence that on October 21, 1962, 
at approximately 1:10 am., Vern C. Omer, a state safety 
patrolman, had stopped a motor vehicle on U. S. High- 
way No. 20 at a point approximately 314 miles east of 
Crookston in Cherry County, Nebraska. The motor 
vehicle which patrolman Omer had stopped was parked 
on the highway near the south edge of the paved por- 
tion of the highway. The patrol vehicle was parked to 
the rear of the motor vehicle which had been stopped and 
the right wheels of the patrol vehicle were 2 or 3 feet onto 
the south shoulder of the highway. Both vehicles were 
headed east. The headlights on hoth vehicles were 
lighted and the blinker lights on the patrol vehicle were 
turned on. As patrolman Omer was preparing to get out 
of the patrol vehicle, a 1957 bluish-green Chevrolet 
coming from the west struck the left rear of the patrol 
vehicle, forcing it forward and into the rear of the motor 
vehicle which was parked in front of the patrol car. 
The collision resulted in severe damage to both the 
front and rear of the patrol vehicle and patrolman Omer 
received neck and back injuries in the accident. 

The 1957 Chevrolet which collided with the. patrol 
vehicle did not stop but continued to the east on U. S. 
Highway No. 20. Patrolman Omer called Valentine, 
Nebraska, by radio and reported the accident. He gave a 
description of the 1957 Chevrolet which had -collided 
with the patrol vehicle and requested assistance to stop 
that automobile. The Cherry County sheriff’s office 
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then notified G. D. Essley, a state safety patrolman, that 
the accident had occurred. 35 

Patrolman Essley talked with patrolman Omer by 
radio and received a description of the automobile that 
had collided with the patrol vehicle. At approximately 
1:25 a.m., patrolman Essley observed the defendant driv- 
ing a 1957 blue Chevrolet east on U. S. Highway No. 
20. Patrolman Essley and the sheriff stopped the de- 
fendant at a point approximately 2 miles west of Val- 
entine, Nebraska. The right front of the defendant’s 
automobile was severely damaged and only the left 
headlight was operating. The defendant was the only 
person in the automobile and he appeared to be intoxi- 
cated. The defendant was arrested and taken to 
Valentine. 

The evidence which has been summarized, although 
circumstantial, was sufficient, if believed, to sustain a 
finding that the defendant was guilty of a violation of 
section 39-762, R. R. S. 1943. The defendant produced 
evidence which tended to show the contrary. The result 
is that it was a question for the jury as to wheher the 
defendant was guilty as charged. It is not the province 
of this court in a criminal case to resolve conflicts in 
the. evidence, pass on the credibility of witnesses, or 
weigh the evidence. State v. Nichols, 175 Neb. 761, 123 
N. W. 2d 860. 

In his opening statement the county attorney advised 
the jury that the defendant had been charged with op- 
erating a motor vehicle while under the influence of 
alcoholic liquor and with leaving the scene of a personal 
injury accident, and that the defendant had appeared in 
court and entered a plea of guilty to both counts. The 
defendant immediately moved for a mistrial, but the 
motion was overruled. 

During the trial patrolman Essley was allowed to testi- 
fy, over objection, that the defendant had pleaded guilty 
~in the county court to driving while under the influ- 
ence of intoxicating liquor and leaving the scene of a 
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personal injury accident. The defendant contends that 
this evidence was not admissible, that the defendant’s 
objection to the evidence should have been sustained, 
and that it was misconduct for the county attorney to 
refer to this evidence in his opening statement. 

If the evidence was admissible, it was not miscon- 
duct for the county attorney to refer to it in his opening 
statement. If the evidence was not admissible, it was 
highly prejudicial to the defendant and the judgment 
must be reversed. Consequently, the only question 
which requires consideration here is whether the evi- 
dence was admissible. 

Under the previous decisions of this court, the testi- 
mony in question would be admissible. A voluntary 
statement made by the defendant at a preliminary ex- 
amination before a magistrate is admissible as an ad- 
mission or confession at a subsequent trial. Adams v. 
State, 138 Neb. 613, 294 N. W. 396. Evidence that the 
defendant admitted that he was driving while under the 
influence of intoxicating liquor at the time the accident ~ 
occurred would be admissible as a circumstance tending 
to show a reason for not stopping at the scene of the 
accident. Where the guilt of a defendant depends upon 
the intent, purpose, or design with which the act was 
done, or upon guilty knowledge thereof, collateral facts 
in which he bore a part occurring before and leading 
up to the transaction complained of may be examined for 
the purpose of establishing such guilty intent, design, 
purpose, or knowledge, even though such facts show the 
commission of another crime. Yost v. State, 149 Neb. 
584, 31 N. W. 2d 538. 

In a recent decision, White v. State of Maryland, 373 
U. S. 59, 883A S. Ct. 1050, 10 L. Ed. 2d 193, the United 
States Supreme Court reversed a judgment of the Mary- 
land Court of Appeals where the State had been allowed 
to prove that the defendant had entered a plea of guilty 
when brought before a magistrate for a preliminary 
hearing. The court held that because the defendant 
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was not represented by counsel at the appearance be- 
fore the magistrate, he was unable to plead intelligently, 
and that the admission of the evidence as to the plea of 
guilty required that the judgment be reversed. 

The record in this case shows that the trial court 
appointed counsel for the defendant upon his application 
and affidavit that he was indigent after the information 
had been filed in that court. There is evidence that 
in the county court the county attorney advised the de- 
fendant that he had a right to counsel and that the de- 
fendant said “he didn’t care for counsel.” There is 
no evidence that the defendant was advised that he was 
entitled to counsel at the expense of the State, and our 
statute does not provide for the appointment of counsel 
until after the filing of an information. § 29-1803, R. 5S. 
Supp., 1961. See, also, Lingo v. Hann, 161 Neb. 67, 71 
N. W. 2d 716; Roberts v. State, 145 Neb. 658, 17 N. W. 
2d 666. 

We think that the record fails to show affirmatively 
an effective waiver of the right to counsel by the de- 
fendant in the county court. See Carnley v. Cochran, 
369 U. S. 506, 82A S. Ct. 884, 8 L. Ed. 2d 70. In the 
absence of a showing that the defendant was represented 
by counsel, or of an effective waiver of the_right to 
counsel, evidence that the defendant entered a plea of 
guilty in the county court was not admissible. White 
v. State of Maryland, supra. 

Upon direct examination, the defendant testified that 
he had pleaded guilty to being drunk when he was in 
the county judge’s office. This testimony was a waiver 
of any error in respect to the admission of evidence as 
to his plea of guilty to the charge of driving while under 
the influence of intoxicating liquor. Adams v. State, 
supra. It was not a waiver of the error in the admis- 
sion of the evidence as to his plea of guilty to the charge 
of leaving the scene of a personal injury. accident, and 
the judgment must be reversed. 
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Upon direct examination of patrolman Essley the fol- 
lowing occurred: 

“Q Now, based upon your investigation of—and the 
accident, did you request that charges be filed against 
the defendant? A Yes, I did. 

“MR. DONOHO: Now, move for a mistrial, because of 
the improper question of the county attorney. a 

“THE COURT: The objection which was made just 
prior to the recess is overruled. I guess it was a mo- 
tion. Overruled. 

“Very well.” 

The fact that patrolman Essley requested the county 
attorney to file charges against ‘the defendant was not, 
relevant to any issue in the case. However, no objection 
was made until after. the question had been answered 
and the defendant did not move to strike the answer. 
A defendant may not predicate error on the admission 
of evidence to which no objection is made at the time it 
is offered. State v. Henry, 174 Neb. 432, 118 N. W. 2d 
335. Although the evidence was not properly admis- 
sible, it was testimony. concerning a fact which was 
obvious in. view of the other evidence in the case and 
it was not of a prejudicial nature. The motion for a 
mistrial was properly overruled. 

In the case at bar the defendant requested an instruc- 
tion that an automobile driver is not criminally liable 
for failure to stop and failure to render aid to an injured 
person until he knows. that an accident has happened 
and injury has been inflicted or a death has occurred. 
The trial court did not give the requested instruction as 
such but did give the following instruction No. 9: “Evi- 
dence: has been presented in this case to the effect that 
defendant was unaware that any accident had happened 
in which he was involved: The jury is instructed as a 
matter of law that an automobile driver is not crim- 
inally liable for failure to stop and failure to render aid 
to an injured person when he does not know an accident 
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has happened or an injury ‘has been inflicted, unless he 
should have known. ..If the jury shall find that an acci- 
dent occurred in which defendant was involved, and 
that a person was injured therein, and shall further 
find that the defendant was ignorant or unaware of these 
facts through no fault of his own, then the defendant 
shall be found not guilty. If, however, the jury shall 
find that the defendant, although he did not know that 
he was involved in an accident, or consequential personal 
injury, under all the facts and circumstances should 
have known, then this rule shall not apply, and the 
guilt or innocence of defendant shall be determined in 
accordance with the other instructions herein given.”. 

In Behrens v. State, 140 Neb. 671, 1-N. W. 2d 289, 
this court held that knowledge that an accident has 
happened and that .an injury has been inflicted is an 
essential element of the crime of. leaving the scene of a 
personal injury accident. In the Behrens case this court 
said: “The question of. lack of knowledge on part of 
the accused as affecting his criminality is also pre- 
sented by this record. As to this it may be said that 
under this statute an automobile driver is not criminally 
liable for failure to stop and failure to render aid to 
an injured person when he does not know that an 
accident has happened, an injury has been inflicted, or 
a death has occurred. People v. Rallo, 119 Cal. App. 
393, 6 Pac. (2d) 516; People v. Ely, 203 Cal. 628, 265 
Pac. 818; Scott v. State, 90 Tex. Cr. 100, 233 S. Ww. 1097. 

“Further, lack of such knowledge constitutes a proper 
defense. Olson v. State, 36 Ariz. 294, 285 Pac. 282. 
It is a question of fact and not of law. Although we have 
this question of knowledge on part of the accused in this 
case as a matter of conflicting evidence, he was entitled 
to have his theory of this transaction submitted to the 
jury by a proper instruction, and a refusal by the dis- 
trict court so-to do-constituted error.” 

The defendant contends that instruction No. 9: was 
erroneous in that it permitted the jury to find the de- 
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fendant guilty even though it found that the defendant 
did not know that he had been involved in an accident 
in which a person had been injured. The instruction is 
erroneous because it substitutes the element of negli- 
gence for the element of knowledge which is required 
under the Behrens case. 

Knowledge may be proved by circumstantial evidence 
and the jury may consider all of the facts and circum- 
stances which are indicative of knowledge. The evi- 
dence in this case was sufficient to sustain a finding of 
knowledge on the part of the defendant, but the jury 
was instructed that it might find the defendant guilty 
even though it should find that the defendant did not 
know that he had been involved in an accident in which 
a person had been injured. The instruction was errone- 
ous and it requires that the judgment be reversed. 

The judgment is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED. 


PAUL VERNON CASE, APPELLANT, V. STATE OF NEBRASKA, 


APPELLEE. 
129 N. W. 2d 107 


Filed June 19, 1964. No. 35637. 


1. Constitutional Law. A provision of the Bill of Rights of the 
Constitution of the United States which is fundamental and 
essential to a fair trial is made obligatory upon the states by 
the Fourteenth Amendment; the Sixth Amendment’s guaranty of 
counsel is one of these fundamental rights. 

The due process clause of the Fourteenth Amendment 

to the Constitution of the United States guarantees the assist- 

ance of counsel, unless that right is intelligently and under- 
standingly waived by the accused. 


Courts must indulge every reasonable presumption 
against a waiver of fundamental constitutional rights, and do 
not presume acquiescence in their loss. 


4. Constitutional Law: Criminal Law. Where the constitutional 
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infirmity of a state criminal trial without counsel is manifested, 
and there is no allegation or showing of affirmative waiver of 
counsel, a resulting conviction is unconstitutional and the ac- 
cused is entitled to relief therefrom. 

Criminal Law. A plea of guilty must be freely and under- 
standingly made by one competent to know the consequences 
thereof. 

Habeas Corpus. The sufficiency of the statements of the peti- 
tion of relator to justify a writ of habeas corpus allowed by 
virtue thereof may be tested before making return thereto by 
a motion to quash the writ. 

The remedy of habeas corpus is not demandable of 
course, but legal cause must be shown to entitle a petitioner to 
the benefit of it. 

Habeas corpus is not available to discharge a prisoner 
from a sentence of penal servitude if the court imposing it had 
jurisdiction of the offense and of the person charged with the 
crime, and the sentence was within the power of the court. 
It is for the Supreme Court of this state to decide 
what issues are justiciable in an application for a writ of habeas 
corpus made to the courts of this state. 

Courts. The Supreme Court of this state has the undoubted 
right to decide upon its own jurisdiction and the jurisdiction of 
the courts of this state to which its appellate power extends. 


Habeas Corpus. Habeas corpus cannot be used as a substitute 
for a writ of error. 


Habeas corpus is a collateral and not a direct pro- 
ceeding when regarded as a means of attack upon a judgment 
sentencing a defendant. 

Judgments. When the judgment is regular upon its face and 
was given in an action where the court had jurisdiction of the 
offense and of the person of the defendant, extrinsic evidence is 
not admissible to show its invalidity. 

Actions. The existence of a right is one matter, the avail- 
ability of a particular remedy in which that right may be 
asserted is distinctly a separate matter. 


Appeal from the district Court for Lancaster County: 


HERBERT A. Ronin, Judge. Affirmed. 


Paul Vernon Case pro se. 


Clarence A. H. Meyer, Attorney General, and Chaun- 


cey C. Sheldon, for appellee. 


406 NEBRASKA REPORTS [ VoL. 177 
Case v. State 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BROWER, J. 

’-Paul Vernon Case, hereinafter referred to as the peti- 
tioner, instituted this habeas corpus action in the dis- 
trict court for Lancaster County, Nebraska, on Septem- 
ber 9, 1963. At the time of filing his petition he was 
confined in the Nebraska Penal and Correctional Com- 
plex at Lincoln, Nebraska, hereafter referred to as the 
complex. The object of the petition is to have a writ 
of habeas corpus to determine whether he is being un- 
lawfully confined therein. 

On September 12, 1963, the district court found that 
the petition failed to state a cause of action requiring 
the issuance of the writ, denied the relief requested, and 
dismissed the petition. From this order the petitioner 
has perfected an appeal to this court. 

The petition alleged he was held incommunicado in 
solitary confinement in an overheated portion of the city 
jail for 3 days without proper food or bedding; was re- 
peatedly “herded” into a police lineup;:and at the end 
of such time was “fast talked” and coerced by the chief 
deputy prosecutor to waive his constitutional rights to 
preliminary hearing and counsel and to plead guilty 
under threat of prosecution under the habitual crim- 
inal act.. 

The petition had attached thereto curilied: copies of 
the information filed ‘against the petitioner on April 18, 
1963, in the district court for Lancaster County, charging 
him with the crime of burglary. Certified copies of 
journals of the court were likewise appended. The first 
showed that he appeared in court on April 18, 1963, and 
“after waiving his constitutional rights,” he was “duly 
arraigned on the information filed against him... 
and said information having been read to him,” he 
pleaded “Guilty.” The plea was accepted by the court 
and he was found guilty as:charged. His custody was 
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remanded to the sheriff and sentence was deferred pend- 
ing a presentence investigation. The second journal 
entry shows petitioner was brought into court on May 
2, 1963, and having nothing to say prior to his being 
sentenced, the judgment of the court was that he be 
confined in the Nebraska Penal and Correctional Com- 
plex for 5 years, said sentence to run consecutively with 
the present term being served by him. A certified copy 
of the commitment to the complex was attached. 

Pétitioner assigns error to the trial court: In failing 
to assign counsel to advise petitioner as to his state and 
federal constitutional rights; in allowing petitioner to 
waive his rights under the Sixth Amendment to the 
Constitution of the United States made binding upon the 
states by the due process clause of the Fourteenth 
Amendment thereto; and in allowing him to enter a plea 
of guilty without benefit of counsel. In his brief he 
admits waiving in the trial court his constitutional 
rights to preliminary hearing and counsel and entering 
a plea of guilty but again alleges his acts in that respect 
were coerced as alleged in his petition. " 

The petitioner relies on recent decisions of the United 
States Supreme Court and he particularly cites Gideon 
v. Wainwright, 372 U. S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 
799, 92 A. L. R. 2d 733, which overruled Betts v. Brady, 
316 U. S. 455, 62 S. Ct. 1252, 86 L. Ed. 1595. The Betts 
case was an appeal from the decision of the Court of 
Appeals of Maryland in’ an original habeas corpus pro- 
ceeding instituted in that court after Betts’ conviction 
and while serving his sentence. The writ was issued; 
a hearing was had; his contention was rejected; and 
he was remanded to the custody of the prison warden. 
Betts had been indicted for robbery in the origir‘al trial 
court in Maryland. He told the trial judge that for lack 
of funds he was unable to hire a lawyer and asked the 
trial court to appoint counsel for him. The judge in- 
formed him that it was not the practice in that county td 
appoint counsel for indigent deféndants except in murder 
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and rape cases. The United States Supreme Court, in 
a divided opinion after reviewing the law as it existed 
in the several states at and before the adoption of the 
federal Constitution, held that the due process clause 
of the Fourteenth Amendment to the Constitution of 
the United States does not confer on an indigent person 
charged with a crime in a state court an absolute right 
to counsel independent of circumstances, and affirmed 
the judgment of the Maryland court. The decision 
turned to some extent on Betts being a mature person 
of ordinary intelligence and ability to take care of his 
own interests on a narrow issue involving the credence 
to be placed on his claim of an alibi. 

The facts in the case of Gideon v. Wainwright, supra, 
may be summarized as follows: In defendant’s trial in 
a Florida state court on a charge of a felony—having 
broken and entered a poolroom with intent to commit 
a misdemeanor—the trial court denied defendant’s re- 
quest to appoint counsel for him on the ground that 
under the laws of Florida only a defendant charged with 
a capital offense was entitled to such an appointment. 
After his conviction defendant filed in the Supreme 
Court of Florida a petition in habeas corpus. He at- 
tacked the conviction on the ground that his federal 
constitutional rights were violated by the trial court’s 
refusal to appoint counsel. The court, without opinion, 
denied relief. The Supreme Court of the United States 
in that case in overruling Betts v. Brady, supra, held: 
A provision of the Bill of Rights of the Constitution of 
the United States which is fundamental and essential to 
a fair trial is made obligatory upon the states by the 
Fourteenth Amendment; the Sixth Amendment’s guar- 
anty of counsel is one of these fundamental rights. It 
held in such a case the refusal of a state trial court to 
appoint counsel for one prosecuted for a felony vio- 
lates the Sixth Amendment’s guaranty of counsel made 
obligatory upon the states by the due process clause of 
the Fourteenth Amendment. 
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Both before and after Betts v. Brady, supra, the Su- 
preme Court of the United States had held that under 
certain circumstances the due process clause of the 
Fourteenth Amendment required that counsel be pro- 
vided a prisoner. It was often applied to those accused 
of capital offenses. See, Powell v. Alabama, 287 U 5S. 
45, 53 S. Ct. 55, 77 L. Ed. 158, 84 A. L. R. 527; Avery 
v. Alabama, 308 U. S. 444, 60 S. Ct. 321, 84 L. Ed. 377; 
Hamilton v. Alabama, 368 U.S. 52, 82 S. Ct. 157, 7 L. Ed. 
2d 114. The same rule was applied to cases which that 
court held involved “special circumstances” such as 
where conviction occurred under the influence of mob 
spirit, Frank v. Mangum, 237 U. S. 309, 35 S. Ct. 582, 
59 L. Ed. 969; or under alleged community coercion, 
Moore v. Dempsey, 261 U. S. 86, 43 S. Ct. 265, 67 L. Ed. 
543; or where perjured testimony was knowingly used 
by a state prosecutor, Mooney v. Holohan, 294 U. S. 
103, 55 S. Ct. 340, 79 L. Ed. 791, 98 A. L. R. 406. However, 
it was not until the recent case of Gideon v. Wainwright, 
supra, here considered, that the full impact of the Sixth 
Amendment was applied through the due process clause 
of the Fourteenth Amendment to all felony cases. 

The present requirements in regard to furnishing 
counsel to indigent defendants in such cases is set forth 
by the United States Supreme Court in Carnley v. 
Cochran, 369 U. S. 506, 82 S. Ct. 884, 8 L. Ed. 2d 
70, and may be stated as follows: The due process 
clause of the Fourteenth Amendment guarantees the 
assistance of counsel unless that right is intelligently 
and understandingly waived by the accused. Courts 
must indulge every reasonable presumption against a 
waiver of fundamental constitutional rights, and do not 
presume acquiescence in their loss. Where the consti- 
tutional infirmity of a state criminal trial without coun- 
sel is manifested, and there is no allegation or showing 
of affirmative waiver of counsel, a resulting conviction 
is unconstitutional and the accused is entitled to relief 
therefrom. 
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In the opinion the United States Supreme Court said: 
“However, we recognized in Rice v. Olson (324 U. S. 
786, 65 S. Ct. 989, 89 L. Ed. 1367) that, although the 
Fourteenth Amendment would not countenance any pre- 
sumption of waiver from the appearance of the accused 
without counsel and the silence of the record as to a re- 
quest, the entry of the guilty plea might have raised 
a fact issue as to whether. the accused did not intelli- 
gently and understandingly waive his constitutional 
right. We held that a hearing was required since the 
facts were in dispute. In the present case, however, 
there was no guilty plea, and the return to the writ 
does not allege an affirmative waiver. Therefore, there 
is no disputed fact question requiring a hearing. Pre- 
suming waiver from a silent record is impermissible. 
The record must show, or there must be an allegation 
and evidence which show, that an accused was offered 
counsel but intelligently and understandingly rejected 
the offer. Anything less is not waiver.’ 

In the cause before us, the writ having been denied: 
there was no trial and no bill of exceptions is before us 
showing what happened at the time of the petitioner’s 
plea. The journal of the court merely recites the con- 
clusions of the court that petitioner waived his consti- 
tutional rights and entered a plea of guilty. It is only 
through the assertions of the petitioner in his brief that 
it can be said that he waived counsel and from his alle- 
gations this waiver was induced through the coercion 
alleged in his application for the writ, It is a general 
rule that a plea of guilty must be freely and under- 
standingly made by one competent to know the con- 
sequences thereof. See, 22 C. J. S., Criminal Law, § 
423 (2), p. 1176; Waley v. Johnston, 316 U. S. 101, 62 S. 
Ct. 964, 86 L. Ed. 1302. Whether the facts in the. cause 
before us would show any such coercion is-not before us 
and in view of our decision could not come before us in 
this type of action. 7 

The petitioner asks that this judgment be reversed 
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because of the recent opinions of the United States Su- 
preme Court herein discussed, Gideon v. Wainwright, 
supra, and Carnley v. Cochran, supra. This involves a 
discussion of the office of the writ of habeas corpus in 
this state and the difference between the jurisdiction of 
this court and the district courts in this state and the 
courts of the United States in such an action. 

It may here be said that the statutes of this state, 
section 29-1803, R. S. Supp., 1963, provide for the as- 
signment of counsel to one indicted for an offense which 
is capital or punishable by imprisonment in the Nebras-. 
ka Penal and Correctional Complex if the prisoner has 
not the ability to procure counsel and for the payment 
of the services of such counsel. The right to counsel 
in a prosecution involving a felony is clear after in- 
dictment under this statute. The right to review the pro- 
ceedings with respect to the denial of certain rights in- 
cluding the omission or refusal to assign counsel to a 
prisoner so charged has been denied him in a collateral 
proceeding of habeas corpus by the decisions of this court 
hereinafter set out. 

Section 29-2801, R. R. S. 1943, prevides for the issu- 
ance of a writ of habeas corpus on application being 
made on behalf of one unlawfully deprived of his or her 
liberty, “except persons convicted of some crime or 
offense for which they stand committed, or persons com- 
mitted for treason or felony, the punishment whereof is 
capital, plainly and specially expressed in the warrant 
of commitment, * * *.” This provision insofar as it re- 
lates to persons who have been convicted of crime ap- 
pears to be in accord with the common law with re- 
spect to habeas corpus. See 25 Am. Jur., Habeas Corpus, 
§ 26, p. 159. See, also, the annotation appended. to In 
re Appeal of Bion, 59 Conn. 372, 20 A. 662, in 11 L. R. A. 
694, citing early cases including those of the Supreme 
Court of the United States. The section of the statute 
has existed in its present form since the General Stat- 
utes of 1873, p. 804, and the Legislature has not seen fit 
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to alter it. The reports of this court are replete with 
its decisions interpreting it. A long list of such cases 
appears in Jackson v. Olson, 146 Neb. 885, 22 N. W. 2d 124, 
165 A. L. R. 932. In Sedlacek v. Hann, 156 Neb. 340, 56 N. 
W. 2d 138, this court held: “The sufficiency of the state- 
ments of the petition of relator to justify a writ of 
habeas corpus allowed by virtue thereof may be tested 
before making return thereto by a motion to quash the 
writ. * * * 

“The remedy of habeas corpus is not demandable of 
course, but legal cause must be shown to entitle a peti- 
tioner to the benefit of it. * * * 

“Habeas corpus is not available to discharge a pris- 
oner from a sentence of penal servitude if the court im- 
posing it had jurisdiction of the offense and of the per- 
son charged with the crime, and the sentence was within 
the power of the court.” See, also, Iron Bear v. Jones, 
149 Neb. 651, 32 N. W. 2d 125; In re Application of 
Carper, 144 Neb. 623, 14 N. W. 2d 225. 

In the case of Hawk v. Olson, 145 Neb. 306, 16 N. W. 
2d 181, this court affirmed a judgment of the district 
court in its denial of the issuance of a writ of habeas 
corpus setting forth substantially the same rules of law 
as have been hitherto set forth herein. It held that the 
guilt or innocence of one convicted of crime was not 
justiciable in habeas corpus and that such an action is not 
recognized by this court as a remedy to review a judg- 
ment of conviction for crime. It further held that the 
facts alleged did not show the petitioner had been de- 
_ nied his right of appeal. In the opinion, however, it was 
further stated that this court could see nothing in the 
facts alleged, if true, that in any way prevented the 
petitioner from having a fair trial. On certiorari in 
Hawk v. Olson, 326 U. S. 271, 66 S. Ct. 116, 90 L. Ed. 
67, the Supreme Court of the United States reversed 
the judgment and remanded the cause holding that the 
facts alleged by the petitioner entitled him to a hear- 
ing on the claimed violation of the due process clause of 
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the Fourteenth Amendment to the Constitution of the 
United States because of failure to allow him an oppor- 
tunity to consult with counsel in the critical period be- 
tween his arraignment and trial. That court, however, 
accepted the holding of this court that the sufficiency 
of the evidence could not be raised by habeas corpus 
and that the allegations did not show interference with 
the prisoner’s right of appeal. On the cause being re- 
manded the petitioner in the cited case requested the 
mandate to issue from this court directing the writ of 
habeas corpus to issue. This court declined to issue 
the mandate in Hawk v. Olson, 146 Neb. 875, 22 N. W. 
2d 136, stating several rules of law already set out here- 
in and further holding: “It is for the Supreme Court 
of this state to decide what issues are justiciable in an 
application for a writ of habas corpus made to the courts 
of this state. 

“The Supreme Court of this state has éiic undoubted 
right to decide upon its own jurisdiction and the juris- 
diction of the courts of this state to which its appellate 
power extends. * * * 

“Habeas corpus cannot be used as a substitute for 
a writ of error. 

“Habeas corpus is a collateral and Aoi a ‘direct pro- 
ceeding when regarded as a means of attack upon a judg- 
ment sentencing a defendant. * * * 

“When the judgment is regular upon its face and 
was given in an action where the court had jurisdiction 
of the offense and of the person of the defendant, ex- 
trinsic evidence is not admissible to show its invalidity 
(in habeas corpus). * * * 

“The existence of a right is one matter, the availability 
of a particular remedy in which that right may be as- 
serted is distinctly a separate matter.” 

The petitioner now urges that because of the decisions 
of the Supreme Count:of the United States hitherto dis- 
cussed, Gideon v. Wainwright, supra, together with the 
rules respecting the appointment of ccunsel and the re- 
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quirements as to the waiver of counsel in Carnley v. 
Cochran, supra, and other similar federal cases, the 
courts of this state should now consider the evidence 
relating to the sufficiency of the petitioner’s waiver of 
counsel and plea of guilty in a habeas corpus as well as 
in a direct proceeding in error or by appeal. 

The statute, section 29-2801, R. R. S. 1943, authorizing 
the writ of habeas corpus and the decisions of this court 
construing the jurisdiction of courts in such cases 
hitherto discussed remains unchanged. The Legislature 
has not seen fit by amendment to enlarge the powers 
of the courts of this state with respect to such writs. Nei- 
ther should this court do so by judicial legislation. 
Postconviction procedure is properly one for the Legis- 
lature to consider. The position of the courts of this 
state in respect to questions that are justiciable in habeas 
corpus are quite limited in comparison with those of 
the courts of the United States which have been granted 
authority by Congress to issue such a writ to a prisoner 
when he is in custody in violation of the Constitution, 
laws, or treaties of the United States, 28 U. S.C. A., 
§ 2241, although its power is limited in certain cases 
including those instances set out in 28 U.S.C. A., § 2254. 

We conclude that under the statutes of this state and 
the decisions of this court, we have no jurisdiction to 
review the conviction of the petitioner in a habeas 
corpus proceeding. It follows that the judgment of 
the trial court must be affirmed. 

AFFIRMED. 


VERN CHRISTOPHERSON, APPELLANT, v ARDYTHE 
CHRISTOPHERSON, ALSO KNOWN AS ARDYTHE AMBROSIA, 
APPELLEE. 

129 N. W. 2d 113 
Filed June 19, 1964. No. 35692. 


f, Pleading. A general demurrer admits all allegations of fact in 
the pleading to which it is addressed which are issuable, rele- 
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vant, material, and well pleaded, but does not admit the pleader’s 
conclusions of law or fact. 

2. Habeas Corpus. Habeas corpus is a proper proceeding: to de- 
termine the right to the custody of a minor child. 

Ordinarily, the basis for the issuance of a writ of 
habeas corpus is an illegal detention, but in the case of a writ 
sued out for the detention of a child, the law is concerned 
not so much about the illegality of the detention as about the 
welfare of the child. 

4. Pleading. The Nebraska Code of Civil Procedure covers the 
proper pleading procedures in this jurisdiction. To avoid un- 
necessary costs and delays, litigants should confine themselves 
to those pleadings and procedures approved in this jurisdiction. 


Appeal from the district court for Douglas County: 
LAWRENCE C. Kreti, Judge. Reversed and remanded. 


Crawford, Garvey, Comstock & Nye and James R. 
McGreevy, for appellant. 


George O. Kanouff, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


SPENCER, J. 

This is a habeas corpus action involving the custody 
of a 4-year-old child. The relator and appellant, Vern 
Christopherson, hereinafter referred to as appellant, 
filed a petition in the district court for Douglas County 
against Ardythe Christopherson, also known as Ardythe 
Ambrosia, respondent and appellee, hereinafter referred 
to as appellee, to regain the custody of the child. The 
petition alleged in substance that the child is the son 
of the parties; that said parties have lived in Douglas 
County since the child’s birth; that appellee unlawfully 
took the custody of the child from the appellant and un- 
lawfully detains said child; and that for the best inter- 
ests and welfare of the said child it should be returned 
to the custody of the appellant. 

A writ was granted. The appellee was given the tem- 
porary custody of the child and was given'1 week to 
plead. The appellee then filed a pleading titled ‘“De- 
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murrer and Motion to Dismiss.” This pleading alleged 
that the petition failed to state a cause of action and 
that the court did not have jurisdiction. It then alleged 
that the parties are not husband and wife, never having 
entered into a marriage ceremony; that the court had no 
jurisdiction to determine the paternity of the child in 
this proceeding; that appellant came into court with un- 
clean hands; and that the written acknowledgment of 
paternity contained in the petition did not constitute 
a cause of action because appellee has never admitted 
that appellant is the father of the child. 

The trial court sustained the pleading without speci- 
fying the ground for the ruling. Appellant has perfected 
an appeal to this court. 

One of the difficulties in this case is that the appellee 
is attempting to use pleadings not authorized in this ju- 
risdiction. In some jurisdictions, appellees’s pleading 
might be considered a speaking demurrer, which is not 
recognized in Nebraska. Section 25-806, R. R. S. 1943, 
specifies the grounds for demurrer in Nebraska. It is 
to be noted that the section states: ‘The defendant may 
demur to the petition only when it appears on its face 
* * #7? 

For purposes of discussion, we will consider the first 
paragraph of appellee’s pleading as a genera] demurrer. 
When we do so, we must review the record in the light 
of the well-established rule that a general demurrer 
admits all allegations of fact in the pleading to which it 
is addressed which are issuable, relevant, material, and 
well pleaded, but does not admit the pleader’s conclu- 
sions of law or fact. See Wiborg v. City of Norfolk, 176 
Neb. 825, 127 N. W. 2d 499. 

The petition alleges that the child is the son of appel- 
lant; that appellant has been unlawfully deprived of its 
custody; and that the best interests of the child require 
it to remain in his custody. For the purpose of testing 
the demurrer, we assume these allegations to be true. 

Appellee, by demurrer, also attacks the jurisdiction 


Vou. 177): JANUARY. TERM,, 1964: 417. 
Christopherson ; v. Christopherson , 


ofthe court. Again, for the purpose of. festing snc -de-: 
murrer, we assume the appellant to be the father of the 
child. The attempt to.inject an-issue of paternity by 
demurrer is not proper procedure in Nebraska... The 
question of jurisdiction then is ‘narrowed to the. ‘subject 
matter of the. action. There is no question but that 
habeas corpus is a. proper proceeding to determine~ the 
right to the custody of a miner child. See In*re-Appli- 
cation of Schwartzkopf, 149 Neb. 460, 31 N. W. 2d 294. 
Testing the petition for the purposes of the demurrer,; 
this clearly is a habeas corpus proceeding involving. the 
custody of a:child. 

In passing, we might observe that even if we could 
consider some of the issues appellee-is trying to raise,: 
we call attention to the following rule enunciated in In 
re Application’ of Schwartzkopf, supra: “Ordinarily, the 
basis for the issuance of a writ of habeas corpus is an‘ 
illegal detention, but in the case of a writ sued out: for 
the. detention of a child, the law is concerned not so much 
about the illegality of the detention as about the wel-. 
fare of the child.” | : 

We observe that appellee’s pleading, éonbidered as a 
motion to dismiss when addressed solely to a petition,- 
is not a recognized pleading in this jurisdiction. Appel-. 
lee is attempting to raise mere unverified allegations to 
the dignity of evidence and by this means to deprive 
appellant of his day in court. .The issue. of paternity 
cannot be injected into this case by a motion-to dismiss.. 
Our Code of Civil Procedure covers the. proper . plead- 
ing procedures in this jurisdiction...To avoid unneces- 
sary costs and delays, litigants should confine them-: 
selves to those pleading= and procedures approved in this: 
jurisdiction. — 

The appellee’s pleading should have been avetnuled: 
For the reasons given, the judgment of the trial court, 
is reversed and the cause is remanded for further Pro 
ceedings, consistent with this opinion. 

os REVERSED AND REMANDED. 
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STATE OF NEBRASKA, APPELLEE, V. JERRY OHLER, APPELLANT. 
129 N. W. 2d 116 


Filed June 19, 1964. No. 35716. 


Criminal Law. Where the punishment of an offense, created by 
statute, is left to the discretion of a court, to be exercised within 
certain prescribed limits, a sentence imposed within such limits 
will not be disturbed unless there appears to be an abuse of 
such discretion. 


Appeal from the district court for Boone County: 
Rosert D. Fiory, Judge. Affirmed. 


John McArthur and W. G. Whitford, for appellant. 


Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

The defendant was convicted of stealing cash of less 
value than $100 from the Farmers Union Cooperative 
Gas and Oil Company of St. Edward, Nebraska, the same 
being a second or subsequent offense, contrary to the 
provisions of section 28-512, R. R. S. 1943. Defendant 
was sentenced to the Nebraska Penal and Correctional 
Complex for a term of 18 months. He appealed. 

Defendant’s only assignment of error is that the sen- 
tence is excessive. Section 28-512, R. R. S. 1943, pro- 
vides a penalty of imprisonment in the penitentiary from 
1 to 2 years for a second or any subsequent offense of 
petit larceny. The sentence imposed is within the mini- 
mum and maximum limits of the punishment prescribed 
by the Legislature. This court has often said that such 
a sentence is within the discretion of the trial court 
with which this court will not interfere in the absence 
of a showing of an abuse of such discretion. Young v. 
State, 155 Neb. 261, 51 N. W. 2d 326. 

This court is authorized by section 29-2308, R. R. S. 
1943, when in its opinion such sentence is excessive, to 
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reduce the sentence imposed by the trial court in a crim- 
inal case. In this case we have no bill of exceptions 
nor is any showing made that the trial court abused its 
discretion. The record discloses no extenuating cir- 
cumstances of any kind. 

The case is controlled by the following rule: ‘Where 
the punishment of an offense created by statute is left 
to the discretion of a court, to be exercised within cer- 
tain prescribed limits, a sentence imposed within such 
limits will not be disturbed unless there appears to be 
an abuse of such discretion.” Young v. State, supra. 

Since there is nothing in the record indicating an abuse 
of discretion on the part of the trial court in imposing 
the sentence that it did, the judgment of the trial court 


must be affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. OSCAR BERG, APPELLANT. 
ve 129 N. W. 2d 117 


Filed June 19, 1964. No. 85722. 


1, Automobiles: Intoxicating Liquors. By statute it is unlawful 
for any person to operate or be in the actual physical control of 
any motor vehicle while under the influence of intoxicating 
liquor, and punishment is provided for such offense. 

By statute certain tests are provided which 
may be made to determine the alcoholic content present in the 
body fluid of a person charged with driving a motor vehicle while 
under the influence of intoxicating liquor. 

3. Criminal Law. Where the punishment of an offense created by 
statute is left to the discretion of a court, to be exercised 
within certain prescribed limits, a sentence imposed within such 
limits will not be disturbed unless there appears to be an abuse 
of such discretion. 

It is not the province of this court in a criminal case 


4, 
to resolve conflicts in the evidence, pass on the credibility of 
witnesses, or weigh the evidence. 

5. In a criminal action this court will not interfere with a 


verdict of guilty based upon conflicting evidence unless the 
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, evidence is so lacking in probative force that as.a,, matter. of. 
_ law. it is insufficient to Support a ‘finding of ‘guilt beyond. a 
reasonable doubt. Pr \ 


“Appeal from re. district enurt be Gctinders: County: 
H. EMErson KokJer, Judge. Affirmed. bith nea 


HV. Kanouft and Lester L. Dunn, for appellant: ° 


Clarence A. H. ‘Meyer, Attorney General, and Harold 
Mosher, for appellee. ; 


Heard before WHITE, C. J., CARTER, Messmone; Yeacen, 
SPENCER, BOSLAUGH, and ‘Brower, JJ. ; 


‘Messmore, J. 

The defendant was chiveed with unlawfully pperating. 
a motor vehicle while under the influence of intoxicating. 
liquor in. violation of a statute relating to the operation 
of motor vehicles. The charge was brought before a 
justice of the peace of Saunders County. The defend- 
ant was found guilty of the offense charged, and was sen- 
tenced to pay a fine of $100 and his license to operate a 
motor vehicle was suspended for 6 months. The de- 
fendant appealed to the district court for Saunders 
County. The case was triéd to a jury in the district 
court, and the jury rendered a verdict of guilty. ‘The 
defendant. filed a motion for new trial which'was over- 
ruled. The defendant was sentenced to pay .a fine of 
$100 and costs, and to serve 7 days in the county jail 
of Saunders County. His motor vehicle operator’s li- 
censé was revoked for a period of 6 months during which 
time he was not to drive a motor vehicle, the 6 months to 
begin after the fine was paid and the sentence served. 
The defendant appealed. 

Kenneth Grossoehme testified that he was a police 
officer in the city of Wahoo, and was'on duty March 7, 
1963, from 6‘p.m., until 6 a.m., March 8, 1963; that he 
had occasion to contact the defendant just before. mid- 
night; that he stopped the “defendant 2 .or. 214 miles 
south of: Wahoo; that he first saw the defendant in 
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Wahoo when ‘he was driving an automobile on the wrong 
side‘of the street; going south; that he followed '3. or 
-4 blocks behind. the defendant; that he observed that the 
-defendarit’s’ car. was weaving across the centerline: of 
the highway and at times would go onto-the right 
shoulder ‘of the highway; and that the speed of the-de- 
fendant’s ‘car was around-40 miles an hour. : This wit- 
ness ‘further testified that he pulled up: beside the’ ‘de- 
‘fendant: when he stopped him, and talked to him. ° He 
asked the defendant for his’ driver’s license and:‘re- 
quested him to get out of the car. He asked the defeind- 
ant if he had been drinking. The ‘defendant said’ he 
had ‘had a couple of beers, and showed the officer his 
driver’s license. This officer: advised the defendant that 
he was under arrest for driving while intoxicated. : ‘The 
deferidant was taken to the jail office in Wahoo, and was 
told again ‘that he was under arrest. ‘ The’ officer asked 
the defendant for a blood’ or ‘urine fest. The defendant 
consented to a blood test: “A doctor was called. The 
doctor came to the jail and withdrew a sample of blood. 
After the blood sample was taken it was put in a Vial 
in an envelope, and the envelope was sealed. The in- 
formation necessary in such casés was written on ‘the 
envelope. This officer took the blood sample to thé city 
hall’ and put it in the refrigerator about 12:30°or 12:45 
a:m., on March 8, 1963. He believed he went back to 
get the blocd sample the evening of March 9; 1963, and 
-gave it to trooper Wolbert, and that was the last time 
he.saw it: .This witness further. testified. that-he did -not 
administer any tests. to the defendant; thatthe defend- 
ant’s: clothing was neat; that.the defendant’s eyes were 
bloodshot, his speech was slurred, and his breath smelled 
of liquor; ‘and that the. defendant staggered. .-when. he 
walked. , This officer gaye as .his opinion. that. at the 
‘time ‘the defendant. was arrested he was, under the in- 
fluence, of intoxicating liquor., 

"Trooper Wolbert, connected with the Nebraska’ ‘Safety 
Patrol, testified that on or about March 9 or 10, 1963, 
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he recalled police officer Kenneth Grossoehme delivering 
a package to him when he was about a mile and a half 
north of Wahoo, at approximately 1:45 a.m.; and that 
this package had writing on it showing the defendant’s 
name and that it contained a blood specimen that was 
drawn by a doctor in Wahoo. He took the package to 
the police station in Fremont and placed it in a refrig- 
erator which was unlocked for him and then relocked. 

A chemist who does all kinds of chemical and bacteri- 
ological work and had done similar work since 1942, testi- 
fied that he held permit No. 1 issued by the Nebraska 
Department of Health; that this permit authorized him 
to perform chemical tests on blood; that the permit 
states: “For determining alcoholic content of body 
fluids,’ which would include blood; and that the permit 
specifies the Haggar method. This witness further tes- 
tified to an exhibit received in evidence which contained 
a specimen that he analyzed on March 11, 1963; that 
when he first saw this specimen it was locked in the 
refrigerator at the Fremont police station; that the desk 
sergeant unlocked the refrigerator; that this witness 
took the specimen of blood out of the refrigerator; and 
that the exhibit was made up of a glass vial which had 
been placed in a white envelope, and the envelope was 
sealed when it was removed. He took this specimen of 
blood and placed it in the refrigerator in his laboratory, 
and the following morning, March 11, 1963, he began an 
analysis of the specimen to determine the alcoholic con- 
tent of the blood contained in the vial. He further testi- 
fied that he performed the Haggar test in doing this. 
This analysis showed that the blood contained .23 per- 
cent alcohol by weight. On cross-examination this wit- 
ness testified that there was a discrepancy in his records 
when he said he picked up the specimen at 4:30 p.m., 
on March 11, 1963, and kept it in a frozen state until his 
analysis was begun at 8:40 a.m., on March 11, 1963, and 
completed at 9:55 am., on March 11, 1963; and that the 
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records in the police station show that he picked up the 
specimen on March 10, 1963. 

The defendant testified that he had no trouble driving 
his car; that when he was picked up he was driving at 
a rate of speed of 35 to 40 miles an hour; that he does 
limp a little bit due to the fact that he suffered a broken 
hip as a result of an automobile accident; and that he 
was not under the influence of intoxicating liquor at 
the time he was arrested. 

In rebuttal testimony Kenneth Cressodhmne testified 
that he did not have the defendant walk a straight line 
because the defendant had a bad leg. 

Section 39-727, R. S. Supp., 1961, provides in part: 
“Tt shall be unlawful for any person to operate or be in 
the actual physical control of any motor vehicle while 
under the influence of alcoholic liquor * * *. Any per- 
son who shall operate or be in the actual physical con- 
trol of any motor vehicle while under the influence of 
alcoholic liquor * * * shall be deemed guilty of a crime 
and, upon conviction thereof, shall be punished as fol- 
lows: (1) If such conviction is for a first offense, such 
person shall be imprisoned in the county jail for not 
more than three months, or shall be fined one hundred 
dollars, or both such a fine and imprisonment, and the 
court shall, as part of the judgment of conviction, order 
such person not to drive any motor vehicle for any pur- 
pose for a period of six months from the date of his 
final discharge from the county jail, or the date.of pay- 
ment or satisfaction of such fine, whichever is the later, 
and shall order that the operator’s license of such per- 
son be revoked for a like period; * * *.” 

Section 39-727.01, R. S. Supp., 1961, provides in part: 
“In any criminal prosecution for a violation of section 
39-727, relating to driving a vehicle while under the in- 
fluence of intoxicating liquor, or of section 28-403.01 
when it is charged that defendant’s unlawful operation 
of a motor vehicle consisted of the operation of a motor 
vehicle while under the influence of intoxicating liquor, 
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‘the amount of alcohol in-the defendant’s body fluid at the 
time alleged, as shown by chemical analysis of- the 
idefendant’s blood, * * * shall give rise to the following 
rebuttable presumptions: "* * * (3) If there was 0.15 
per cent or more by weight of alcohol in the defendant’s 
body fluid, it shall be presumed that the defendant was 
‘under the influence of intoxicating liquor at the time 
the specimen was taken. The presumptions thus arising 
shall not be conclusive but shall be sufficient to establish 
a prima facie case upon the issue of whether or ‘not the 
‘defendant was under the influence of intoxicating liquor. 
Other competent evidence may be introduced upon such 
issue, and the presumptions: arising and such other evi- 
dence, if any, shall all be considered in determining the 
‘guilt or innocence of the defendant.” 

‘The defendant, when arrested, chose to submit to a 
blood test as provided for in section 39-727.04, R. S. 
Supp., 1961. 

- There is no issue mained relating to the competency of 
the chemist in this case to make the test that he did. 
He was duly authorized by the Department of Health 
of the State of Nebraska,-by a permit, to make tests to 
analyze the blood to determine the alcoholic content. 

The defendant’s assignments of error are to the effect 
that the chemist made an error in his notes, and that the 
sentence of the trial court was excessive. 

Under the circumstances as shown by the evidence, 
we find no reason to disturb.the sentence given the de- 
fendant by the trial court. In Uldrich v. State, 162 
Neb. 746, 77 N. W. 2d 305, this court said: - “The appli- 
cable rule is: “Where the punishment of an offense cre- 
ated by statute is left to the discretion of a court, to. be 
exercised within certain. prescribed limits, a sentence 
imposed within such limits will not be disturbed unless 
there appears to be an:abuse of such discretion.’ Salyers 
v. State, 159 Neb. 235, 66°N. W. 2d 576.” We find no 
reason or justification for interfering with the sentence 
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-imposed.: The defendant’s contention is without merit. 
See, also, § 39-727, R. S. Supp., 1961. 

- The testimony relating to the discrepancy in the notes 
made by the chemist in this case was admitted without 
objection. The facts relating to this matter were for 
the jury to determine. As stated in State v. Wilson, 
174 Neb. 86, 115 N. W. 2d 794: “It is not the province 
of this court to resolve conflicts in the evidence, pass 
on the credibility of witnesses, or weigh the evidence. 
* * * Tn a criminal action this court will not interfere 
with a verdict of guilty based upon conflicting evidence 
unless the evidence is so lacking in probative force that 
as a matter. of law it is insufficient to support a find- 
ing of guilt beyond a reasonable doubt.” See, also, State 
v. Nichols, 175 Neb. 761, 123 N. W. 2d 860. 

Since the above evidence relating to the discrepancy 
in the notes of the chemist does not go to the principal 
matter pertaining to the percentage of alcohol in the 
defendant’s blood at the time of his arrest, and since it 
was corrected, there is no merit to the defendant’s as- 
signment of error relating to this subject. 

For the reasons given in this opinion, the judgment 
of the trial court is affirmed. 

AFFIRMED. . 


Morritt-HArRISON BUILDERS, INC., A CORPORATION, 
APPELLANT, V. CHARLES L. SANDMAN ET AL., APPELLEES. 
129 N. W. 2d 524 


Filed June 26, 1964. No. 35610. 


1. Usury. To constitute usury it is essential that an excess of 
the maximum legal rate of interest be exacted. 

. When the sum named in a promissory note, which was 

given for a loan of money, exceeds the sum actually loaned by 

the lender to the borrower, and if such excess when ‘added to 

the interest charged aggregates more than the rate lawfully 

allowed for the period of the loan, the note is usurious. If such 
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aggregate be equal to or less than the maximum legal rate 
permitted to be charged, the note is not tainted with usury. 

A loan of money by a nonlicensee under the provi- 
sions of the Installment Loan Act, sections 45-114 to 45-155, 
R. R. S. 1943, which does not exact interest and charges in 
excess of 9 percent per annum, is not within the inhibitory 
provisions of such act. : 


Appeal from the district court for Dundy County: 
Norris CHADDERDON, Judge. Reversed and remanded. 


Sarah Jane Cunningham, for appellant. 
Daniel E. Owens, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BROWER, J. 

Plaintiff and appellant, Moffitt-Harrison Builders, Inc., 
a corporation, brought this action to foreclose a chattel 
mortgage securing a note executed by both Charles L. 
Sandman and Marilyn Sandman, husband and wife, de- 
fendants and appellees. 

The defendants’ answer and cross-petition, insofar 
as need be considered here, alleged the note sued upon 
was usurious and void, and asked that it be canceled 
and the defendants recover all payments made thereon. 

There were other allegations in the cross-petition 
which defendants claimed entitled them to damages 
but the trial court held they were not properly a part 
of the action and no appeal or cross-appeal was taken 
from its ruling thereon. It is conceded the validity of 
the note and mortgage in the plaintiff’s petition set out 
is the sole question before us. 

The trial court held that the note sued upon was void 
as usurious and defendants were given judgment can- 
celing the note and mortgage and recovery of $1,745.64, 
being the amount of 18 monthly installments of $96.98 
paid thereon. 

From this judgment plaintiff has appealed to this 
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court contending the trial court erred in finding the 
note sued on was usurious and because thereof can- 
celing the note and chattel mortgage and rendering 
judgment against the plaintiff for the amount of the 
payments made by the defendants. 

We sustain this assignment of error. 

There is no substantial dispute in the evidence herein. 
Prior to the incorporation of the plaintiff, Donald L. 
Moffitt and Stewart C. Harrison, acting as partners who 
since have acquired all of the capital stock of the plain- 
tiff, sold a building and equipment to the defendants 
for the purpose of operating an egg production busi- 
ness, referred to at the trial as an “egg factory.” De- 
fendants contend the partners agreed to provide funds 
with which to finance the transaction and that part of the 
purchase price which was not paid in cash was secured 
by a real estate mortgage given to and held by a finance 
company not a party to the suit and not involved in 
this action. 

The downpayment of $4,050 was procured by the 
note and the chattel mortgage securing it upon which 
plaintiff brought suit. It was borrowed by the defend- 
ants from the McCook National Bank, McCook, Nebras- 
ka. The defendants themselves went to the bank and 
executed the note and chattel mortgage although the 
partners had requested that they do so and had con- 
ferred with the bank. Defendants’ note was to the 
bank as payee in the sum of $5,818.80. They received 
therefor a cashier’s check from the bank for $4,050 pay- 
able to Charles L. Sandman which was thereafter en- 
dorsed by him. The defendants also took out health 
and accident insurance, the premium for which was 
$605.16, which sum was included in the principal of the 
note. It was payable in monthly installments of $96.98 
each over a period of 60 months beginning September 
18, 1959. The note was guaranteed by the partnership. 
which was the predecessor of the plaintiff and engaged 
in the same business, by endorsement “with recourse.” 
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The balance included in the note of $5,818.80 was in- 
terest in the sum of $1,163.64 for 60 months computed 
and added in advance. The note bore no further in- 
terest until maturity and 9 percent thereafter. 

The last payment was made on March 22, 1961, and 
there were two payments of $96.98 then in default as 
defendants had not paid the installment which was due 
in February. No further payments were made to the 
bank. The McCook National Bank on May 11, 1962, 
deducted the sum of $475.94, being the unearned charges 
of interest, and made demand on Donald L. Moffitt and 
Stewart C. Harrison, the members of the partnership 
which had endorsed the note, then doing business as 
Moffitt-Harrison Builders, Inc., for the balance due on 
the note in the sum of $3,500.24, which amount the cor- 
poration paid. Later on June 4, 1962, it secured a written 
assignment of the note and mortgage. No payments 
were made by the defendants subsequently to the trans- 
fer although demand had been made therefor. 

Computing the interest on the original sum of $4,- 
655.16 borrowed ($4,050 cash, plus $605.16 insurance), 
at 9 percent to September 18, 1959, when the first pay- 
ment was due, shows $51.21 interest and $45.77 part 
principal, for a total payment of $96.98, which being 
deducted leaves a balance then due of $4,609.39. Simi- 
lar computations made on the declining balance left 
owing after payments were credited each month show 
that throughout the 5 years with similar constant pay- 
ments the loan would be paid September 18, 1964, ap- 
proximately 5 years from the date, and the amount of in- 
terest collected during the term at 9 percent simple in- 
terest would be $1,184.55, or approximately $20 more 
than the interest for the term collected in advance. In- 
deed it was conceded in argument by defendants that the 
interest added to the note at its execution did not ex- 
ceed 9 percent simple interest for the term. The Mc- 
Cook National Bank was not licensed under the provi- 
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sions of the Installment Loan Act, ‘sections 45-114 ‘to 

45-155, R. R.S. 1943.5 

The defendants contend and the trial court found, 
however, that the note was usurious for failing to com- 
ply with sections 45-114 to 45-155, R. R. S. 1943, and 
particularly with section 45-138, R. R. S. 1943, in that 
the note was not due and payable within a period of 
36 months from the date thereof. 

In Pattavina v. Pignotti, ante p..217, 128 N. W. 2d 
817, this court set out certain rules applicable to the 
case before us. “To constitute usury it is essential that 
an excess of the maximum legal rate of interest be 
exacted. 

“When the sum named in a promissory note, which 
was given for a loan of money, exceeds the sum actually 
loaned by the lender to the borrower, and if such ex- 
cess when added to the interest charged aggregates 
more than the rate lawfully allowed for the period of 
the loan, the note is usurious. If such aggregate be 
equal to or less than the maximum legal rate permitted 
to be charged, the note is not tainted with usury. 

“A loan of money by a nonlicensee under the pro- 
visions of the Installment Loan Act, sections 45-114 to 
45-155, R. R. S. 1943, which does not exact interest and 
charges in excess of 9 percent per annum, is not within 
the inhibitory provisions of such act.” 

The court in that case stated: “A nonlicensee is. not 
required to comply with the provisions of the act regu- 
lating licensed lenders, such as maintaining a pre- 
scribed place of business, or complying with the rules 
and regulations of the Department of Banking, or other 
provisions purely regulatory of licensed lenders. It 
was not the intention of the Legislature to impose regu- 
lations on nonlicensees making loans at a rate of in- 
terest that does not exceed 9 percent per annum. It was 
never intended, as we view it, to include within the 
act persons who were not required to obtain a license, 
who made loans in the traditional manner at 9 per- 
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cent per annum or less, such as amortized real estate 
loans, bank-term loans, interfamily loans, and others, 
simply because they were payable in installments. The 
general purpose of the act was to provide a means for 
charging interest in excess of 9 percent per annum, to 
regulate licensees engaging in the lending business under 
the act, and to provide penalties for violations of the act. 
A nonlicensee, by the holding of this court, who made 
an installment loan in excess of 9 percent per annum, 
is subjected to the penalties of the act, but not to the 
regulations imposed on a licensed business.” 

In Pierce, Wright & Co. v. Davey, 43 Neb. 45, 61 N. 
W. 92, this court held that when the interest collected 
in advance added to that to be collected during the term 
did not exceed the lawful rate over the entire term, the 
note was not usurious. The opinion further stated: “If 
the right exists to stipulate that interest shall be paid in 
advance, it certainly may be paid in advance or re- 
tained from the amount of the loan; and if it does not 
exceed the legal rate, such payment or taking of the 
interest in advance will not taint the transaction with 
usury.” Cases are cited. 

Neither is the note in the case before us usurious be- 
cause it provides interest after maturity. See Western 
Securities Co. v. Naughton, 124 Neb. 702, 248 N. W. 56, 
which cited the following cases on that question: Have- 
meyer v. Paul, 45 Neb. 373, 63 N. W. 932, and Omaha 
Loan & Trust Co. v. Hanson, 46 Neb. 870, 65 N. W. 1058. 

It follows that the nonlicensed lender did not violate 
the statutes, sections 45-114 to 45-155, R. R. S. 1943, or 
section 45-138, R. R. S. 1943. The judgment of the 
trial court is reversed and the cause remanded with 
directions to enter a judgment foreclosing the note and 
chattel mortgage in accordance with this opinion. 

REVERSED AND REMANDED. 
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BOARD OF EDUCATION OF SCHOOL District No. 30 or GAGE 
County, NEBRASKA, ET AL., APPELLANTS, v. M. G. WINNE, 
CouNTy SUPERINTENDENT OF SCHOOLS OF GAGE COUNTY, 
NEBRASKA, ET AL., APPELLEES. 
129 N. W. 2d 255 


Filed June 26, 1964. No. 35671. 


1. Schools and School Districts. In a case where a county super- 
intendent exercises the power to attach territory to a school 
district the district is without power to maintain action to ques- 
tion the action of the county superintendent. 


A school district in the State of Nebraska has no 
territorial integrity but is subject to the reserve power of the 
state exercised through the administrative authority of the state 
to make changes according to educational needs and principles. 

3. The state may change or repeal all powers of a school 


district, take its property without compensation, expand or 
restrict its territorial area, unite the whole or a part thereof 
with another subdivision or agency of the state, or destroy the 
district with or without the consent of the citizens. 

4. Injunction: Schools and School Districts. Injunctive relief will 
not, in the absence of an abuse of discretion, issue to control 
the acts of school boards and county superintendents within 
the limits of the powers conferred on them. 

Unlawful acts or acts beyond the scope of 
the powers of such officers may be enjoined where there is no 
other adequate remedy available on the complaint of one whose 
property rights will be irreparably injured thereby. 

6. Schools and School Districts: Appeal and Error. Interested par- 
ties have the right of appeal from the action of the county 
superintendents in dissolving school districts and attaching 
the area to another or other districts. 

7. Schools and School Districts. A valid order of a county super- 
intendent, made in accordance with statutory terms, is final 
as to all matters properly determined by it, unless a review 
thereof is sought, and as to such matters it is not subject to 
collateral attack. 


Appeal from the district court for Gage County: 
Ernest A. Hupsxa, Judge. Affirmed. 


Vasey & Rist, for appellants. 


Merrell L. Andersen and Betty Peterson Sharp, for 
appellees. 
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Heard before WuIreE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 


This is an action in equity wherein the Board of Edu- 
cation of School District No. 30 of Gage County, Nebras- 
ka, and Orville Weber and Walter Unvert, plaintiffs and 
appellants, seek injunctive relief against M. G. Winne, 
Superintendent of Schools of Gage County, Nebraska; 
Carl C. Gawart, Superintendent of Schools of Otoe 
County, Nebraska; Lloyd D. Halsted, Superintendent of 
Schools of Johnson County, Nebraska; the county treas- 
urers, assessors, and clerks respectively of Gage and 
Otoe Counties; and Melvin Nieveen and Marjorie Nie- 
veen, husband and wife, residents upon the northeast 
quarter of Section 30, Township 7 North, Range 9 East 
of the 6th P.M., in Otoe County, who are legal voters of 
School District No. 46 in Otoe County, Nebraska, the 
purpose of which is to enjoin the action of defendant 
Gawart as county superintendent of Otoe County in 
effecting a dissolution of School District No. 46 in Otoe 
County, and the action of the three named county su- 
perintendents in effecting a transfer of the old district 
and the addition of it to districts in Gage and Johnson 
Counties. 

Issues were joined and the case was tried to the court 
at the conclusion of which the court found generally 
in favor of the defendants and against the plaintiffs, 
and by its judgment dismissed the petition of the 
plaintiffs. 

The plaintiffs filed a motion for new trial and asserted 
as grounds therefor that the judgment was contrary to 
the evidence and not sustained by sufficient evidence, 
and that it was contrary to law. From the judgment 
and the order overruling the motion for new trial the 
plaintiffs have appealed. 

By the assignments of error in the brief on appeal 
the plaintiffs assert that the trial court erred in not 
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finding for the plaintiffs and against the defendants and 
in not rendering judgment for the plaintiffs; that the 
court erred in dismissing plaintiffs’ petition; and that 
the court erred in failing to sustain plaintiffs’ motion 
for new trial. 

In this case there is no material dispute as to any 
question of fact. The named defendants have not either 
by pleading or evidence disputed the material allegations 
of fact contained in the petition filed by plaintiffs. 

The facts summarized out of which the determination 
of whether or not the court erred in its decision that 
the plaintiffs were not entitled to the injunctive relief 
which they sought are as follows: On or about May 1, 
1962, the defendant Gawart was county superintendent 
of Otoe County, Nebraska, in which was located School 
District No. 46. In this district was the area of real 
estate which has already been described herein and in 
it there were pupils of school age. All such pupils were 
sent to other districts and tuition paid for their in- 
struction for more than 5 years. He proceeded pursuant 
to the terms of section 79-486, R. S. Supp., 1961, and sec- 
tion 79-420, R. S. Supp., 1961, to dissolve the district and 
attach the area in part to other districts in adjacent 
counties. He gave due and proper notice within the 
district of his intention to dissolve the district, and on 
June 4, 1962, held a meeting the purpose of which was 
to consider dissolution. No notice was given to par- 
ties in adjacent counties or districts‘and in particular 
he gave no notice to the county superintendent or any- 
one in Gage County. The meeting was held but the su- 
perintendent of Gage County did not attend. — 

After the meeting was held a dissolution order was 
prepared which by its terms became effective July 5. 
1962. This order was signed by each of the county 
superintendents. By this order a portion of School 
District No. 46 in Otoe County -was attached to School 
District No. 30 of Gage County, Nebraska, a part to 
another district in Otoe County, and a part to a district 
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in Johnson County, and in the order provision was made 
for an equal and proportionate basis for distribution of 
the assets and liabilities of the dissolved district among 
the districts to which the area was attached. 

This was, according to the record, the final act of 
Gawart on dissolution of School District No. 46 in Otoe 
County, and also the attachment of portions thereof to 
other districts. There has been no appeal or anything 
in the nature of an application for appellate review of 
these proceedings by anyone in any capacity. The ap- 
peal here is for review of a judgment of the district 
court wherein a collateral attack upon the action of the 
defendant county superintendents was denied. 

Before considering the merits of the pleaded cause of 
action, if they shall require consideration, it becomes 
necessary to ascertain the question of whether or not 
the plaintiff Board of Education of School District No. 
30 of Gage County, Nebraska, could legally maintain 
the action. This question was not presented by plead- 
ing. It was however presented by motion at the com- 
mencement of the trial and is presented by the brief 
of the appellees. 

It is the position of this court however that this being 
an action regarding attachment of territory to a school 
district, the district is without power to maintain action 
to question the action of the county superintendent in 
the matter. In Halstead v. Rozmiarek, 167 Neb. 652, 94 
N. W. 2d 37, it was said: “In reference to the assertion of 
appellees that the proposed change of boundaries would 
affect the Baker district because it would deprive it of 
a part of its territory and this would result in a de- 
crease of the amount and value of the taxable prop- 
erty in the district and would cause an increase of the 
tax burden upon the remaining property therein, it may 
be appropriately said that notwithstanding the statute 
provides that a school district is a body corporate, pos- 
sesses the usual powers of a corporation for public pur- 
poses, and may sue and be sued, it is the firmly estab- 
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lished law of this state that a school district may not 
maintain an action involving a change in the bound- 
aries of a school district. A school district in this state 
has no territorial integrity. It is subject to the reserve 
power of the state exercised through administrative au- 
thority to change its territory according to current edu- 
cational needs and good educational principles. The 
state may change or repeal all powers of a school dis- 
trict, take without compensation its property, expand 
or restrict its territorial area, unite the whole or a part 
of it with another subdivision or agency of the state, 
or destroy the district with or without the consent of 
the citizens.” See, also, Bierman v. Campbell, 175 Neb. 
877, 124 N. W. 2d 918. 

On the question of jurisdiction this court said in Mc- 
Donald v. Rentfrow, 171 Neb. 479, 106 N. W. 2d 682: 
“The absence of jurisdiction of the district court may 
be taken advantage of at any stage of the proceedings.” 

In this light it appears that the plaintiff Board of 
Education of School District No. 30 of Gage County was 
without power to attack directly what was done with 
regard to the matter of change of school district terri- 
torial limits. 

On the question of whether or not this plaintiff or the 
other plaintiffs were entitled to maintain this injunctive 
and collateral action this court said in Bierman v. Camp- 
bell, supra: “Injunctive relief will not, in the absence 
of an abuse of discretion, issue to control the acts of 
school boards and county superintendents within the 
limits of the powers conferred on them. 

“Unlawful acts or acts beyond the scope of the powers 
of such officers may be enjoined where there is no other 
adequate remedy available on the complaint of one 
whose property rights will be irreparably injured 
thereby.” 

As is axiomatic, if the school district could not be a 
party to such an action it could have no right to appel- 
late review of the adjudication in the action. 


436 NEBRASKA REPORTS [VoL. 177 


Board of Education v. Winne 


As-‘to the two other plaintiffs, if it be assumed that 
they could be and were proper parties to contest the 
action of the county superintendents, or any of them, 
under the foregoing authority a collateral attack by 
injunction was not available except in the absence of any 
other remedy. 

There was however no absence of other remedy. That 
remedy was that which was afforded to them as inter- 
ested parties. §§ 25-301 and 25-311, R. R. S. 1943. As 
interested parties they had the remedy, if they: were 
entitled to relief, of appeal from the action of the 
county superintendents in dissolving the school district 
in Otoe County and attaching the area to other districts 
in the three counties. They made no effort to take ad- 
vantage of the remedy thus afforded. 

The right of appeal of these two plaintiffs as parties 
with the right of appeal is sustained by what was’ said 
in McDonald v. Rentfrow, supra, and Bierman v. Camp- 
bell, supra. 

Section 79-402, R. S. Supp., 1961, and succeeding sec- 
tions of statute, not necessary to be mentioned here, 
provide the basis for what was done by the county su- 
perintendents with reference to the dissolution of School 
District No. 46 and the attachment of its area to other 
districts. In the definition of the right to complain of 
the exercise of such rights, in Lindgren v. School Dist. 
of Bridgeport, 170 Neb. 279, 102 N. W. 2d 599, it was said: 
“A valid order of a county superintendent, made pur- 
suant to section 79-402, R. R. S. 1943, is final as to all 
matters properly determined by it, unless a review 
thereof is sought, and as to such matters it is not subject 
to collateral attack.” 

In the case here there was a Helennnation properly 
made in regular proceedings. No review was sought 
by the individual plaintiffs and in consequence of this 
they are without right to maintain this action for in- 
junction. The other plaintiff was- without right to: be- 
come a party plaintiff. 
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Further it may well be said that it could not collat- 
erally attack the action taken since such a right could 
flow only if the action taken was wholly void and not 
merely erroneous. See Lindgren v. School Dist. of 
Bridgeport, supra. 

The judgment of the district court is therefore 
affirmed. ; 

AFFIRMED. 


LESTER STIBOR ET AL., APPELLANTS, V. WILLIAM FARRELL 
ET AL., APPELLEES. 
129 N. W. 2d 449 


Filed June 26, 1964. No. 35681. 


1. Appeal and Error. Actions in equity on appeal to this court 
“ are triable de novo, subject, however, to the rule that when 
‘evidence on material questions of fact is in irreconcilable con- 
flict, this court will, in determining the weight of the evidence, 
consider the fact that the trial court observed the witnesses and 
their manner of testifying, and must have accepted one version 

of the facts rather than the opposite. 

2. Vendor and Purchaser: Fixtures. Articles which may or may 
not become attached to the freehold, according to circumstances, 
will retain their character of personalty by virtue of a contract 
between vendor and vendee to that effect, when the rights of 
innocent purchasers relying upon their apparent character 
are not involved. 

3. Mortgages: Vendor and Purchaser. The recording act is in- 
tended to protect the security holder, not to give a mortgagor 
an opportunity to take advantage of those to whom he sells. 

4, Vendor and Purchaser: Fixtures. Buildings, such as corn cribs, 
situated upon a farm, are of a general class which a prospective 
buyer inspecting the farm would have a right to assume are a 
part of the freehold. They are not such as to put him upon 
inquiry in reference thereto, even though he may know that 
the farm is occupied by a tenant. 


As between the vendor and purchaser of real 
estate, the rule for determining what is a fixture is strongly 
construed against the vendor, and whatever is essential for the 
purposes for which the realty is used, and which has actually 
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or constructively been annexed, is a fixture, and passes to the 
grantee unless it is excepted from the operation of the deed. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed. 


John P. Jensen and Paine & Paine, for appellants. 
Dunmire & Blessing, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ 


SPENCER, J. 

This is an action for an accounting as to the value 
and rental of a grain storage bin and for a declaration 
of trust. Plaintiffs and appellants are Lester Stibor and 
Helen Stibor, husband and wife, hereinafter referred 
to collectively as appellants, and individually by name. 
Defendants and appellees are William Farrell and Don- 
ald D. Farrell, and William Farrell and Son, a copart- 
nership. They will hereinafter be referred to collective- 
ly as appellees and individually by name. 

The dispute involves the ownership of a steel grain 
bin, which will hereinafter be referred to as the bin, 
constructed on farm real estate purchased from the 
appellants by the appellees. The bin rests on a con- 
crete foundation to which it is attached by means of 
wires passed through U-bolts embedded in the concrete 
every 6 or 8 feet around the outer circumference of the 
bin, and is some 27 feet in diameter. Its height at the 
eaves is 16 feet and at the peak is 21 feet. Its sides con- 
sist of steel panels 10 feet long and 214 feet wide, which 
are bolted together every inch on the vertical joints and 
every 6 inches on the horizontal joints. The roof is con- 
structed of metal panels bolted together, and also bolted 
to the sides of the bin at the eaves. 

The bin was erected in October or November of 1960 
at a cost of $2,755. The farm purchase agreement was 
signed by the appellees January 31, 1961. The deed 
was executed and delivered March 20, 1961. The bin 
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was mortgaged to the Commodity Credit Corporation in 
the amount of $1,884.06, pursuant to an application for 
a mortgage on a farm storage facility dated November 
14, 1960. This chattel mortgage was dated and filed 
for record December 16, 1960. 

Lester Stibor testified this loan was paid subsequent 
to the delivery of the deed. It is not possible to suffi- 
ciently reconcile the releases in evidence with the trans- 
action so as to ascertain the date of the payment and 
release, but it was long after the delivery of the deed. 

The evidence of the parties is in direct conflict on the 
material questions of fact. The evidence, however, of 
John L. Johnson, the agent who handled the sale for 
the appellants and who will hereinafter be referred to 
as agent, in most particulars corroborates the evidence 
of the appellees. The trial court, at the conclusion of 
all of the evidence, took the case under advisement and 
subsequently dismissed the appellants’ petition. Appel- 
lants perfected an appeal to this court, urging that the 
trial court erred in dismissing appellants’ petition and 
in overruling appellants’ motion for a new trial. 

We review this record in the light of the well-estab- 
lished rule that actions in equity on appeal to this court 
are triable de novo, subject, however, to the rule that 
when evidence on material questions of fact is in irrecon- 
cilable conflict, this court will, in determining the weight 
of the evidence, consider the fact that the trial court 
observed the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. See Dartmouth College v. Rose, 172 
Neb. 764, 112 N. W. 2d 256. 

We will detail only sufficient of the facts to establish 
the cirect conflict. In January 1961, appellees made 
an offer for the farm of $52,000. The agent testified 
that when this offer was submitted to the appellants, 
Lester Stibor said “he couldn’t take the offer because 
he had just recently installed a new grain storage bin 
on the place and he would have to have the full amount 
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* # *” Lester. Stibor admits this offer was communi- 


cated by the agent, but denies that the grain bin was 
mentioned in the conversation. Helen Stibor denied 
being present when the offer was communicated to her 
husband. The appellees testified that the agent. told 
them of the rejection of the offer and gave the .con- 
struction of the bin as the reason for the owners’ qneiete 
ence on the full list price. 

Appellees testified that 4 or 5 days before the pur- 
chase agreement was signed they met with Lester Sti- 
bor and the agent in the agent’s office at Shelton, Ne- 
braska, and that the purpose of the meeting was to de- 
termine what was and what was not included in the 
sale of the farm. It is the testimony of the appellees 
and the agent that Lester Stibor, in response to a direct 
‘question, said the bin went with the place, but that the 
irrigation equipment, which he could use on his new 
place, did not. Lester Stibor admits that he told ap- 
pellees that the irrigation equipment did not go with the 
farm, but denies that there was any discussion about 
the bin. 

On January 31, 1961, appellees agreed to purchase 
the farm for the list price of $56,000, and signed the 
purchase agreement. This agreement provided that 
the property was to be conveyed free of encumbrance 
except for a Prudential Insurance Company mortgage 
which was to be assumed by the purchasers. The agree- 
ment had the following provision: “Purchaser to be 
given privilege to start cleaning premises immediatly 
(sic) after purchase agreement is signed. All stored 
Government grain to be removed by Sept. 15, 1961.” 
There was no reference in the contract of any nature to 
the bin, although the government grain was stored in 
it. Nor was it mentioned in the deed when it was 
executed. 

Mr. and Mrs. Donald Farrell moved onto the farm 
on the 6th or 7th of March 1961. The balance of the 
purchase price was paid and the deed was delivered 
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‘March 20, 1961. Subsequent ‘to the signing of the pur- 
chase ‘agreement, and before: the delivery of -the- deed, 
‘the appellees learned: that the bin was mortgaged to.the 
Commodity Credit Corporation. ‘William ‘Farrell: testi- 
fied that he talked to the agent about‘ the mortgage. 
The agent testified he told ‘William Farrell the: prop- 
erty was being transferred’ by warranty deed, aid “that 
‘the title wouldn’t be clear unless: this mortgage was paid 
by Mr. Stibor, and that I didn’t think we meade to: Be 
concerned about it at all.” 7 

Lester Stibor testified that on March 16 or 11, 1961, 
he hada conversation with the appellees in the agent’s 
office and that he there told them the grain bin was per- 
sonal property and couldn’t be sold because ‘it ‘was 
mortgaged, and that the appellees claimed it belonged 
with the real estate. He made no response to this claim, 
and there was no further discussion about it.  Lestér 
Stibor on cross-examination admitted that he signed 
the deed. and accepted the money ‘for the property after 
this conversation, knowing that appellees claimed the 
bin‘under the purchase agreement. 

Appellants have cited cases from many jurisdictions 
over the country supporting the rule that an agreement 
that a fixture shall retain its status as personal prop- 
erty even though attached to real estate is to be im- 
plied from a chattel mortgage given by the owner of 
land ‘to the seller of the chattel. This is the rule of 
those cases where the conflict is between the owner ‘of 
the chattel-mortgage and the: owner of the land who 
executed the mortgage, or someone in privity with him. 
‘Appellants, however, have confused the situation of the 
parties and have tried to subvert an equitable principle 
to shift a burden of proof from themselves ‘to se 
appellees. 

‘We are not here. caternet with the rights of the Coni- 
modity Credit Corporation if the mortgage had not’ been 
paid. We are concerned with the rights“of a purchaser 
of-the property from the owner-of the property who was 
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the mortgagor. The rule contended for by appellants 
is not the rule when the parties involved are the mort- 
gagor himself and a subsequent purchaser to whom the 
mortgagor as vendor has conveyed the real estate, which 
is the instant case. 

Even if the rule were as contended for by appellants, 
we held in Arlington Mill & Elevator Co. v. Yates, 57 
Neb. 286, 77 N. W. 677, as follows: “Articles, such as 
machinery, of an ambiguous character, and which may 
or may not become attached to the freehold according 
to circumstances, will retain their character of per- 
sonalty by virtue of a contract between vendor and 
vendee to that effect, when the rights of innocent pur- 
chasers relying on their apparent character are not in- 
volved.” (Italics supplied.) Here we have a situation 
where appellees were justified in relying on the appar- 
ent character when the purchase agreement was signed. 
No purpose will be served by a discussion of the cases 
cited by appellants covering their contention, because 
they are not in point herein. 

Appellants also urge that a chattel mortgage when 
duly filed is constructive notice to the world of the mort- 
gage. With this we agree. But we do not agree that a 
mortgagor who becomes a vendor can take advantage 
of the fact that his purchaser did not check the record. 
The recording act is intended to protect the security 
holder, not to give a mortgagor an opportunity to take 
advantage of those to whom he sells. 

As we view the record, the evidence establishes that 
the parties agreed that the bin was a fixture and went 
with the farm. There is no evidence that it was to be 
treated as a chattel. Appellants seek to imply this be- 
cause of the mortgage on record to the Commodity Credit 
Corporation. However, for the sake of further discus- 
sion, we will assume that the bin was not discussed or 
separately considered prior to the signing of the pur- 
chase agreement. 

Appellees were justified in believing the bin was a 
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fixture at the time they signed the purchase agreement, 
January 31, 1961. It was a fixture because of the char- 
acter of its installation on the premises as well as by the 
nature of its use upon the property. Appellees saw it 
when they inspected the property. Its character was 
such they had a right to assume it was a part of the 
freehold. It was the reason given to them as to why 
their original offer was not accepted. The testimony 
of the only disinterested witness is conclusive that the 
bin was always a part of the deal. Lester Stibor’s own 
evidence is that no dispute arose until subsequent to the 
purchase agreement. His only contrary evidence is 
that the bin was not discussed before the purchase agree- 
ment was signed. This and the fact it was not excepted 
in the purchase agreement would be sufficient to de- 
feat his claim. It is also interesting to note that he ad- 
mits he signed the deed knowing that appellees were 
claiming the bin went with the freehold. 

What we said in Roden v. Williams, 100 Neb. 46, 
158 N. W. 360, L. R. A. 1917A 415, is applicable here. 
We held as follows in that case: “Buildings, such as corn 
cribs, cattle sheds, hog sheds, and other customary out- 
houses, situated upon a farm, are of the general class 
which a prospective buyer inspecting the farm would 
have a right to assume are part of the freehold. They 
are not such as to put him upon inquiry in reference 
thereto, even though he may then know that the farm 
is occupied by a tenant. 

“And where the owner of such a farm sells the same 
and enters into a written contract of sale thereof, with- 
out reserving such buildings, and such contract is finally 
consummated by the payment to him by the purchaser 
of the full agreed consideration for such farm, the seller 
will be liable to the purchaser for the value of such im- 
provements, if owned by the tenant and removed by 
him without the consent of such purchaser.” See, also, 
Joiner v. Pound, 149 Neb. 321, 31 N. W. 2d 100. 

The rule applicable in this case is well stated in 22 
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Am, Jur., Fixtures, § 36, p..744, as-follows: -“As be- 
tween the vendor and purchaser of. real. estate, the 
modern doctrine is that the rule for determining what 
is a fixture is.strongly construed against the vendor, and 
that whatever is essential for the purposes for which the 
realty is used,.and which has actually or. constructively 
been annexed, is-a fixture, and passes to the grantee 
unless it is excepted from the operation of the deed. 
It is entirely possible that the same article may be real 
estate as between grantor and grantee, and personal 
property as between the grantor and third persons.” 

A recognized. text writer; in 1 Thompson on Real 
Property (Perm. Ed.), Fixtures, § 225, p. 380, states the 
rule as :follows:- “As a general thing, a tenant may re- 
move what he has added; when he can do so without 
injury to the estate, unless. it has become by its manner 
of addition an integral part of the original premises. But 
not so a vendor; as against him, all fixtures pass to his 
vendee, even though erected for the purposes of trade 
and manufacture, or for ornament, or domestic use, 
unless specially reserved i in the conveyance.” 

Appellants argue: “It is significant that neither the 
deed in this case nor the purchase agreement specifically 
provided for the ownership of grain bin.” We agree. 
It is significant. As the authorities cited above indicate, 
because the bin was not excepted, it passes with the 
freehold. We hold that if the intention had been that 
the bin was to be considered as personalty, and was not 
to pass with the land, it should have been excepted 
in the contract. 

Appellants also argue that because they paid thé mort- 
gage they should be subrogated to the rights of the 
Commodity ‘Credit Corporation. This argument is falla- 
cious on its face and’ requires no extended discussion. 
The purchase agreement required appellants to convey 
the property free of encumbrance except for the Pru- 
dential Insurance Company mortgage. To do so it would 
be necessary for appellants to pay off the mortgage on 
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the bin. . This they have done. -They now attempt to 
apply the doctrine announced‘in' Lee v. Newell, 96-Neb. 
209, 147.N. W. 684, where we held: “A court of equity 
will apply the doctrine of subrogation where to refrain 
from so doing would permit a person who has received 
the benefit of money paid.under a mistake of fact, which 
discharged a lien upon real estate, to retain such benefit 
under such circumstances that equity and good’ con- 
science dictate its repayment or the preservation of the’ 
lien.”: It should be fairly evident that this rule. has no 
application to the facts in this case. 

For the reasons given, the judgment of ithe trial court 
dismissing the appellants: petition is affirmed. 

AFFIRMED, 


June T. JOHNSON, APPELLEE, v. U. CoNE JOHNSON, 
APPELLANT. 
129 N. W. 2d 262 


Filed June 26, 1964. No. 35691. 


1. Divorce. In determining the provision to be made for-the sup- 

-port, of minor children in a divorce proceeding, their status and 

situation, and all other attendant circumstances should be con-- 

sidered, and an amount determined in accordance with the best 
judgment and sound discretion of the court.: 

Where there has been a change of circumstances, the 

same rule applies in determining whether child support. pay- 

ments should be increased or reduced. . ‘ 

-If the circumstances of the parties change, or.it is 

for ihe best interests of the children, the court may from time 
to time on its own motion or on the petition of either parent 
revise or alter the divorce decree so far:as custody, care, and 

_ maintenance of the children are concerned. : 

-The proceedings in a divorce case, with reference to 
an adjudication of child support, is a continuation of the divorce 
suit and one of its incidents. 

5. Divorce: Appeal and Error. The ‘discretion of the trial court 

. ‘with respect’ to ‘awarding or changing the support of minor 
children is subject to’review, but the determination of the.court. 
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will not ordinarily be disturbed unless there is a clear abuse of 
diseretion or it is clearly against the weight of the evidence. 


Appeal from the district court for Douglas County: 
Rosert L, SMITH, Judge. Affirmed. 


Haney, Walsh & Wall, for appellant. 


Crossman, Barton & Norris and Henry F. Pedersen, 
Jr., for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


MESSMoORE, J. 

The plaintiff, June T. Johnson, was granted a divorce 
from U. Cone Johnson and the custody of Gail Johnson 
and Frederick Johnson, two minor children of the parties. 
The defendant, U. Cone Johnson, did not appear, but his 
counsel conferred with the court prior to the hearing. 
The defendant was ordered to pay $100 a month child 
support for each child. The plaintiff was to receive 
$1,980 in cash, the defendant $3,380. Three life insurance 
policies on the life of the defendant, having an aggre- 
gate value of $17,000, were made the subject of a trust 
agreement between the defendant and the Omaha Na- 
tional Bank, dated March 31, 1961, to provide for the 
college education of the children of the parties, the 
cash surrender value of the policies to be divided be- 
-tween the children in the event they chose a college 
education and matriculated in a college. Certain other 
conditions were provided for in the trust which need not 
be set forth. 

On October 2, 1963, the plaintiff moved the court to 
modify the decree of divorce which was rendered on 
February 17, 1961, wherein, among other things, the 
plaintiff was given the custody of the minor children of 
the parties, to wit, Gail Johnson and Frederick Johnson, 
whose ages were 15 and 12 years, and the defendant was 
ordered to pay $100 a month for child support of each 
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child; and that since the decree was entered, the cir- 
cumstances of the parties had changed and the needs 
of the children had increased to such an extent that 
the plaintiff was unable to provide for the basic needs 
of the children without having the court require the de- 
fendant to pay an additional sum per month for each 
child. This motion then set out the needs of the chil- 
dren since the decree of divorce was granted. 

The defendant filed an answer in opposition to the 
plaintiff's motion wherein he denied that there had 
been any material change in the basic needs of the chil- 
dren since the entry of the divorce decree or any change 
in defendant’s financial position since that time; and 
denied that the plaintiff was unable to provide for the 
basic needs of the children under the allowance pre- 
viously made by the court. The defendant alleged that 
there were adequate public schools in the city of Omaha 
which might be attended by the children of the parties; 
that it was not necessary for the children to attend a 
private school to obtain an adequate basic education; 
that under the decree of divorce provision was made for 
a college education for the children; and that in addi- 
tion to the sum of $200 a month which the defendant 
was directed to pay for the support of the children, de- 
fendant was required to pay the additional sum of 
$39.44 to maintain in force the insurance policies which 
constitute the subject of the trust agreement. The 
defendant prayed that the plaintiff’s motion be overruled. 

The court entered an order that commencing Novem- 
ber 1, 1963, and continuing until further order of the 
court, subject to any credits which might accrue under 
prior decree of February 17, 1961, the monthly payments 
for child support of Gail Johnson were increased to 
$135 a month, and of Frederick Johnson to $125 a month. 

The defendant filed a motion for new trial which was 
overruled, and defendant appealed. 

The plaintiff testified that the children attended school 
at Brownell Hall, which is a private school; that at the 
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time the divorce was. granted the cost of education’ of: 
these ‘children. amounted .to $45 a month apiece; that 
the children were enrolled at Brownell Hall at the.time: 
the divorce was granted and defendant knew this: fact; 
that the expenses of education of these children as: of- 
October 18; 1963, was $72 apiece a month; and that:this 
amounts to an increase of $23 for each child. The plain- 
tiff further testified that at the time the divorce decree 
was entered Frederick was 9. years old and at the time 
of hearing he was 12 years old, and his expensés had 
increased because he engaged in more school activities;' 
that his clothes were more expensive, and he ate more; 
that at the time the decree was entered his clothing con-. 
sisted of what he was wearing at that time; and that 
it would take about $7 a month more to take care of his: 
clothing needs at the time of hearing than at the time 
of the divorce decree. The plaintiff further testified: 
that Gail was 12 years old at the time the divorce de- 
cree was entered and was 15 years old at the time’ of 
hearing; that her clothing needs had increased approxi- 
mately $7 a month; that the children needed coats; that: 
Frederick had outgrown his winter clothes, slacks, and 
shirts, and needed shoes and pajamas; that 3 years ago 
Frederick’s shoes cost $6.95 and their cost had increased 
to $9.95, and Gail’s shoes at the time the decree of di- 
vorce was entered cost $6.95 and had increased in cost’ 
to $10.95 or $12.95; and that the style and fashion of 
the children’s clothing were basically the same at the. 
time of hearing and at the time the decree of divorce 
was granted. The plaintiff further testified that during’ 
the last 3 years the children had been going to doctors. 
and to dentists; that Gail had to have braces on her 
teeth; that she was not feeling well and was taken to:a 
doctor and given special tests; that the doctor thought: 
that Gail might have rheumatic fever; that the doctoi’s 
fees amounted to $95; that the services of an orthodon- 
tist to straighten Gail’s teeth cost $21 a month; that 
there was still owing on this account $600; and that 
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this treatment: would continue about 6 more months 
at $21 a month, plus $600. This witness further testified 
that Frederick required regular dental care because he 
gets a lot.of cavities in his teeth and is checked by a 
dentist each 6 months; and that the medical and dental 
care of the children required about $35 a month -more 
since the time the divorce decree was entered. The 
plaintiff further testified that she had to borrow money 
since the date of the divorce to pay bills. She first bor- 
rowed $300 to pay bills outstanding at the time she ob- 
tained the decree of divorce. Later she borrowed abcut 
$500 for clothes and doctor bills, and she was still pay- 
ing on that loan. The plaintiff further testified that in 
addition to the expenses heretofore mentioned, other 
anticipated expenses involved school activities;. that 
the children belong to different things, such as the 
choir; that they participated in a Christmas program 
which required special clothes; that Gail belongs to .a 
club; that they are required to belong to the choir, but 
not to a club; and that the reason the children are not 
taken from Brownell Hall is because they feel secure 
there and are happy and satisfied. The plaintiff fur- 
ther testiifed that the defendant, at the time of the di- 
vorce, was state agent of the Aetna Insurance Com- 
pany at St. Louis; that when they moved to Nebraska 
he was state agent for the same company; and that the 
defendant now lives in Denver and is Mountain States 
manager for the same insurance company. The plain- 
tiff further testified that she uses her funds to support 
the children; that she is now required to pay about 
$45 to $50 more a month for each child’s support; and 
that she has received. financial assistance from her 
mother and-father to -help support the children. 

On cross-examination the plaintiff testified that she 
did not know whether or not the defendant approved of 
placing the children in Brownell Hall; that he never ex- 
pressed himself on that subject; that financial matters 
were a problem. during. their marriage; that Harrison 
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School is 3 or 4 blocks from where she lives and Lewis 
and Clark Junior High School is about 10 or 12 blocks 
from where she lives; that at the time of the divorce 
she did receive some cash which is now spent; that in 
addition to the lump sum she received she borrowed 
$900; and that her salary at Omaha University was 
$320 a month. On redirect examination the plaintiff 
testified that the lump sum she received at the time of 
the divorce was about $1,900; that her take-home pay 
was $238 a month; and that a part of the lump sum 
settlement was used to pay back bills and a full year’s 
tuition at Brownell Hall. On recross-examination the 
plaintiff testified that the children entered Brownell Hall 
in September 1960, and she and the defendant were 
separated at that time. 

The defendant assigns as error that the trial court 
erred in sustaining the plaintiff’s motion to modify the 
decree of divorce; by increasing the monthly benefits 
of the minor children of the parties; and in not granting 
the defendant a new trial. 

The following are applicable to the instant case. 

In Phillips v. Phillips, 162 Neb. 649, 77 N. W. 2d 152, 
this court said: “It is a general rule that in determin- 
ing the amount of child support to be awarded, the 
status, character, and situation of the parties and all 
the attendant circumstances must be considered, and 
the amount determined in accordance with the best 
judgment and sound discretion of the court. Christoffer- 
sen v. Christoffersen, 151 Neb. 763, 39 N. W. 2d 535. 
Where there has been a change of circumstances the 
same rule applies in determining whether child sup- 
port payments should be increased or reduced. Hoff- 
meyer v. Hoffmeyer, 157 Neb. 842, 62 N. W. 2d 138.” 

In Jones v. Jones, 173 Neb. 880, 115 N. W. 2d 462, this 
court said: “If the circumstances of the parties change. 
or it is for the best interests of the children, the court 
may from time to time on its own motion or on the peti- 
tion of either parent revise or alter the divorce decree 
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so far as custody, care, and maintenance of the children 
are concerned. See, § 42-312, R. R. S. 1943; Harris v. 
Harris, 151 Neb. 191, 36 N. W. 2d 849.” The court fur- 
ther said that a proceeding in a divorce case, with ref- 
erence to an adjudication of child support, is a con- 
tinuation of the divorce suit and one of its incidents. 

The case is here for trial de novo on the issue of fact 
complained of on the record made in the district court. 

“The discretion of the lower court with respect to 
awarding or changing the custody and support of minor 
children is subject to review, but the determination of 
the court will not ordinarily be disturbed unless there 
is a clear abuse of discretion or it is clearly against the 
weight of the evidence.” 27B C. J.S., Divorce, § 324(13), 
p. 757. Note 91 of the cited text discloses that the vast 
majority of states endorse the above principle. See, 
also, Phillips v. Phillips, supra; Ross v. Ross, 174 Neb. 
795, 119 N. W. 2d 495. 

With the foregoing in mind, we come to the conten- 
tion of the defendant that the plaintiff did not sus- 
tain the burden of proof sufficiently to modify the final 
decree of divorce to establish that there had been a 
substantial change of circumstances necessary to warrant 
a modification of the divorce decree. 

In this connection, the defendant relies on the case of 
Morris v. Morris, 137 Neb. 660, 290 N. W. 720. In that 
case the question presented was whether the trial court 
was justified in reducing the alimony and child support 
allowance in a divorce decree from $60 to $30 a month. 
The plaintiff was granted a divorce from defendant and 
the custody of their 9-year-old child. The decree pro- 
vided that the defendant should pay the plaintiff the 
sum of $60 a month for the support of herself and 
child, except that, if his income fell below $160 a 
month, it was to be reduced to 40 percent of his earn- 
ings, but in no event was it to be less than $35 a month, 
unless the plaintiff remarried, when it should be re- 
duced one-half. The defendant filed an application for 
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modification, to reduce the payments to $25 a month. 
The trial court entered an order changing the amount of 
the payments to $30 a month, and the plaintiff appealed. 
The defendant was without counsel in the divorce pro- 
ceeding and offered to pay plaintiff $60 a month. This 
court said: ‘The fact that plaintiff is now employed is 
a circumstance that permits the situation of the parties 
to be reexamined and some adjustment to be made in 
the equities between them. The difficulty confronts 
us in this case, however, that the record contains no 
evidence as to the extent of plaintiff’s earnings. This 
information seemingly was not readily available to de- 
fendant, possibly because plaintiff was not present per- 
sonally at the hearing. The trial court might have re- 
quired it to have been disclosed by plaintiff’s counsel. 
Perhaps defendant did not exercise the necessary dili- 
gence to obtain it. Without it, however, we are not able 
to say whether the modification made by the trial court 
was fair or proper. 

“In the ordinary judicial proceeding we would be 
justified, perhaps, in reversing the decree and dismiss- 
ing the application, but we will not blind ourselves to 
the possible injustice which may result in the present 
situation, and will remand the cause to allow evidence 
to be received on the extent of plaintiff’s earnings, and 
leave the way open for a decree to be entered based 
upon such evidence and the equities which shall then 
appear to exist.” 

‘We believe that the cited case is not controlling in 
the instant case. 

The evidence in the instant case discloses that since 
the final decree of divorce was entered the daughter 
of the parties has become 15 years of age and the son 
was, at the time of hearing, almost'a teenager. The 
evidence shows, without contradiction, that these two 
children require more medical and dental attention than 
previously, and more clothing; that the plaintiff went to 
work’ after obtaining her divorce, and since that’ time 
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has used her wages for the benefit of these. children; 
that she has borrowed money to pay expenses incurred; 
and.that the plaintiff has requested the defendant on one 
or more occasions to assist, but such- request went 
unanswered. ; 

The. defendant was well aware that these children 
were attending Brownell Hall at least 6 months prior 
to the time of the obtaining of the divorce by the plain- 
tiff. He has never objected to their attending such 
school, and he has offered no evidence to show that he 
objects. It,would seem obvious that the defendant would 
know that when minor children grow older they re- 
quire more attention, more clothes, and additional] ad- 
vantages. The defendant, if willing, could have offered 
some proof relating to these facts instead of electing 
to ignore them. 

There is no evidence to show that the defendant lacks 
the ability to make the payments as shown by the modi- 
fication order of the trial court. There was evidence 
before the trial court of changed conditions from which 
it could properly find that the amounts allowed by its 
order were reasonable and proper under the circum- 
stances shown by he record. We are unable to find a 
reason for holding that the trial court abused its dis- 
cretion in increasing the amount of child support as 
it did. If conditions and circumstances again change, 
a further application to the court by the aggrieved party 
provides a complete remedy. The judgment of the dis- 
trict court is affirmed. 

AFFIRMED. 

CarTER, J., dissenting. 

I agree with the majority opinion that an increased 
award of child support is justified for necessaries. I 
do not agree that an additional award for luxuries 
should be imposed on the defendant in the absence of 
a showing that the defendant has assets, including in- 
come, which would justify such an award. 

The children of these parties could attend public 
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school without a charge for tuition. The sending of 
the children to an expensive private school is in the 
nature of a luxury. When the cost of a private school 
education materially increases, as here, the additional 
cost ought not to be included in a child support order in 
the absence of any evidence of defendant’s ability to 
pay. The defendant was not present at the hearing. 
The evidence of defendant’s ability to pay could easily 
have been obtained by the discovery process. No at- 
tempt was made to establish it. 

The proper disposition of the case is pointed out in 
Morris v. Morris, 137 Neb. 660, 290 N. W. 720, wherein it 
is said: “The difficulty confronts us in this case, how- 
ever, that the record contains no evidence as to the 
extent of plaintiff’s earnings. This information seem- 
ingly was not readily available to defendant, possibly 
because plaintiff was not present personally at the hear- 
ing. The trial court might have required it to have 
been disclosed by plaintiff’s counsel. Perhaps defendant 
did not exercise the necessary diligence to obtain it. 
Without it, however, we are not able to say whether the 
modification made by the trial court was fair or proper. 

“In the ordinary judicial proceeding we would be 
justified, perhaps, in reversing the decree and dismiss- 
ing the application, but we will not blind ourselves to 
the possible injustice which may result in the present 
situation, and will remand the cause to allow evidence 
to be received on the extent of plaintiff’s earnings, and 
leave the way open for a decree to be entered based 
upon such evidence and the equities which shall then 
appear to exist.” 

For the foregoing reasons I would reverse the judg- 
ment and remand the cause for the taking of evidence 
on defendant’s ability to pay the increased cost of the 
‘private school tuition. 

Brower, J., joins in this dissent. 
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KENNETH FRITCHLEY, APPELLANT, v. LOvE-COoURSON 


DRILLING Co., INC., ET AL., APPELLEES. 
129 N. W. 2d 515 


Filed June 26, 1964. No. 35696. 


1. Trial. The party against whom a motion to dismiss is made is 
entitled to have every controverted fact resolved in his favor and 
to have the benefit of every inference that can reasonably be 
drawn from the evidence. 

2. Negligence. One who is capable of understanding and discre- 
tion and who fails to exercise ordinary care and prudence to 
avoid defects and dangers which are open and obvious is negli- 
gent or contributorily negligent. 

One who knows of a dangerous condition, appreciates 

its dangerous nature, and deliberately exposes himself to the 

danger assumes the risk of injury from it. 


Appeal from the district court for Cheyenne County: 
Joun H. Kuns, Judge. Affirmed. 


Clinton & McNish, for appellant. 


Martin, Davis, Mattoon & Matzke, for appellee Love- 
Courson Drilling Co., Inc. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BOSLAUGH, J. 

This is an action for damages brought by Kenneth 
Fritchley as plaintiff against Love-Courson Drilling Co., 
Inc., and The Employers’ Liability Assurance Corpora- 
tion, Ltd. For convenience, Love-Courson Drilling Co., 
Inc., will be referred to as the defendant. The Employ- 
ers’ Liability Assurance Corporation, Ltd., was the 
workmen’s compensation insurance carrier of the plain- 
tiffs employer and was made a party defendant be- 
cause of its right of subrogation. 

The plaintiff was injured on March 11, 1960, when 
he fell from a ladder on a water tank owned by defend- 
ant. The specific negligence alleged in the petition was 
the furnishing of a defective ladder. The answer denied 
negligence generally and alleged assumption of risk 
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and contributory negligence: At the close of the evi- 
dence the trial court sustained a motion to dismiss the 
action upon the ground of assumption of risk. The 
plaintiff’s motion for new trial was overruled and he 
has appealed. 

- The. assignments of error relate to the sustaining of 
the defendant’s motion to dismiss. The question pre- 
sented is whether the evidence was sufficient to create 
a question for the jury. In determining this question 
the evidence must be considered most favorably to the 
plaintiff, every controverted fact must be resolved in 
his favor, and he is entitled to the benefit of every infer- 
ence that can reasonably be drawn from the evidence. 
Crusinberry v. Merryman, 176 Neb. 479, 126 N. W. 2d 481. 

The record shows that on’ March 11, 1960, the plain- 
tiff was employed as a truck driver by Earl S. Martin 
Water Service. The defendant was then drilling an oil 
well at a location near Lorenzo, Nebraska, and Martin 
was supplying the water which the defendant was using 
at that location. Martin asked the plaintiff to go to the 
location near Lorenzo, Nebraska, and check the water 
in the defendant’s tank. 

There was no gauge on the tank at this time and the 
only way to determine the water level in the tank was 
to climb up the side of the tank and look down into it. 
There was a ladder on the side of the tank which had 
been constructed by welding bars to the side of the tank 
and to a 4-inch or 44-inch pipe which was fastened to 
the tank. The pipe was a part of a frame or “skid” 
that was attached to the side of the tank. 

There were seven bars which formed the rungs of the 
ladder. They were approximately 13 inches long and 
were spaced approximately 18 inches to 20 inches apart. 
The bars were cut from 34-inch sucker rod and were 
solid. The left end of each bar was welded to the side 
of the tank. The right end of each bar was welded 
to the pipe. The space between each bar and the side 
of the tank varied from zero to about 3 inches. Several 
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of the bars had.been bent and the top rung had broken 
loose from the pipe. 

The plaintiff had serviced this. jane before. ae he haa 
climbed the ladder three, four or five times. The.plain- 
tiff testified that on March 11, 1960, the ladder. was.in 
the same condition that it was the first time that he:had 
climbed it, and that he considered it to be a dangerous 
ladder. 

The plaintiff arrived at the well location sometime 
after 4 o’clock p.m. He parked his car about 200 feet 
from the drilling rig. He then walked through mud 
to the tank and climbed the ladder. After the plaintiff 
had climbed to. the top of the tank he fell to the ground 
and was severely injured. 

The evidence does not show what caused the: Siding 
tiff to fall from the ladder. The plaintiff said that his 
foot was on “a very treacherous rung,” ‘the third or 
fourth, and that as he grasped the top rung it “sprung 
out” and he lost his balance and fell backward. How- 
ever, the plaintiff admitted that he did not know what 
caused him to fall. On cross-examination the plaintiff 
testified as follows: ‘“Q Now, isn’t it a fact, Mr. Fritch- 
ley, that the reason that you fell off this tank was be- 
cause your muddy foot, or feet, slipped off the rungs? 
A That, I cannot answer. As I have stated, and I still 
think, what caused me to fall was this rung sprung out. 
That is still my feeling. * * * Q Now Mr. Fritchley, how 
far did this top rung spring out? A That, I cannot an- 
swer, because if you are in a position that I was in, one- 
tenth of an inch would seem like a foot—try it. * * * Q 
Well, where you have got your one hand on the rung, 
it sprung out, and you grab it with the other hand, did 
you just let go, then? A That is what—I don’t know 
what happened. I was on a very treacherous rung 
with my foot.” 

The evidence was sufficient to sustain a finding that 
the ladder from which the plaintiff fell was defective. 
At best, the ladder was a makeshift. The defendant had 
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allowed the ladder to become bent and broken so that it 
was in a defective and dangerous condition at the time 
the plaintiff was injured. 

The evidence also shows that at the time the acci- 
dent happened the plaintiff was 41 years of age. He 
had then had over 5 years experience in furnishing water 
service to oil well drillers which included climbing tanks 
to inspect water levels. 

The plaintiff first saw the defendant’s water tank in 
1959. At that time the top rung of the ladder was 
broken loose from the pipe and the plaintiff considered 
the ladder to be dangerous. The plaintiff had climbed 
this ladder between three and five times before the 
accident happened. On the day that the accident hap- 
pened, the ladder, including the top rung, was in the 
same condition that it was in when the plaintiff first saw 
it. The condition of the ladder was visible and could 
be seen from the ground. 

The plaintiff did not inspect the ladder before climb- 
ing it and he did not have the broken rung in mind when 
he started to climb. The plaintiff was wearing over- 
shoes which were muddy and he did not remove them 
before attempting to climb the ladder. 

One who is capable of understanding and discretion 
and who fails to exercise ordinary care and prudence 
to avoid defects and dangers which are open and ob- 
vious is negligent or contributorily negligent. One 
who knows of a dangerous condition, appreciates its 
dangerous nature, and deliberately exposes himself to 
the danger assumes the risk of injury from it. Wertz 
v. Lincoln Liberty Life Ins. Co., 152 Neb. 451, 41 N. W. 
2d 740,17 A. L. R. 2d 629; Lownes v. Furman, 161 Neb. 
57, 71 N. W. 2d 661; Anderson v. Evans, 164 Neb. 599. 
83 N. W. 2d 59; Gamble v. Gamble, 171 Neb. 826. 108 
N. W. 2d 92; Landrum v. Roddy, 143 Neb. 934, 12 N. W. 
2d 82, 149 A. L. R. 1041. 

The testimony of the plaintiff in this case shows both 
assumption of risk and contributory negligence on his 
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part sufficient to bar his recovery as a matter of law. 
The plaintiff who knew and comprehended the dan- 
gerous condition of the ladder deliberately exposed him- 
self to the danger and failed to take reasonable pre- 
caution to prevent injury. 

The judgment of the district court is correct and it is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAY R. JARRETT ET AL., 
APPELLANTS. 
129 N. W. 2d 259 


Filed June 26, 1964. No. 35703. 


1. False Pretenses. In the case of a charge of obtaining money 
by false pretenses, under section 28-1207, R. R. S. 1943, proof 
that the defendants received a check, which was paid, is suffi- 
cient to sustain the allegation that the defendants obtained 
“money.” 

In the case of a charge of obtaining money by false 
pretenses, if the defendants received a check or draft which 
was paid, there is no variance in the charge and the proof. 

3. Constitutional Law: Indictments and Informations. Where the 
statute states the elements of the offense, it is sufficient, under 
Article I, section 11, of the Constitution of Nebraska, if the in- 
formation describes the offense in the language of the statute. 


Appeal from the district court for Lancaster County: 
HERBERT A. RONIN, Judge. Affirmed. 


O’Neal & Krause, for appellants. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 

Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


Wuite, C. J. 
Defendants appeal from a conviction, based upon 
prosecution under section 28-1207, R. R. S. 1943, charg- 
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ing. them with obtaining,money by false pretenses: .The 
information. filed on behalf;of the State against. the, de- 
fendants alleged. in. count I, thereof, that the. defendants, 
“*.*.* did unlawfully. by.false pretenses, obtain: from 
Mildred E. Birky money in excess of $35.00.. withi; the 
intent. to cheat. and defraud.the said Mildred E.-Birky 
* * *” Count II of the same information alleged that 
the defendants, “* * * did unlawfully by false pretenses 
obtain from Graham A. Barringer money in excess of 
$35.00 with the intent to cheat and defraud the said 
Graham A. Barringer * * *.” The statute under which 
the defendants are charged provides in pertinent. part as 
follows: “Whoever (1) by false pretense or pretenses 
* * * shall obtain from any other person, * * * any 
money, * * * with intent,to cheat or defraud such per- 
son, * * *” shall be punished as provided by law. 

“The defendants’ contentions in this case are that there 
-was a variance between the facts alleged in. the infor- 
mation and the proof at the trial,.that because of the 
variance between the information and the proof the 
defendants were not properly informed against under 
Article I, section 11, of the Constitution of Nebraska, 
requiring that the accused shall have the right to.be in- 
formed against as to the nature or cause of the accusa- 
‘tion against him, and that because of the variance be- 
tween the information and the proof the evidence is 
insufficient to sustain the conviction. 

The evidence in this case, insofar as is. necessary for 
the purposes of this opinion, shows that the defendants 
made certain representations to the parties listed’ in 
counts I and II of the information with respect to the 
existence of termites in the Birky and Barringer homes. 
No dispute arises in this case as to the sufficiency of the 
evidence as to the falsity of these representations. With 
reference to count I, Mrs. Birky, named in the informa- 
tion, testified that on March 15, 1963, the defendants 
came to her home and offered to inspect: for termites 
free. of charge. . Both defendants were present in. her 
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home; and‘one of them took Mrs. Birky to the basement 
and ‘showed -her some’ ‘white maggots ‘and chewed: up 
old bits of wood.” They ‘did some work on the’ place 
after making certain other representations and’ state- 
ments. ‘Mrs. Birky signed a contract in which “Frank 
Reed” was the other name on it.’ She réad the con- 
tract and wrote a check to “Frank Reed” in the sum of 
$466.23. "The check was drawn on a Seward, Nebraska, 
bank. This check was delivered to the defendants and 
was cashed on the same date at the Citizens State Bank 
in Lincoln. With reference to count II, the evidence 
shows that the defendants, with another man, came to 
the home of Graham Barringer on March 15, 1963, and 
made certain representations as to the existence of 
termites in the basement of the Barringer house. As @ 
result of this conversation’ and the representations 
therein ‘made, Graham Barringer wrote‘a check in the 
amount of $250 payable to the defendant,’ Jay Jarrett. 
The check was delivered to the defendants ‘at the Bar- 
ringer home. On the same date, March 15, 1963; the 
check was endorsed by Jay Jarrett, presented to the 
Citizens State Bank in Lincoln, Nebraska, for payment, 
a “paid” stamp was marked on the check by the bank, 
and $250 was paid out to the defendant, Jay Jarrett. 
This same’ amount was charged against the bank: ac- 
count of Mr. Barringer. 

These checks were produced in sence “were iden- 
tified by. the drawers, and the evidence, as recited’ above, 
shows that they were cashed by the banks against which 
they were drawn. We examine first the contention 
as to the:'sufficiency of’ the information. “Where the 
statute, as here, states the elements of the crime, it is 
sufficient,;under Article I, section 11, of the Constitu- 
tion ‘of’ Nebraska, if the information describes such 
crimé in the language of the statute. State v. Crowley, | 
174 Neb. 291, at p:'293, 117 N. W. 2d 488: Philbrick v: 
State, 105 Neb. 120,179 N: W:'398; Goff v. State, 89 Neb. 
287, 131 N.'W. 213. It is clear that the information ‘is 
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sufficient under our holdings and properly charges the 
defendants of the crime of obtaining money under 
false pretenses. It is difficult to follow defendants’ 
argument on this aspect of the case. They do not con- 
tend that the information, as such, does not properly 
allege the commission of an offense. But, they seem to 
contend that since the proof is that checks were given 
to the defendants, which checks were later cashed, 
that therefore the information is faulty because the proof 
is faulty. Whatever the form of this argument may 
be, the entire weight of the decisions in this country 
support the proposition of the adequacy of the charge 
of obtaining “money” by false pretenses where the 
proof is that the accused obtained a check from the 
victim and that the accused thereafter abtained “money“ 
by the negotiation of such instrument. 22 Am. Jur., 
False Pretenses, § 99, p. 50, pocket part supplement; 
Annotation, 141 A. L. R. 210 and 220; Hameyer v. State, 
148 Neb. 798, 29 N. W. 2d 458. It follows with certainty. 
since they received “money” from the checks, that the 
proof here does not vary from the allegation of the in- 
formation. Therefore, the defendants could not have 
been misinformed as to the allegation of what was ob- 
tained. The charge here is not that the defendants 
obtained a check but that they obtained “money” and 
the proof that they were given a check which they 
cashed is sufficient to show that they obtained “money.” 
Defendants cite Davis v. State, 118 Neb. 828, 226 N. 
W. 449; Pettijohn v. State, 148 Neb. 336, 27 N. W. 2d 
380; Prehm v. State, 22 Neb. 673, 36 N. W. 295. We 
have reviewed these cases and none of them are in point 
with the case at bar. 

We shall treat as one defendants’ arguments as to the 
sufficiency of the evidence and the alleged variance of 
the proof. Based upon the same theory, defendants con- 
tend that since the proof was that they obtained checks 
by false pretenses and not “money” there was a vari- 
ance between the charge of obtaining money and the 
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proof, and that therefore the proof failed and the infor- 
mation was not sustained. As controlling on all of 
the issues presented by the defendants is the case of 
Hameyer v. State, supra. This was a case involving a 
charge of obtaining money by false pretenses where the 
proof was that the defendant obtained a check and cer- 
tain certificates of deposit in local banks by his false 
pretenses. There was in that case, as here, proof of the 
payment by the banks to the defendant, upon his en- 
dorsement of the checks. The assignments of error 
were numerous and substantially the same as they are 
in the case presented. The court stated that the con- 
tentions of the defendant were that the information 
failed to state a cause of action, that the court refused to 
allow the defendant to withdraw his plea of guilty and 
file a motion to quash the information, and that the 
court erred in submitting the case to the jury because 
of the insufficiency of the evidence, the theory being 
that the evidence was insufficient to sustain a convic- 
tion. The court said: “As to count IV William Woeb- 
becke gave to defendant a bank check in the amount of 
$1,200 on a bank in Seward County, Nebraska. The 
check was endorsed by defendant and William Woeb- 
becke testified that it was paid by the bank and charged 
against his account. * * * In the early case of Peavy 
v. Hovey, 16 Neb. 416, 20 N. W. 272, it was said: “The 
possession of a canceled bank check by the drawer, who 
testifies that on the day of its date he made and de- 
livered it to the drawee in payment of a debt, is suffi- 
cient proof prima facie of the payment of the amount 
named in the check.’ * * * There having been no evi- 
dence to counteract the prima facie showing made by the 
State this rule disposes of the contention in this respect 
with regard to count IV of the information. * * * In 
State v. Detloff, 201 Iowa 159, 205 N. W. 534; People 
v. Hoffmann, 142 Mich. 531, 105 N. W. 838; State v. 
Brantingham, 66 Mont. 1, 212 P. 499; Schaumloeffel v. 
State, 102 Md. 470, 62 A. 803; State-v. Joseph, 115 Ohio 
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St. 127, 152 N. E. 186, the rule is anriounced that, in 
the case of a charge of obtaining money by false pre- 
tenses proof that the defendant received a check or 
draft which was paid, there is no variance in the charge 
and the proof. The rule as announced in these cases was 
referred to with approval in Pettijohn v. State, ante p. 
336, 27 N.. W. 2d 380. No reason suggests itself why 
the same rule should not apply to certificates of deposit. 
* * * Tt follows therefore that the evidence was suf- 
ficient upon which to base a finding that William Woeb- 
becke was defrauded as charged in the information.” 
( Emphasis supplied.) 

It is noted that the court in the Hameyer case, supra, 
passed on the precise contentions of the defendants 
here. It found that the evidence was sufficient upon 
which to base a finding that Woebbecke was defrauded 
as charged in the information, and it found that there 
was no variance in the charge and in the proof. 

The defendants attempt to distinguish the Hameyer 
case on the grounds that no constitutional issue as to 
the sufficiency of the information was raised by formal 
assignment of error in that case. We are unable to 
follow this distinction. The Hameyer case, supra, holds 
that proof of receipt of checks and of their conver- 
sion to “money” by a defendant is proof of the obtain- 
ing of “money” under this identical statute. If this be 
true and the information sets out the crime in the pre- 
cise words of the statute, how can it be argued that in 
a constitutional or any other sense, under the same 
charge and proof, the defendants were not informed of 
the nature and sufficiently apprised of the accusation 
against them? The defendants state in their brief that 
the Hameyer case, ‘supra, did not decide the issue of 
whether there was a variance between the charge and 
the proof. It is only necessary to refer to the language 
of the Hameyer case quoted above to render a conclu- 
sive answer to this conterition. If the defendants’ con- 
tentions were correct in this case the statute would 
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only ‘be applicable to situations where cash money was 
delivered to a defendant in response to false representa: 
tions. The arguments advanced by the defendants in 
this case have been decided in this state and in other 
jurisdictions resolutely against them. They are without: 
merit,. 

The judgment and sentence of the district court are. 
correct and are affirmed. 

, AFFIRMED. 


LouIsSE KOUNTZE SQUIRES ET AL., APPELLANTS, V. THE 
BALBACH COMPANY ET AL., APPELLEES. ; 
' 129 N. W. 2d 462 


Filed July 3, 1964. No. 35617. 


-1.. Corporations. There is a. uniform rule applied in the liquida- 
tion of a corporation that the rights of participation in the, 
distribution of the assets depend on the corporation’s memc- 
randum and articles of INCOR DORE MOH: 5 ‘ 
In the decisions the term “memorandum” is employed 
generally to describe the documentary records properly enacted 
by a corporation having controlling effect in the exercise of its 
corporate and fiscal functions. 

In the absence of specified rights or limitations all 
- stockholders are entitled to are equally in liquidated surplus 
assets. 


; Provisions in ounces articles and memoranda that 
‘holders of preferred stock shall be paid the par value of their 
“stock before any liquidation dividends are paid to the holders 

of common stock is exhaustive and means that the preferred 

' stock shall have its par Pen .on liquidation and nothing 

_Mmore. 


Appeal from the district court for Douglas County: 
Donan Bropkey, Judge. Affirmed. 


Edgar M. Morsman, Morsman, Fike, Sawtell & Davis, 
and Renne Edmunds, for appellants. 


Finlayson, McKie & Kuhns, for. appelleds.. 


466 NEBRASKA REPORTS [Vou. 177 
Squires v. The Balbach Co. 


Heard before WuirTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Brower, J. 

This action was brought in the district court for 
Douglas County, Nebraska, by Louise Kountze Squires 
and John C. Kirmse as plaintiffs on their own behalf 
and on behalf of all holders of preferred stock of The 
Balbach Company, against The Balbach Company, The 
Engler Company, and Paul E. Engler, defendants. Its 
object is to procure a declaratory judgment determin- 
ing the amount per share they and the other preferred 
stockholders similarly situated should receive on wind- 
ing up the affairs of the defendant, The Balbach Com- 
pany, a corporation, on voluntary dissolution by action 
of the stockholders. The two named corporations are 
one and the same and will be referred to herein as the 
corporation or the defendant corporation. 

At the conclusion of the trial, the district court held 
that the preferred stockholders were entitled to the 
par value of their stock with dividends at $8 per annum 
from January 1, 1962, to the date of payment less $2 per 
share which had already been paid, and that the com- 
mon stockholders were entitled to the remainder. The 
costs were taxed to the plaintiffs except the costs of 
the First National Bank of Omaha as trustee which 
were directed to be paid by the defendant corporation. 

From this judgment plaintiffs have appealed assign- 
ing as error that the judgment is contrary to the law and 
the evidence. 

There is no objection made to the dissolution of the 
corporation. The controversy involved concerns only 
the proper distribution of the assets on liquidation be- 
tween the holders of preferred and common stock. The 
facts herein have been stipulated by the parties sub- 
ject to certain objections to certain portions thereof 
on the grounds of materiality and competency which 
pose no question of significance herein. 
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The Balbach Company was incorporated June 21, 
1919. Its name subsequently was changed to The 
Engler Company but its corporate capacity remained 
unchanged. 

The original articles of incorporation contained Arti- 
cle IV which, so far as it is of significance to our de- 
cision, reads as follows: “The amount of authorized 
capital stock of this corporation is the sum of Five 
Hundred Thousand Dollars ($500,000), divided into 
shares of the par value of One Hundred Dollars ($100) 
each, which shall be fully paid when issued, and non- 
assessable. * * * Two Thousand (2000) shares of said 
capital stock shall be common stock, and Three Thousand 
(3000) shares thereof shall be preferred stock. The pre- 
ferred stock shall be preferred as to dividends and as 
to assets in case of liquidation, and shall be issued 
with such provisions as to payment of dividends thereon 
and the rate thereof and as to retirement, and with 
such other provisions as may be fixed and determined 
by resolution of the Board of Directors prior to its 
issuance.” 

No rate of dividend payable to holders of preferred 
stock is declared in this article and it is not stated to 
what extent such stock shall be preferred in the event 
of liquidation. 

From the plaintiffs’ petition and from the stipulation of 
facts, however, it is apparent that the rights of the 
present shareholders of the corporation are governed by 
an amendment to Article IV dated December 7, 1920, 
and the contents of the certificates of stock issued to 
preferred stockholders thereafter. 

As amended at that time, Article IV, insofar as it 
relates to the present cause, follows: “The authorized 
capital stock shall be Five Hundred Thousand Dollars 
(500,000.00), divided into five thousand (5000) shares 
of the par value of One Hundred Dollars ($100.00) 
each, * * *. Two Thousand (2000) shares of said five 
thousand (5000) shares shall be common stock, and 


468 NEBRASKA REPORTS. [ VOL. .177 
Squires ¢.. The Balbach Co. 


three thousand (3000) of said five thousand '(5000) shares 
shall be preferred stock.*‘Holders of preferred stock 
Shall be paid cumulative. dividends: of. eight per cent 
(8%) per annum, payable quarterly, before any divi- 
dends shall be paid holders of common stock. After 
dividends of eight per cent (8%) have been paid holders 
of common stock, all further dividends shall apply equal- 
ly to preferred and common stock. In case of liquidation, 
holders of preferred stock shall be paid the par value 
of their stock in full before any liquidation dividends 
are paid to the holders of common stock.” 

On the certificates of preferred stock the following 
appears: ‘‘‘The holders of the Preferred stock shall be 
entitled to equal voting rights with the holders of Com- 
mon stock and shall be entitled to receive from the sur- 
plus or any profits of the Corporation when and as de- 
clared by the Board of Directors, dividends at the rate of 
eight per centum (8%) per annum * * *. The dividends 
on the Preferred stock shall be cumulative, and shall 
be paid before any dividends are paid on the Common 
stock, and after dividends of eight per centum (8%) 
per annum have been paid on the Common stock, the 
Preferred and Common stock shall participate equally 
in all further dividends. — 

“In the event of the winding up or dissolution of the 
Corporation, whether voluntary or involuntary, the hold- 
ers of the Preferred stock shall receive the par value 
of their shares with any unpaid dividends thereon, be- 
fore any Payments -are made to holders of the Com- 
mon stock.” 

The quoted provisions from the amended article of 
incorporation and the recitations set out from the pre- 
ferred stock certificates are’ quite clear with respect to 
dividends which might be declared before liquidation. 
Each share of preferred stock was entitled to receive an 
8 percent dividend. If there was an excess each share 
of common stock was entitled’ to an 8 percent dividend 
and if it was proper to make further distribution they 
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were. to be equally and propor dountely divided between 
the preferred and common stock. . 

‘Distribution of dividends. which accrued prior to Jan- 
uary 1, 1962, to the preferred stockholders..have been 
fully paid and $2 per share have been paid to them on 
those accruing thereafter. Although in view.-of our 
decision: past dividend payments are not of importance, 
it may be said that from 1936 to 1952, with the exception 
of 1945, dividends were paid equally to the sharéholders 
of each class of stock although the declared dividends 
were not always the same from -year.to year. . In 1945 
the dividend on the common stock was 4 percent and 
from 1953 to 1961, the. dividends on the common stock 
varied from nothing to 4 percent. There was, however, 
an earned surplus balance in 1945 of $90,415.03 and 
thereafter the earned surplus balance increased rapidly 
each year until in September 1961, it had grown to 
$944,125.69. The distribution of this surplus balance 
on liquidation is the question now present for determina- 
tion in this case. 

In determining the question before us, there appears at 
the outset that there is a uniform rule applied in the 
liquidation of a corporation that the rights of participa- 
tion in the distribution of the assets depend on the cor- 
poration’s memorandum and articles of incorporation. 
See, In re National Telephone Co., (1914) 1 Ch. D. 755; 
Scottish Insurance Corp. v. Wilsons, (1949) 1 All E. L. R. 
1068; Mohawk Carpet Mills v. Delaware Rayon Co., 
35 Del. Ch. 51, 110 A. 2d 305; Continental Insurance Co. 
v. United States, 259 U. S. 156, 42 S. Ct. 540, 66 L. Ed. 
871. 

In the decisions the term “memorandum” is employed 
generally to describe the documentary records prop- 
erly enacted by a corporation having controlling effect 
in the exercise of its corporate and fiscal functions. 
That is the sense in which it is employed in this opinion. 

From the cases cited ‘and those to be cited it appears 
that there are certain rules which have been generally 
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announced in certain jurisdictions relating to the dis- 
tribution of assets on liquidation of a corporation. 

One is that in the absence of specified rights or lim- 
itations all stockholders are entitled to share equally 
in liquidated surplus assets. 

Another is that courts universally adhere to the rule 
that the rights of respective classes of stockholders are 
determined by the terms of the articles and memoran- 
dum of the corporation except as may be limited by 
statute. 

Difficulty has ensued as in the present case concern- 
ing the precise application of the foregoing principles 
when the articles and memorandum are not explicit on 
its face. 

The question of participation rights upon dissolution 
had been somewhat obscured by a conflict of authority 
on the related problem of the right of preferred share- 
holders to participate in additional dividend distribu- 
tion beyond their stated priority before dissolution. In 
England, Will v. United Lankat Plantations Co., (1914) 
A. C. 11, and in the United States, Niles v. Ludlow 
Valve Mfg. Co., 202 F. 141, certiorari denied, 231 U. S. 
748, 34 S. Ct. 320, 58 L. Ed. 465, further participation 
was denied in such a situation. However, in Englander 
v. Osborne, 261 Pa. 366, 104 A. 614, 6 A. L. R. 800, it was 
held that after the common stock had received a divi- 
dend equal to that received by the preferred stock, both 
were entitled to share equally in any excess. It would 
seem that the problems were so analogous that it would 
be inconsistent not to imply a limitation to further par- 
ticipation in dissolution from a stated preference to re- 
payment if such is the proper rule as to annual divi- 
dends. The English courts until recently had treated 
the question as entirely distinct, on the grounds that 
one theory refers to rights in a going concern while the 
other refers to rights in liquidation. In re William 
Metcalfe & Sons, Ltd., (1933) 1 Ch. 142. This case 
was overruled and the distinction eliminated by the de- 
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cision of the House of Lords hereinafter discussed. 
The Metcalfe case is cited only to show the analogy ex- 
isting in the situation with respect to both dividends and 
liquidating assets that has now been resolved in Eng- 
land by the application of the same rule to both situa- 
tions by the House of Lords. 

As to the dividends, the article and memorandum in 
the case before us are quite clear. It provided the pre- 
ferred stockholders were to receive 8 percent annual 
dividends before any dividends were paid on common 
stock and that thereafter 8 percent per annum should 
be paid to the common stock, after which the two classes 
of stock were to participate equally in further dividends. 
In the present case, these dividends to the preferred 
shareholders have hitherto been paid in accordance 
with these provisions of the articles of incorporation 
and we need concern ourselves no further with them. 
Indeed in Continental Insurance Co. v. United States, 
supra, the court observed that the power to declare divi- 
dends which was not exercised could not be resorted to 
to increase the rights of the holders of the preferred 
stock on liquidation. 

The defendant corporation maintains that the provi- 
sions in the amended Article IV providing that, “In 
case of liquidation, holders of preferred stock shall be 
paid the par value of their stock in full before any liqui- 
dation dividends are paid to holders of common stock,” 
are in their nature an exclusive declaration of the rights 
of the preferred shareholders. This is in accordance with 
the decision of the Court of Chancery of New Castle Coun- 
ty, Delaware, in Mohawk Carpet Mills v. Delaware Rayon 
Co., supra, decided in 1954. The liquidation clause in the 
Mohawk case provided: “In case of liquidation or dis- 
solution of the company, after the payment of the full 
par value of the preferred stock, as hereinbefore pro- 
vided, the holders of the Class A Stock (preferred) shall 
be entitled to receive cash to the amount of the par 
value of their Class A Stock (preferred) before any pay- 
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ment in liquidation .is made to the holders of the Class 
B Stock (common). The similarity of this liquidation 
‘clause to the one. in the instant case will be.noted. The 
court said: “In the case at bar the provision giving 
the Class A (preferred) holders cash to. the amount of 
the par value of their stock before any payment in 
liquidation is made to the holders of Class B stock 
(common) is. clearly exhaustive. It can mean nothing 
other.than that Class A stock (preferred) shall have its 
$15 par preference on liquidation and nothing more. 
The remaining assets of Delaware Rayon Company, such 
as they are, must be distributed among the holders of 
Class B stock (common).” 

In 1949 this same question in England came. before the 
House of Lords in Scottish Insurance Corp. v. Wilsons, 
supra. There the colliery assets of the corporation in- 
volved had been nationalized under an act of Parlia- 
ment, making it certain compensation. The result, was 
that the company could no longer pursue the objects for 
which it was incorporated and its avowed intention was 
in due course to go into voluntary liquidation. The 
provisions of its articles in regard to winding up the 
company are more briefly set out in the dissenting opin- 
ion of Lord Morton, page 1087, as follows: ‘“(Article) 
159. In the event of the company being wound-up, the 
preference shares (first issue) shall rank before the 
other shares of the company on the property of the 
company, to the extent of repayment of the amounts 
called up and paid thereon. (Article) 160. In the event 
of the company being wound-up, the preference shares 
(second issue) shall rank before the ordinary shares but 
after the said preference shares (first issue) on the prop- 
erty of the company to the extent of repayment of the 
amount called up and paid thereon.” The holding of 
the House of Lords is set out as follows on page 1069: 
“Held: (i) * * * on a true construction of the company’s 
articles, subject to the payment to the preference stock- 
holders of their capital and their preferential dividends, 
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if any not yet paid, and subject also to the discretion‘ 
ary applications by the directors under arts. 139 and 
141 (a), the whole of the reserve funds and other assets 
of the company, including the proceeds of sale of the 
capital assets, were appropriated to the ordinary stock- 
holders to the exclusion of the preference stockholders: 
Will v. United Lankat Plantation Co., Ltd. ({1914] A. C: 
11; 109 L. T. 754), applied; and, therefore, as the prefer- 
ence stockholders had no right to anything beyond what 
they would receive under the proposed reduction of 
capital, and as the articles gave them clear notice that 
there was no assured permanence of their right to a 
cumulative 7 per cent. dividend, their complaint that 
payment off in the present circumstances was unfair 
and inequitable was groundless. * * * 

“(ii) * * * arts. 159 and 160 contained a complete state- 
ment of the rights of the preference stockholders in the 
winding-up for the reason that the whole of the profits 
and assets of the company (subject to payment of the 
amounts called up and paid on the preference stock) 
had been appropriated before liquidation to the ordi- 
nary stockholders, and there was nothing in the articles 
to indicate that the rights of the preference stockholders, 
if they had not already been paid off, would be increased 
by attributing to them part of the profits and assets 
which had been appropriated to the ordinary stock- 
holders: Re Bridgewater Navigation Co. ({1891] 2 Ch. 
317; 65 L. T. 576), approved; Re William Metcalfe & 
Sons, Ltd. ({1933] Ch. 142, 148 L. T. 82), overruled. 
Therefore, as the preference stockholders would not be 
entitled on a winding-up to anything more than a re- 
turn of their paid-up capital, apart from any considera- 
tions arising out of the Coal Industry Nationalization 
Act, 1946, § 25, their objections to the proposed reduc- 
tion had no substance.” 

Thereafter the Court of Appeals in England in Isle of 
Thanet Electric Supply Co., (1949) 2 All E. L. R. 1060, 
in considering a similar case involving voluntary liqui- 
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dation, followed this opinion to the same conclusion. 
The opinion sets out the applicable portions of the arti- 
cles of incorporation and the reasons for the decision 
as follows: ‘With these considerations in mind, I turn 
back to art. 3 of the articles of association in this case. 
As regards the rights as to profits, the whole of the 
distributable profits are expressly dealt with. They 
are to be applied, first, in paying to the holders of the 
preference stock ‘a fixed cumulative preferential divi- 
dend at the rate of six per cent. per annum on the 
amounts for the time being paid up or credited as paid 
up thereon respectively in priority to the ordinary 
shares’; secondly, in paying a noncumulative dividend 
at the rate of six per cent. per annum, calculated on the 
same basis, to the holders of the ordinary shares; and 
the balance is then distributable between the two 
classes of shares pari passu. Nothing could be more 
plainly exhaustive than that language. Then, as regards 
the rights in a winding-up, the holders of the preference 
shares are stated to be entitled to certain payments in 
priority to the ordinary shares. Those payments are, 
first, repayment of the capital paid up on the prefer- 
ence stock, and, second, any arrears of dividend, wheth- 
er earned or not. The question then is whether there is 
anything to suggest that the language regarding the 
rights of the holders of the preference stock in a wind- 
ing-up is not exhaustive. I can find nothing. The onus 
now, as I have said, is, in my view, on the holders of the 
preference stock to show that the provision is not ex- 
haustive, and, in my judgment, they have failed to 
discharge that onus.” 

In 12 Fletcher, Cyclopedia Corporations (Perm. Ed.), 
§ 5449.1, p. 278, the question before us was discussed 
as follows: “The English cases formerly held that the 
preferred shares had participation rights beyond their 
liquidation preference even though a contrary rule ob- 
tained with respect to participation beyond the divi- 
dend preference. However, recent English cases have 
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removed such apparent inconsistency by holding that 
the liquidation preference is exhaustive.” In the same 
section the text further discussed the case of Mohawk 
Carpet Mills v. Delaware Rayon Co., supra, cited in 
the notes, saying: “In the first American case to cover 
this point the charter provided that in the case of liqui- 
dation or dissolution of the company, after the payment 
of the par value of the preferred stock, the holders of 
the Class A stock (preferred) should be entitled to re- 
ceive cash to the amount of the par value of their Class 
A stock (preferred) before any payment in liquidation 
was made to the holders of Class B stock (common). 
The court held that the provision giving Class A holders 
(preferred) cash to the amount of the par value of their 
stock before any payment in liquidation was made to the 
holders of Class B stock (common) was clearly exhaus- 
tive. It can mean nothing more than that the Class A 
stock (preferred) should have its $15.00 par preference 
on liquidation and nothing more. In other words all 
assets remaining after the holders of Class A stock (pre- 
ferred) had received the par value were to be distributed 
to the Class B stockholders (common).” 

The law review reports, 53 Michigan Law Review 887, 
and 30 Notre Dame Lawyer 679. both review the cited 
case of Mohawk Carpet Mills v. Delaware Rayon Co., 
supra, and both state it is the first American case to 
interpret such limitations in articles of incorporation 
with regard to the rights of the two classes of stock on 
liquidation. 

The plaintiffs point out that the decision in Mohawk 
Carpet Mills v. Delaware Rayon Co., supra, is not by the 
court of last resort in Delaware. They cite cases, some 
of which will now be discussed, which they contend 
should support a rule that the assets of the defendant 
corporation in the case before us should be divided be- 
tween the two classes of stockholders. 

Continental Insurance Co. v. United States, supra, 
was a case in which the Supreme Court of the United 
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States was reviewing. the reorganization and enforced 
readjustment of the corporate structures of the Read- 
ing Company and subsidiary, affiliated, and related com- 
panies which by a previous decree of that court had 
been held to be operating as an unlawful combination in 
restraint of trade under the Sherman Anti-Trust Act. 
In the process it was necessary to determine the rights 
of stockholders in the “old” Reading Company on its 
liquidation. It held that the assets should be divided 
between both preferred and common shareholders. That 
the decision was based on memorandum of the company 
clear and unambiguous is made apparent by the opinion 
of the court. “The record discloses that in 1904, when 
the Reading Company made its application to the New 
York Stock Exchange to have its stock listed, it con- 
tained the following statement: 

“ ‘The Preferred and Common stocks have equal voting 
power and in liquidation or dissolution of the corpora- 
tion will share equally in pro rata distribution of assets.’ 

“Coming as this must have come from the repre- 
sentatives of both the preferred and common stock- 
holders, it is significant evidence of what they then 
thought of their respective rights and has the additional 
weight of a representation to future purchasers of the 
two classes of stock as to the kind of interests they were 
buying in the company. 

“Our conclusion that the claim on behalf of the com- 
mon stockholders is invalid is based on the construction 
of the words of the agreement itself and hardly needs 
authority to sustain it. It is, however, in accord with 
the general common-law rule that stockholders com- 
mon and preferred share alike in the assets of a liqui- 
dating corporation, if the preference is only as to divi- 
dends. (Citing cases.) This is the rule in Pennsylvania. 
North American Mining Co. v. Clarke, 40 Pa. St. 432. 
The cases in which a different conclusion has been 
reached are where the contract or law determining the 
rights of the preferred stockholders has an express 
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or clearly implied restriction as to the share which they 
may take in the assets on liquidation. Niles v. Ludlow 
Valve Mfg. Co., 196 Fed. 994; Russell v. American Gas 
Co., 152 App. Div. 136.” It is obvious that the decision 
was based on an agreement which could not have been 
otherwise interpreted. Neither can inferences be drawn 
from the other statements in the court’s opinion which 
set out different rules that are patently no basis for the 
decision of the court. The cited case has no application. 

The Equitable Life Assurance Society v. Union P. R. R. 
Co., 212 N. Y. 360, 106 N. E. 92, L. R. A. 1915D 1052, 
did not involve liquidation of the railroad corporation. 
It was a case in which the railroad had received some 
$80,000,000 from two sources. One was the retirement 
of its bonds in exchange for stock in which the stock 
given in exchange was received by the bondholders at 
$75 a share above par and hence involved a gain in that 
amount. The second was a profit on the sale of stock 
‘in other corporations held by the company. The pre- 
ferred stockholders contended this gain was not profits 
from the ordinary business of the railroad and should be 
treated as capital assets. The court held it was ordi- 
nary profits and the preferred stockholders being limited 
to receive dividends not exceeding 4 percent, it might 
be distributed to the common stockholders without 
prejudice to the rights of preferred srousneldete. It 
has no application here. 

- The case of Sternbergh v. Brock, 225 Pa. 279,'74 A. 
166, 133 Am. S. R. 877, 24 L. R. A. N: S. 1078, is cited 
by the plaintiffs. It did not involve liquidation but 
only annual dividends. By a resolution at a stock- 
holders meeting it was provided that the preferred 
stock should receive an annual dividend of 5 percent 
each year before any dividends were to be set apart on 
the common stock. For several years the preferred 
stockholders had received only the designated 5 percent. 
In March 1907, the directors voted an 8- percent divi- 
dend on both common and preferred stock. A holder of 
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common stock sought to enjoin the payment of more 
than 5 percent to the preferred stockholders. The court 
held that the preferred stockholders should receive the 
dividends voted by the directors. The case turned to 
a great extent on the statute of the State of Pennsyl- 
vania authorizing the issuance of this preferred stock 
which further stated: ‘“* * * the holders of which pre- 
ferred stock shall be entitled to receive such dividends 
thereon as the board of directors of the corporation may 
prescribe, payable only out of the net earnings of the 
corporation.” The cited case has no application here. 

Other cases cited, including Niles v. Ludlow Valve 
Mfg. Co., supra; Guaranty Trust Co. of New York v. 
Galveston City R. Co., 107 F. 311; and Russell v. Amer- 
ican Gas & Electric Co., 152 App. Div. 136, 136 N. Y. 
S. 602, have been examined and it appears in each in- 
stance that their decisions throw no light upon the case 
before us. 

On review of the authorities cited, the case of Mohawk 
Carpet Mills v. Delaware Rayon Co., supra, is: the only 
case in the United States we have found, or to which 
we have been referred, that is decisive of the issue pre- 
sented. It is in accord with the present decisions of the 
courts of England and the reasoning of these authorities 
appears sound. 

We conclude that provisions in corporate articles and 
memoranda that holders of preferred stock shall be 
paid the par value of their stock before any liquidation 
dividends are paid to the holders of common stock is 
exhaustive and means that the preferred stock shall 
have its par preference on liquidation and nothing more. 

It follows that the judgment of the trial court was 
without error and should be and is affirmed. 

AFFIRMED. 

YEAGER, J., dissenting. 

I do not find myself in accord with the majority opin- 
ion and the decision, in consequence of which I respect- 
fully dissent. I do not think that my views, which I 
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think should control in the disposition of the case, could 
be properly comprehended without an analysis in detail 
of the questions involved, therefore a full presentation 
will be made herein in the same manner as would be 
done if this were a majority opinion. 

This is a declaratory judgment action instituted pur- 
suant to statute by Louise Kountze Squires, John C. 
Kirmse, and all shareholders of the preferred stock of 
The Balbach Company, similarly situated, plaintiffs, 
against The Balbach Company, The Engler Company, 
and Paul E. Engler, defendants, wherein the plaintiffs 
seek judgment declaring the amount per share that they 
as preferred stockholders should receive on dissolution 
of the defendant, The Balbach Company, a corporation, 
and to enjoin the defendants, on dissolution of the cor- 
poration, from the distribution of assets except in ac- 
cordance with what shall be adjudged to be the rights of 
the named plaintiffs and the unnamed preferred 
stockholders. 

The case was tried to the court and at the conclusion 
of the trial a judgment was rendered in which the 
rights of the preferred stockholders on voluntary dis- 
solution, liquidation, and the winding up of the affairs 
of the corporation were declared. It was adjudged 
therein that the preferred stockholders were entitled 
to receive the par value of their stock, together with 
dividends thereon at the rate of $8 per annum com- 
puted from January 1, 1962, to the date of payment, less 
$2 per share already received, with costs taxed to the 
plaintiffs, except that any costs or expenses of the First 
National Bank of Omaha as trustee should be paid by 
the defendant corporation. 

From this judgment the plaintiffs have appealed. As 
ground for reversal of the judgment they assert that 
it is contrary to the evidence and to the law. 

It is pointed out here that the record does not dis- 
close any opposition to liquidation or dissolution of the 
defendant corporation. The only basic question in- 
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volved is as to the proper allocation and distribution of 
the assets and the respective rights of the stockholders 
on liquidation among the holders of preferred and of 
common stock. There is little if any dispute as to con- 
trolling facts. The facts were stipulated and included 
in a bill of exceptions with reservations only as to com- 
petency and materiality of some stipulated facts. 

Background which is important in the determination of 
the questions involved is in substance as follows. The 
Balbach Company was incorporated June 21, 1919. Later 
the name was changed to The Engler Company but the 
corporate capacity remained the same. This is of no 
significance here. The parties have treated the two 
as one and have referred to them as the corporation. 

Article IV of the original articles of incorporation, to 
the extent necessary to state here, was as follows: 
“The amount of authorized capital stock of this corpo- 
ration is the sum of Five Hundred Thousand Dollars 
($500,000), divided into shares of the par value of One 
Hundred Dollars ($100) each, which shall be fully paid 
when issued, and nonassessable. * * * Two ‘Thousand 
(2000) shares of said capital stock shall be common 
stock, and Three Thousand (3000) shares thereof shall 
be preferred stock. The preferred stock shall be pre- 
ferred as to dividends and as to assets in case of liquida- 
tion, and shall be issued with such provisions as to pay- 
ment of dividends thereon and the rate thereof and as to 
retirement, and with such other provisions as may be 
fixed and determined by resolution of the Board of Di- 
rectors prior to its issuance.” 

It is pointed out here that no rate of dividend is de- 
clared in this article as to dividends to be paid to holders 
of preferred stock in the event of liquidation and noth- 
ing is therein contained as to distribution of assets. 
This however is of no consequence since in the stipulated 
facts the parties have stated that this subject is controlled 
by an amendment to Article IV dated December 7, 1920, 
and the contents of the certificates of-stock issued to 
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preferred stockholders after .the. . effective date. of the 
amendment. 

Article IV, after amendment, to the extent necessary to 
state it here, is as follows: “The authorized capital 
stock shall be” Five Hundred Thousand Dollars’ ($500,- 
000.00), divided into five thousand .(5000) shares of the 
par value of One Hundred Dollars ($100.00) each, * * * 
Two Thousand (2000) shares of said five thousand 
(5000) shares shall be common stock, and three thou- 
sand (3000) of said five thousand (5000) shares shall 
be preferred stock. Holders of preferred stock shall be 
paid cumulative dividends of eight. per cent (8%) per 
annum, payable quarterly, before any dividends shall be 
paid holders of common stock. After dividends of eight 
per cent (8%) have been paid to holders of common 
stock, all further dividends shall apply equally to pre- 
ferred and common stock. In case of liquidation, holders 
of preferred stock shall be paid the par value of their 
stock in full before any liquidation dividends are paid 
to the holders of common stock.” —s. 

On the certificates. of preferred stock involved the 
following appears: ‘The holders. of the Preferred stock 
shall be entitled to equal voting rights with the holders 
of Common stock and shall be entitled to receive from 
the surplus or any profits of the Corporation when and 
as declared by the Board of Directors, dividends at the 
rate of eight per centum (8%) per annum * * *. The 
dividends on Preferred stock shall be cumulative, and 
shall be paid before any dividends are paid on the Com- 
mon stock, and after dividends of eight per centum 
(8%) per annum have been paid on the Common stock, 
the Preferred and Common stock shall participate equal- 
ly in all further dividends. 

“In the event of the winding up or dissolution of the 
Corporation, whether voluntary or involuntary, the 
holders of the Preferred stock shall receive the par 
value of their shares with any unpaid dividends thereon, 
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before any payments are made to holders of the Com- 
mon stock.” 

By interpretation of these quotations from the articles 
of incorporation and the memorandum statement appear- 
ing on the stock certificates, certain information becomes 
apparent and conclusive. Each share of preferred stock 
was entitled to a preferred dividend of 8 per cent. There- 
after, if sufficient funds were available, each share of 
common stock was entitled to an 8 per cent dividend. 
If there was an excess over these two, then it was proper 
to make distribution of additional dividends equally and 
proportionately to the shares of preferred and common 
stock. The stock of preferred holders is described as 
preferred stock, but in truth it is, by the terms of these 
instruments, preferred and participating. After its right 
of preference and a subordinate preference to common 
stock is satisfied, it stands as to dividends on an equal 
footing with the common stock. The distributions to 
be made on liquidation are denominated dividends. 
There is no affirmative declaration of the right of the 
holders of common stock superior to the rights of pre- 
ferred stockholders as to dividends on liquidation, or on 
distribution of assets, or surplus assets other than divi- 
dends, and there is no declaration negativing the right of 
preferred stockholders to participate in surpluses to 
be distributed as dividends or otherwise. 

What happened with reference to operation and ap- 
propriation of dividends prior to 1936 is not disclosed. 
However from 1936 to 1952, except the year 1945, divi- 
dends were paid equally on each of the shares of pre- 
ferred and of common stock. They were equal for 
the two classes but were not always the same from 
year to year. For the year 1945 a dividend of 4 per 
cent was paid on the common. For the years from 1953 to 
and including a part of 1961, the rate changed from 
nothing to 4 per cent, this although there was a retained 
earnings balance of $90,415.03 in 1945, which had been 
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increased to $495,069.62 in 1953, with an increase which 
amounted to a total of $944, 125. 69 in 1961. 

It is this balance which the defendants herein insist 
should on liquidation be distributed to the holders of 
the common stock. On the other hand the plaintiffs 
insist that the distribution should be made to the holders 
of the preferred and of the common. stock in accord- 
ance with their interpretation of the declared rights of 
the parties on liquidation. 

In an approach to a determination of this question 
it is pointed out that what appears to be a uniform 
rule to be applied in the liquidation of corporations is 
that, except in the case of ambiguity, the rights of par- 
ticipation depend on the corporation’s memorandum and 
the articles of incorporation. See, In re Espuela Land 
& Cattle Co., (1909) 2 Ch. D. 187; In re National Tele- 
phone Co., (1914) 1 Ch. D. 755; Continental Insurance 
Co. v. United States, 259 U. S. 156, 42 S. Ct. 540, 66 L. 
Ed. 871; Sternbergh v. Brock, 225 Pa. 279, 74 A. 166, 
133 Am. S. R. 877, 24 L. R. A. N.S. 1078; Mohawk Carpet 
Mills v. Delaware Rayon Co., 35 Del. Ch. 51, 110 A. 
2d 305; Scottish Insurance Corp. v. Wilsons, (1949) 1 
All E. L. R. 1068. 

In the decisions the term “memorandum” is employed 
generally to describe the documentary records properly 
enacted by a corporation having controlling effect in 
the exercise of its corporate and fiscal functions. That 
is the sense in which it is employed in this opinion. 

From the cases cited it appears that there are at 
least four rules which have been generally announced 
in certain jurisdictions relating to the distribution of 
assets on liquidation of corporations. One of these of 
course is that the articles of incorporation and memo- 
randum are controlling as to both dividends and assets 
in the absence of ambiguity. 

Another is that where the distribution is of dividends 
the declaration as to distribution of dividends between 
or among preferred and common stockholders, so long 
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asthe distribution is of dividends, is controlled by: the 
memorandum and.articles. : . 

_The third is that if on liquidation there are saeetat as 
distinguished. from dividends to be distributed, in..the 
absence of direction, the distribution shall be share and 
share alike to preferred and common stock based upon 
number and par value of the stock. ih A 

‘The fourth is that in case there is no special provision 
beyond a statement of what the preferred stockholders 
shall be paid before ultimate distribution of the assets 
remaining thereafter means that all that remains shall 
be paid share and share alike to the holders of the com- 
mon stock. This fourth appears to embody the theory on 
which the defendants rely in the presentation of their 
case. This theory, they contend is sustained by .Mo- 
hawk Carpet Mills v. Delaware Rayon Co., supra, a 
case decided by the Court of Chancery in and for New 
Castle County, Delaware. No other case has been cited 
directly supporting or bearing on this subject. 

. The defendants, pursuing this fourth theory, substan- 
tially say that there was no specific statement in the 
memorandum or articles of incorporation declaring en- 
titlement to be in the Class A stockholders, who were in 
a situation like the preferred stockholders in the case 
at bar, hence they were not entitled on liquidation to 
participate in that which had accumulated before liquida- 
tion and which could have theretofore been distributed 
share and share alike among the holders of the shares 
of the two classes of stock. In other words, they say 
that since there was specific provision for dividends 
over and above regular dividends payable to the holders 
of shares of Class A or preferred, and there being no 
provision for distribution of assets on liquidation, the 
Class B or common stock was entitled to all of this re- 
mainder. This contention amounts to an assertion that 
this failure to mention the Class A stockholders in this 
connection is an effective prohibition of their participa- 
tion. Thus that case being in fact like the one here on 
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the basis-of the reasoning there, common: stockholders 
here are entitled to all and the plaintiffs nothing ‘on 
liquidation. ‘That was a case having three classes ‘of 
capital stock, with two only involved, but the rule ap- 
plying there’ would be applicable here. : 

‘The effect of this, if applied here, would require it to 
be said here that on liquidation of a corporation having 
common stock and preferred participating. stock and 
there‘is nothing specifically. declaratory of the rights 
of common or the preferred and participating stockhold- 
ers; either in the memorandum or articles, the accumu- 
lated ‘assets would become divisible only: among the 
holders ‘of common stock. 

‘ The only case to which attention has been called which 
supports this view is Mohawk Carpet Mills: Vv. Delaware 
Rayon Co., supra. 

- The. general rule on liquidation of assets whieh: finds 
support in the cases to which attention ‘has been called is 
as pointed out in The Equitable Life Assurance Society 
-v. Union P. R. R. Co.,-212 N. Y. 360, 106 N. E. 92, L. R.A. 
1915D 1052, that if there are accretions which have be- 
come’part of the dividends they are required to be dis- 
tributed among the'stockholders, common and preferred 
share and share alike. This attitude conforms to the 
attitude of the United States Supreme Court contained 
in the’ opinion in Continental Insurance Co: v. . United 
States, supra. 

‘From ‘this examination it appears that this wale: is 
and ‘should be controlling in the disposition of ‘the sub- 
ject presented by the record here, unless the memoran- 
‘dum and ‘articles of incorporation required that it be 
doné’in a specific manner, that is,as applied to this case 
the liquidation distribution should be carried out on 
the samé basis as would be employed in the distribution 
of dividends of a going concern. As pointed out liquida- 
tion was not ‘required in a specific manner. 

* The rule which | the’ defendants seek ‘to have’ applied 
ond: which: was apparently applied in Mohawk Carpet 
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Mills v. Delaware Rayon Co., supra, cannot be re- 
garded as having controlling significance here. The 
circumstances, reason, and other cited authority will not 
so permit. 

The circumstances and acts involved are closely par- 
alleled by those in Continental Insurance Co. v. United 
States, supra, in which the United States Supreme Court 
in its opinion considered the questions presented and 
equitably declared the rights of parties in a situation 
such as this and adjudicated accordingly. 

In the opinion in that case it was said: “The failure 
of the: board to exercise it, (to exercise certain powers 
not necessary to mention here) and the application of 
the earnings to surplus determine such earnings to be 
assets as of the time of the compulsory winding up and 
liquidation of the corporation. The power to declare 
dividends not exercised can have no more effect upon the 
rights of the preferred stockholders to share in the ex- 
isting assets of the corporation when liquidated than the 
failure of the company to convert preferred stock into 
common, or to redeem the preferred stock at par. The 
proper interpretation of the agreement is that, after the 
declaration of dividends for any current year, the un- 
divided earnings are to be regarded as capital assets 
and to be distributed on liquidation, unless the board of 
directors has meantime applied them as dividends. If 
the argument of appellants were carried to its logical 
result, all the net earnings of the Reading Company in 
twenty-five years no matter how invested or applied 
to increasing the earning capital, must in a liquidation 
be treated as undistributed profits to go entirely to the 
common stock without any action of the board of di- 
rectors. This is impossible.” 

In the opinion the general rule of the other cases cited 
as to the distribution on liquidation is reiterated, that 
is, that everything thereafter must be regarded as capi- 
tal assets and on liquidation distributed as such. Thus, 
by the failure of the board of directors to declare divi- 
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dends before liquidation, as would have been proper, 
they allowed profits to become a part of the assets and 
remain so up to the time of liquidation. This deprived 
the holders of either preferred stock with participation 
rights or common stockholders from claiming the right 
to dividends as such and left to them only the right to 
participation in capital assets. In that connection it was 
said in declaring the claim of the common stockholders 
invalid who were contending as are the defendants in 
this case: “Our conclusion that the claim on behalf of 
the common stockholders is invalid is based on the con- 
struction of the words of the agreement itself and hardly 
needs authority to sustain it. It is, however, in ac- 
cord with the general common-law rule that stock- 
holders common and preferred share alike in the as- 
sets of a liquidating corporation, if the preference is 
only as to dividends.” 

Attention has not been directed to any authority 
which is in conflict with the pronouncements of the 
United States Supreme Court in the case cited except 
Mohawk Carpet Mills v. Delaware Rayon Co., supra, 
which fails to respond to the principles regarded as con- 
clusive in Continental Insurance Co. v. United States, 
supra, and to no reasoning in the rules in the other 
cases cited. Also there is no memorandum or articles 
to the contrary. 

In Continental Insurance Co. v. United States, supra, 
the court observed that the power to declare dividends, 
which was not exercised, could not be resorted to to 
increase the rights of the holders of the preferred stock 
on liquidation. Equitably it appears that a proper cor- 
ollary to that declaration would be that likewise the 
rights of the common stockholders cannot properly be 
impaired by a resort to failure to properly declare divi- 
dends before liquidation. 

It appears that reasonably and equitably the conclu- 
sions which flow from Continental Insurance Co. v. 
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United States, supra, should be allowed to control in 
all of the interpretative aspects of this case.’ 

The effect of this is to say and to adjudge that on 
liquidation the plaintiffs were and are entitled to receive 
the equal of the par value of their stock; that the hold- 
ers of common stock were and are entitled to receive 
the par value of their stock; that after this the pre- 
ferred stockholders were and are entitled to receive 
their preferred dividend; that after this the holders of 
common stock were and are entitled to receive a divi- 
dend equal to that payable to the holders of preferred 
stock;. and that after this the preferred and the common 
stockholders were and are entitled to share equally in 
the balance of the assets on the basis of the number of 
shares held, less an amount sufficient to compensate the 
common stockholders for the difference between what 
they had received on previously declared dividends and 
the previously declared dividends paid to the holders 
of preferred stock. 

The judgment of the district court should be reversed 
and the cause remanded with directions to proceed with 
liquidation in accordance with what it is urged should 
be the proper judgment in this case. 

SPENCER, J., concurring in this dissent. 


Owen A. FRANK ET AL., APPELLANTS, V. STATE OF 
' NEBRASKA, DEPARTMENT OF ROADS, APPELLEE. 
129 N. W. 2d 522 
Filed July 3, 1964. No. 35619. 


SUPPLEMENTAL OPINION 


“vpeal from the district court for Scotts Bluff County: 
TeD R. FEIDLER, Judge. On motion for rehearing. See 
176 Neb. 759, 127 N. W. 2d 300, for original opinion. 
Motion for rehearing overruled. 
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Wright, Simmons & Hancock, for appellants. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, and Warren D. Lichty, Jr., for appellee. 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


Wuite, C. J. 

On motion for rehearing plaintiff condemnees attack 
the finding in our opinion that there was competent 
evidence to sustain the special finding of the jury that 
there was no damage to the remainder property of the 
plaintiffs. Further, they specifically attack those por- 
tions of the opinion which state that the jury could have 
found that any remainder damage was counterbalanced 
by an increase in value as the result of the taking, and 
that if the effect of the taking was to increase the value 
of the remainder, that the condemner was entitled to 
introduce valuation testimony from which such infer- 
ences could be drawn. The last two statements, they 
say, permit the allowing of special benefits when there 
was no evidence in the record as to special benefits as 
the result of the taking. Special benefits must be pleaded 
and proved, and general benefits may not be offset. 
Gillespie v. City of South Omaha, 79 Neb. 441, 112 N. W. 
582; Dayton v. City of Lincoln, 39 Neb. 74, 57 N. W. 754; 
Regouby v. Dawson County Irr. Co., 126 Neb. 711, 254 
N. W. 389. However, the condemnees must request an 
instruction that general benefits may not be offset and 
none was requested in this case. See, Dayton v. City 
of Lincoln, supra; Gillespie v. City of South Omaha, 
supra. Our opinion made no changes in the law as to 
pleading and proving such benefits and none were in- 
tended. They appear in context simply as comment 
on the possible valuation analysis that the jury might 
have made. Our opinion states, and we adhere to the 
holding, that the competent evidence as to valuation 
sustains the finding that there was no damage to the 
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remainder. The effect of the taking on the value of the 
remainder was for the jury. It was properly instructed 
as to the measure of damages. And our opinion points 
out that the valuation witnesses and the jury were en- 
titled to consider the effect of the taking on all available 
and prospective uses as it related to any change in mar- 
ket value before and after the taking. Access to Twenty- 
seventh Street was one of the many factors involved. 
Just how much access was affected was for the jury. 
It could have found that plaintiffs’ right to access was 
the same afterwards as before. In any event, depriva- 
tion of access does not cause diminution in market value 
of the remainder as a matter of law. Access cannot be 
separated out from the various factors affecting value 
and considered by itself as damage. 

The plaintiffs’ main complaint is that they suffered 
damage as a matter of law because of loss of access 
from Twenty-seventh Street. Besides what we have 
already said, the plaintiffs, in this case, had the further 
benefit of the following from instruction No. 15: “This 
does not mean, however, that you cannot allow plain- 
tiffs damages because of the lack of access of a part 
of plaintiffs’ remaining land to 27th Street by reason 
of the new highway if you find any such damage.” (Em- 
phasis supplied.) This instruction not only implies that 
there was a destruction of access, but especially directs 
the jury’s attention to this one particular factor. The 
error, if any, in this respect was against the State, and 
the plaintiffs cannot be heard to complain because of it. 

There is no merit to plaintiffs’ contention as to insuffi- 
ciency of the evidence to support the verdict. Two state. 
ments in our previous opinion, when taken in context 
could be interpreted as misapplying the law of special 
benefits and may cause confusion. For that reason, the 
following language from our former opinion is with- 
drawn: “* * * and that the effect of the taking on 
value, if any, would be to increase it. * * * If the effect 
of the taking is to increase the value of the remainder, or 
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some of it, * * * or that it was counterbalanced by an 
increase in value of the remainder * * *.” (176 Neb. 


at pages 763, 764, and 767.) 
With these deletions, we adhere to our former opinion, 


and the motion for rehearing is overruled. 
MOTION FOR REHEARING OVERRULED. 


VILLAGE OF LOUISVILLE, NEBRASKA, A MUNICIPAL 
CORPORATION, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY, A CORPORATION, 
APPELLANT. 

129 N. W. 2d 454 


Filed July 3, 1964. No. 35622. 


1. Public Service Commissions: Carriers. The general powers of 
the Nebraska State Railway Commission are the regulation of 
rates, service, and general contro] of common carriers. 

2. Public Service Commissions: Railroads. By section 75-219, R. 
S. Supp., 1961, the Nebraska State Railway Commission has 
jurisdiction over all crossings of highways outside of incor- 
porated villages, towns, and cities, both public and private, 
across, over, or under all railroads in Nebraska. It has no 
jurisdiction over crossings of railroads within incorporated 
villages, towns, and cities, except to provide regulations for the 
safety and convenience of the public. 

8. Public Service Commissions. The judicial powers lodged in 
the Nebraska State Railway Commission are only such that 
are remedial of its regulatory powers. 

4. Public Service Commissions: Easements. The hearing and de- 
termination as to whether or not an easement by prescription 
exists across the right-of-way of a railroad company is not 
regulatory and not within the jurisdiction of the Nebraska State 
Railway Commission. 

The mere fact that a purported easement by 

prescription crosses the right-of-way and tracks of a railroad 

company does not have the effect of lodging jurisdiction in the 

Nebraska State Railway Commission. The rights of a village 

in having such an issue determined are no different than those 

of any other person or entity. 
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Appeal from the Nebraska State Railway Commission. 
Reversed and dismissed. 


Mason, Knudsen, Dickeson & Berkheimer, for appel- 
lant. 


Lloyd E. Chapman, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CartTeER, J. 

This is an appeal from an order of the Nebraska State 
Railway Commission directing the reopening of a cross- 
ing of the Chicago, Burlington & Quincy Railroad in 
the village of Louisville, Nebraska, at a point described 
as the Cherry Street crossing. 

On November 30, 1962, the village of Louisville filed 
its complaint with the commission pursuant to section 
75-427, R. R. S. 1943, praying that the commission direct 
the opening of a road across the railroad’s right-of-way 
at the Cherry Street crossing which had been closed 
by the railroad company in 1959. It was the contention 
of the village that a road had existed at the point in 
question for 50 years and that the village had obtained 
a prescriptive right to a street crossing which the rail- 
road company was required to keep open. The railroad 
company denied the existence of any prescriptive right, 
asserted the dangerous character of a crossing on Cherry 
Street extended, and claimed that a crossing at the dis- 
puted point was not needed and would materially inter- 
fere with its operation of trains. 

The evidence shows that Cherry Street is a north and 
south street which is dedicated and platted as a street 
to the south edge of the railroad company’s right-of- 
way where it intersects First Street, an east and west 
street. There is evidence by the village that a road has 
existed across the railroad right-of-way from the in- 
tersection of Cherry and First Streets for a period of 
50 vears or more. The railroad company’s evidence is 
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to the effect that a road has existed in this area as a 
means of access to freight and passenger depots, and 
other railroad facilities, which road has changed in lo- 
cation as railroad facilities have changed over the years. 
The last change was made in 1954. In 1959 the railroad 
company raised its tracks and removed the planking 
and ballast betwen the rails. In 1959 it placed barri- 
cades across the road on the north and south sides of its 
tracks, thereby denying the use of the road to the pub- 
lic. For the purpose of this opinion we find only that 
the evidence is very conflicting as to whether or not 
the village has obtained an easement by prescription 
across the railroad right-of-way. The primary issue is 
whether or not the commission has jurisdiction to ad- 
judicate the question as to whether or not an easement 
by prescription has been obtained by the village as 
alleged. 

The record is devoid of any evidence that a street or 
road was ever platted, dedicated, or created in the man- 
ner authorized by law, other than the contention that a 
public road has been acquired by prescription. 

The commission was created and its powers and duties 
defined by Article IV, section 20, Constitution of Ne- 
braska. Chicago & N. W. Ry. Co. v. County Board of 
Dodge County, 148 Neb. 648, 28 N. W. 2d 396. Such 
constitutional provision provides in part: “The powers 
and duties of such commission shall include the regula- 
tion of rates, service and general control of common 
carriers as the Legislature may provide by law. But, 
in the absence of specific legislation, the commission 
shall exercise the powers and perform the duties enu- 
merated ' in this provision.” 

‘The Legislature, by section 75-219, R. S. Supp., 1961, 
specifically defined the powers of the commission as they 
relate to railroad crossings, as follows: “The State 
Railway Commission shall have jurisdiction over all 
crossings of highways outside of incorporated villages, 
towns and cities, both public and private, across, over 


494 NEBRASKA REPORTS [ VoL. 177 
Village of Louisville v. Chicago, B. & Q. R.R. Co. 


or under all railroads in the State of Nebraska, * * *.” 
The authority granted the commission by the foregoing 
section is by express terms limited to country roads, 
and has no application to streets in villages and cities. 

In Chicago, R. I. & P. Ry. Co. v. Nebraska State Rail- 
way Commission, 88 Neb. 239, 129 N. W. 439, this court 
had a somewhat similar case before it. In that case the 
village of Hallam condemned a right-of-way for a vil- 
lage street over the right-of-way and railroad tracks of 
the Rock Island railroad. Subsequently a complaint was 
filed with the commission to compel the railroad com- 
pany to open up the public street and place a crossing 
over its right-of-way and tracks to make it available for 
public use. The commission sustained the application. 
This court, in reversing the commission, said: “In the 
instant case, if the proceedings in condemnation are 
valid, the village has an adequate remedy by mandamus, 
one it will be compelled to pursue should the order of 
the commission be affirmed and the railroad build the 
crossing, but refuse to permit travel over its right of 
way.” The holding of the court is summarized in the 
court’s syllabus as follows: ‘The state railway com- 
mission has no authority to order a railway company to 
construct a crossing over its railway at a point within 
the limits of a village where no street has been opened.” 
See, also, State ex rel. Jensen v. Omaha & S. I. Ry. Co., 
103 Neb. 40, 170 N. W. 496. 

We choose, however, to resolve the case on different 
grounds. Title to real estate, including the determina- 
tion of the existence of easements, and the condemnation 
of land for easement purposes are judicial matters within 
the jurisdiction of the courts of this state. We find no 
authority in the statutes for the commission to hear and 
determine such questions. The powers of the commis- 
sion are regulatory in nature and the judicial powers 
lodged in the commission are remedial of its regulatory 
powers. The hearing of a case to determine whether or 
not an easement by prescription exists is not regulatory, 
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and not, within the jurisdiction of the commission under 
its general powers or by express terms. 

This conclusion is supported by the following sections 
of the statutes. Section 75-428, R. R. S. 1943, provides: 
“The provisions of sections 75-219, 75-220, 75-221, 75- 
426, 75-427 and 75-429 shall not be construed as a limita- 
tion on the powers of the State Railway Commission 
which have heretofore been granted, but as _ sup- 
plemental and additional thereto. The powers herein 
granted shall not be construed as extending to the 
projection of a new public highway crossing or to the 
abandonment of an existing public crossing.” It was 
subsequently provided by sections 75-430, 75-431, and 75- 
432, R. R. S. 1943, that the commission shall have power 
to hear applications for changes, alterations, relocations, 
or construction of crossings on highways outside of 
cities and villages. The intent of the statute was to 
withhold any such authority from the commission as to 
crossings within a city or village. Chicago & N. W. 
Ry. Co. v. County Board of Dodge County, supra. 

The village cites many statutes with reference to the 
powers of the commission in regulating railroads. The 
discussion of these statutes would unnecessarily extend 
this opinion. Suffice it to say that they are primarily 
regulatory statutes which have no application to the 
situation that is presently before the court. Under 
these statutes the commission may prescribe regulations 
for the safety and convenience of the public, including 
safety regulations in the construction and maintenance of 
public crossings, the speed of trains in congested areas, 
the regulation of passenger and freight depots, and 
the like. Such statutes provide for the filing of com- 
plaints with the commission and the procedure for their 
disposition. It is axiomatic, however, that such proce- 
dural statutes have application only to matters over 
which the commission is invested with jurisidiction. 

The village attempts to distinguish Chicago, R. I. & P. 
Ry. Co. v. Nebraska State Railway Commission, supra, 
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on the theory that the Cherry Street crossing had been 
open to the public for more than 50 years and that it was 
therefore an open street not within the rule of that 
case. The difficulty with this contention is that it as- 
sumes that the crossing was open because of an ease- 
ment by prescription, which was one of the very issues 
heard by the commission. The village is in no position 
to urge the disputed claim of an easement by prescription 
as a basis for lodging judisdiction in the commission, 
even if the existence of an established easement would 
suffice to lodge jurisdiction in the commission, a ques- 
tion about which we have considerable doubt. The 
rights of the village of Louisville on the question of the 
existence of an easement by prescription are no different 
than those of any other person or entity. The mere fact 
that a purported easement by prescription crosses the 
right-of-way and tracks of a railroad company does 
not have the effect of lodging jurisdiction in the rail- 
way commission. 

We conclude that the commission is without power to 
hear and decide the rights of persons in real property, 
that applicable statutes do not purport to grant such 
authority, and that the commission’s order finding that 
an easement by prescription existed is void and of no 
force and effect. The order of the commission is re- 
versed and the complaint of the village of Louisville is 
dismissed for want of jurisdiction in the commission. 

REVERSED AND DISMISSED. 


HENRY WIESE ET AL., APPELLEES, v. ANTON H. KLASSEN 
ET AL., APPELLANTS. 
129 N. W. 2d 527 
Filed July 8, 1964. No. 35682. 


1. Waters. In an instance where the waters of a stream are ac- 
customed to spill over beyond its banks in times of high water, 
and flow over adjacent lands in its flood plain and to return 
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to the stream at points farther downstream, such waters are 
floodwaters, and not diffused surface waters. 


. A riparian owner of land may not dam or dike against 
floodwaters to the injury of adjacent owners of land. 

8. Trial: Appeal and Error. The trial court is required to consider 
any competent and relevant facts revealed by a view of prem- 
ises as evidence in the case, and a duty is imposed upon this 
court on review of findings made by the trial court to give 
consideration to the fact that the trial court did view the prem- 
ises, providing the record contains competent evidence to support 
the findings. 


Appeal from the district court for Platte County: 
Rosert D. Fiory, Judge. Affirmed. 


Walter, Albert, Leininger & Grant, for appellants. 
C. Thomas White, for appellees. 


Heard before WuireE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 


This is an action in equity wherein Henry Wiese and 
Rose Wiese, plaintiffs and owners of the southeast quar- 
ter of Section 29, Township 20 North, Range 3 West 
of the 6th P.M., in Platte County, Nebraska, seek an in- 
junction enjoining Anton H. Klassen and Orvilleen Klas- 
sen, defendants and owners of the south half of the 
southwest quarter of Section 28, Township 20 North, 
Range 3 West of the 6th P.M., in Platte County, Ne- 
braska, which lands of the defendants immediately ad- 
join the lands of the plaintiffs along the eastern line, 
from maintaining a dike along a meandering creek. 
The land of the defendants whereon the dike is main- 
tained is an 80-acre tract immediately east of the south 
one-half of plaintiffs’ land. 

The case was tried to the court and at the conclusion 
of the trial a judgment was rendered in which the in- 
junction sought was granted. A motion for new trial 
was filed and overruled. From the judgment and the 
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order overruling the motion for new trial the defendants 
have appealed. 

Involved in this action from a factual standpoint is 
a topographical consideration of a large area of land 
including the lands of the parties which has been de- 
scribed from the standpoint of elevations, the direction 
of the natural flow of water over it especially in times 
of heavy and extended periods of rain, speed of runoff, 
interference with flow, natural and artificial channels 
of flow, and effects of accumulation and disposition, 
particularly of delay. 

In a consideration of these questions accuracy in 
detail is not possible since in the record accuracy is 
not found. Of necessity in this light generalities of in- 
formation must be relied upon rather than authentic 
detailed information. 

With this as background for a statement of what the 
case is about it will be stated that the lands involved 
in the action are in a valley and flood plain of a creek 
which is known as Shell Creek and which rises about 
35 or 40 miles to the northwest near the village of 
Newman Grove and flows in a southeasterly direction 
to and through these lands. Apparently Shell Creek is 
a natural drainway from the source indicated to and 
through the lands of the parties here. There is no au- 
thentic information as to the elevations along or im- 
mediately adjacent to the way to the banks of the 
creek. Numerous elevations are indicated on exhibits 
but particular placements of these are not identified. 
It appears that the creek extends southeasterly through 
a flood plain of considerable width and that the lands 
involved here are within that plain. By reason of the 
elevations in the area involved, the lands of defendants 
are in progression of flow of water on a slightly lower 
level than those of the plaintiffs. In this light it ap- 
pears that in case of the existence of more water than 
the creek was able to carry there would be an over- 
flow which overflow would be controlled in direction 
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by the adjacent natural elevations in the absence of 
artificial barriers. In truth the real question of concern | 
attaches to this matter of overflow and its consequences. 

The course of overflow under the record in this case, 
as will become apparent, would be in part at least over 
and upon the lands of the defendants. The extent of 
course would depend upon the extent and quantity of 
overflow. 

Thus narrowed the following is disclosed by the rec- 
ord: Prior to 1961 there was no interference with or 
obstruction of overflow of water within or in the vicin- 
ity of the lands involved here. In that year the defend- 
ants constructed a dike across the most of their land 
lying to the east of plaintiffs’ land which dike generally 
followed the creek channel. The distance was not equal 
at all points but generally it was not far from the creek 
channel and from the east line of the plaintiffs’ land. 
This dike had a general elevation above the creek and 
the plaintiffs’ east line of about 5 or 6 feet. 

The design of the dike was to protect all of the land 
of defendants lying east of the creek channel except 
the narrow strip between the dike and the lands of the 
plaintiffs, in case of overflow in the flood plain and to 
cause the overflow to pass to the south on the west side 
of the dike and to prevent it from flowing naturally 
upon the land area east of the dike. 

As to this the plaintiffs say an additional effect of 
this, as is made clear by the evidence, is that the flood 
plain at its crossing of the line between the lands of 
the plaintiffs and the defendants at the dike is reduced 
‘and narrowed. 

The defendants’ response to this substantially is that 
although there was this obstruction of overflow in the 
flood plain no damage did or could result to the plain- 
tiffs. They make contentions as to this among which 
are that there would be such rapidity of overflow that 
no damage would ensue, and in addition that the chan- 
nel or, as it is denominated in the record, the borrow pit 
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created by the construction of the dike provided pas- 
sage for the water which would have flowed normally 
in the flood plain in the absence of the dike. 

’ As against this evidence of the defendants, the plain- 
tiffs denied generally that there was no overflow dam- 
age to them after and because of the construction of 
the dike. Specifically they adduced evidence describ- 
ing the topographical area of parts of their land all of 
which, before the dike was constructed, drained nor- 
mally through the flood plain onto the lands of the de- 
fendants. There were 47 acres at the west edge and 13 
acres toward the northeast corner which were used for 
raising of crops and between the 47 acres and the 13 
acres there was an area of about 30 acres of pasture. 
This pasture land had an elevation slightly above the 
area to the east and the area to the west. 

The evidence of plaintiffs as to both of the farmed 
areas is that in instances of heavy, intermittent, and 
frequent rainfall diversion caused by the dike would 
cause water to collect and damage crops thereon. With 
particular reference to the 47-acre area when the flow 
exceeded, as it did at times, the elevation of the pasture 
area, the water would flow over it and to the westward 
into farmed area where it would collect and pond in 
low spots without outlet until it disappeared by evap- 
oration or seepage, the result of which was damage and 
destruction of the crops thereon. 

The plaintiffs adduced evidence of incidents of over- 
flow .prior to the construction .of the dike and of large 
quantities of water moving over onto the land of the . 
defendants.. 

They also adduced evidence as to the effect of over- 
flow on their lands after the construction of the dike 
and the benefits thereof flowing to the lands of the de- 
fendants. The effect of this was to indicate that the 
defendants were greatly benefited but that the plain- 
tiffs were greatly damaged. There is no proof of any 
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particular amount of damage to plaintiffs or of benefit 
to the defendants. , 

What has been said makes it clear that the defendants 
here constructed a dike the purpose of which was to 
divert floodwaters to adjacent land. The waters diked 
against were floodwaters. They were from a stream 
which was accustomed to spill waters beyond its banks 
in times of high water and to flow over adjacent lands 
in its flood plain and to return to the stream at points 
farther downstream and thus were floodwaters and not 
diffused surface waters. See, Cooper v. Sanitary Dist. 
No. 1, 146 Neb. 412, 19 N. W. 2d 619; Mohatt v. Olson, 
146 Neb. 764, 21 N. W. 2d 516; Mader v. Mettenbrink, 
159 Neb. 118, 65 N. W. 2d 334; Frese v. Michalec, 148 
Neb. 567, 28 N. W. 2d 197. , 

A riparian owner, as were the defendants, may not 
dam or dike against floodwaters to the injury of ad- 
jacent owners of land. See, Snyder v. Platte Valley 
Public Power & Irr. Dist., 144 Neb. 308, 13 N. W. 2d 
160, 160 A. L. R. 1154; Cooper v. Sanitary Dist. No. 1, 
supra; Frese v. Michalec, supra. 

This court must consider this case de novo and deter- 
mine the question of whether or not the plaintiffs were 
damaged and injured by the diking of the defendants. 

The defendants contend that this must be done with- 
out reference to any findings of the district court and 
de novo without reference to the fact that there may 
have been evidence to support the conclusion reached in 
the district court. In this connection it is pointed out 
that the district court heard the evidence, viewed the 
areas involved, and rendered its findings and judgment 
in the light of this. 

In support of this contention the defendants cite sec- 
tion 25-1925, R. R. S. 1943; Toelle v. Pruess, 172 Neb. 239, 
109 N. W. 2d 293; and Prauner v. Battle Creek Coop. 
Creamery, 173 Neb. 412, 113 N. W. 2d 518. These cases 
do not support the contention. The statutory provision 
supports only the proposition that the conclusion reached 
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by this court must be its own and based on the plead- 
ings and evidence and not on the conclusion of the district 
court. Examination of the conclusion of the district 
court is not prohibited. The true rule is stated as fol- 
lows in Hehnke v. Starr, 158 Neb. 575, 64 N. W. 2d 68: 
“The trial court is required to consider any competent 
and relevant facts revealed by a view of premises as 
evidence in the case, and a duty is imposed upon this 
court on review of findings made by the trial court to 
give consideration to the fact that the trial court did 
view the premises, providing that the record contains 
competent evidence to support the findings.” See, also, 
Probert v. Grint, 148 Neb. 666, 28 N. W. 2d 548; Jack 
v. Teegarden, 151 Neb. 309, 37 N. W. 2d 387. 

Returning now to the question of damage and in- 
jury to the plaintiffs, it is stated here that while the 
respective and relative elevations of the lands and what 
appears thereon find no accurate descriptions in the 
record, the general aspect relating thereto, except as 
to consequences, is reasonably clear. It may not well be 
said that there was not evidence of a potential for 
damage from and after the dike was constructed, and 
that there was evidence of actual damage during 1 year 
after the construction. 

The most comprehensive evidence as to this is con- 
tained in the testimony of Raymond H. Reed, a con- 
sulting engineer, called as a witness by the defendants. 
This witness gave testimony of the depth of the borrow 
pit from which the dike was constructed as from 2 to 
4 feet; that Shell Creek crosses the valley or what is 
referred to as the flood plain all of the way; that this 
would cause the plain to be narrowed; that the width 
of the plain would affect the speed of runoff; that the 
height of the dike affected the runoff; and that the dike 
would cause water to pile up but in runoff it probably 
would not affect the 13 acre tract of plaintiffs’ land or 
the 47-acre tract. This testimony was elicited on direct 
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examination and the conclusions are based on opinion 
and not factual information related to flow. 

On cross-examination and by opinion based on ex- 
perience this witness in substance said that the area of a 
flood plain cannot be restricted and not adversely affect 
the rate of drainage, but the extent could not be stated 
except by specific study as to time and the amount of 
water involved; that no such study was made; that the 
flood plain to the east was reduced by approximately one- 
half; that the dike would prevent the floodwater from 
following the plain and would divert it so that none 
of it would be permitted to go to the east; and that stand- 
ing water on growing crops could cause them to die. 

In the light of this it becomes clear that approximately 
fifty percent of the water which came down the flood 
plain was diverted from the lands of the defendants to 
and upon the lands of the plaintiffs where the potential 
for damage and injury to the plaintiffs existed. 

There is evidence in the record here that, in addition to 
the potentional, damage and injury did ensue. It is 
true that there is an absence of proof as to the amount 
of damage but there is undisputable evidence of actual 
damage. The specific evidence of this is that of back- 
ward flow of floodwater over the pasture into the culti- 
vated field to the west where it accumulated and ponded, 
the result of which was to destroy and damage growing 
crops of the plaintiffs. There was other evidence tend- 
ing to prove damage but it does not require further 
mention in the light of this which appears to sufficiently 
support the contention that damage was proved by the 
plaintiffs. 

In this case plaintiffs sought by their pleaded cause of 
action to obtain an injunction and a judgment for dam- 
ages. A judgment for damages was denied, obviously 
for the reason that there was an absence of proof of 
any amount which they were entitled to recover. This 
action of the court was proper. 

As to the request for injunction the defendants were 


504 NEBRASKA REPORTS [VoL. 177 
Thorpe v. Zwonechek 


ordered to remove the dike or to lower its elevation in 
the manner specified in the judgment. The record sus- 
tains the judgment. 

The judgment of the district court is therefore 


affirmed. 
AFFIRMED. 


Dorotuy THORPE, APPELLEE, v. JOHN D. ZWONECHEK, 
APPELLANT. 
129 N. W. 2d 483 


Filed July 3, 1964. No. 35685. 


1. Automobiles: Negligence. An issue concerning gross negligence 
under our guest statute, section 39-740, R. R. S. 1943, must be 
decided on the particular facts and circumstances of each case. 

2. Trial: Negligence. If the evidence is conflicting and reason- 
able minds could draw different conclusions, it is for the jury. 
But, when the evidence is resolved most favorably to the exist- 
ence of gross negligence, and thus the facts are determined, the 
inquiry of whether or not they support a finding of gross negli- 
gence is one of law for the court. 

3. Automobiles: Negligence. If there is evidence of imminent dan- 
ger apparent to the driver of an automobile, and if he is timely 
warned by the passenger but persists in negligent driving, 
heedless of the consequences of his negligent driving, ordinarily 
there is sufficient evidence to submit the case to a jury. 

4. Trial. Instructions must be considered and construed together. 
A party cannot complain that a correct instruction is not suffi- 
ciently specific when no request is made for more explicit 
instructions. 

5. Negligence. Gross negligence does not necessarily extend to 
wanton or willful or intentional disregard for the guest’s safety. 
It may arise from a series of acts or omissions, or both, none 
of which standing alone would constitute more than ordinary 
negligence. 

6. Trial: Damages. An instruction which informs the jury of the 
nature of present worth, without fixing any rate of interest or 
rigid formula, and requires it to reduce future damages to their 
present worth, is proper. An example is not essential. A jury 
may be entrusted to apply its common sense and common 
knowledge to the actual ascertainment of present worth. 
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7. -Juries. The nature and extent of voir dire examination rests 
in the discretion of the trial court. If a party makes no chal- 
lenge for cause and accepts the jurors, ordinarily he waives any 
objection to. their selection as jurors, 


Appeal from the district court for Gree County: 
Ernest A. Hupka, Judge. Affirmed. 


John E. Dougherty, for appellant. 2 + 
Steinacher & Vosoba and Stanley Bartos, for appellee. 


Heard before White, C. Ae CARTER, MEssmore, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


Wuite, C. J. i 

Plaintiff, a guest passenger, sues for personal injuries 

resulting from an automobile accident occurring when 
defendant lost control of his vehicle and crashed into 
a bridge abutment on a gravel county road about 3:30 
a.m.,;.on February 14, 1959. Trial was had-to a jury re- 
sulting in a verdict for $25,000: from which the defend- 
ant appeals. The assignments of error are numerous 
and the ones discussed will be Beelted separately as they 
are reached in this opinion. 
' Substantially, the facts are not in dispute. The acci- 
dent occurred at about 3:30 a.m., on February: 14, 1959, 
in the valley bottom of two hills on a gravel road near 
De Witt, Nebraska. A maintainer had cleared recent 
snow from the road, and it was a clear night. The de- 
fendant Zwonechek’s vehicle, driven by’ him, struck 
the corner of a bridge; and the plaintiff was thrown from 
the vehicle and ‘sustained serious: injuries and- multiple 
fractures involving the pelvis and ribs. 

The ‘plaintiff and the defendant had been divorced 
for about 2 years at the time of the accident. - Plaintiff 
was living in Iowa and, on defendant’s invitation, came 
to the defendant's home at De Witt to: settle” a furniture 
dispute growing out of their divorce decree. ‘At about 
1 p.m., on the afternoon of February. 13, 1959, they set- 
tled this dispute at: the defendant’s home; and the plain: 
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tiff was going to return to Lincoln enroute to her home 
in Winterset, Iowa. While at the defendant’s home they 
each drank a small glass of wine, then traveled to Wil- 
ber where they each drank one highball and the de- 
fendant drank part of another one, and as they left the 
tavern the defendant bought a bottle of whiskey. They 
drove to Lincoln and the defendant took the plaintiff 
to a tavern where she had previously worked and to 
several other places where she visited friends. Except 
for a sip of a ten-cent beer at the tavern in Lincoln, 
neither of the parties drank anything during this period 
of time. They then went to the bus depot but the 
plaintiff was unable to leave Lincoln as no buses were 
scheduled at this time of the evening. At the suggestion 
of the defendant, they went to a “night club” west of 
Lincoln to kill time because a train was not immediately 
available. They arrived at the “night club” about 11 
p.m., ordered set-ups, opened the fifth of whiskey the 
defendant had purchased in Wilber, each had two high- 
balls, danced quite a few times with each other, and de- 
fendant called the depot and inquired about train de- 
partures. They left the “night club” about 1 a.m., went 
to an eating place where they had hamburgers and 
coffee, but nothing else to drink, and then drove to the 
train depot. It was about 2 a.m., when they arrived 
at the train depot, and plaintiff’s train did not leave 
until about 10 a.m. Defendant prevailed upon the plain- 
tiff to ride to De Witt with him so that he could restart 
his hydroelectric plant operation but promised to bring 
the plaintiff back to Lincoln in order to catch her train. 
At about 2:30 a.m., on February 14, 1959, the defendant 
drove south out of Lincoln on the paved highway 
and traveled generally at a speed of 55 miles per hour. 
Plaintiff testified that she noticed nothing unusual about 
the defendant’s driving and that he was not under the 
influence of intoxicating liquor. The defendant turned 
off the paved highway and traveled west on a gravel 
road he called a “short-cut.” Plaintiff watched the 
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speedometer, and the defendant kept driving at 55 
miles per hour, the same speed at which he drove on 
the paved highway. About a mile west after the de- 
fendant had turned off the paved highway, and while 
driving on the gravel road, defendant’s vehicle sud- 
denly lurched violently almost off the shoulder and cross- 
wise in the road. Plaintiff told the defendant to slow 
down, that the road was not in shape to drive on it at 
55 miles per hour, and that the road “must have been 
icy.” After this lurch the defendant continued to drive 
at 55 miles per hour and didn’t drive straight. Plaintiff 
told the defendant to stop if he were sleepy, but he still 
didn’t decrease his speed. Plaintiff again told the de- 
fendant to slow down because the road was so bad. 
Defendant admits that he did not slow down after plain- 
tiff’s protests about the speed at which he was driving, 
that his reflexes may not have been what they should 
have been, that the road had thawed but was frozen at 
the time of the accident, that the plaintiff told him to 
stop if he were sleepy, and that he might have been 
sleepy. The accident happened at about 3:30 a.m., about 
5 or 6 miles west of where the defendant turned off 
the highway, and as they approached a bridge in a 
valley between two hills. The defendant hit ruts east 
of the bridge, lost control of his car, and there was a 
violent lurch and a “horrible crash” into the east bridge 
abutment. Plaintiff was thrown out of the car, was 
on her back in the road, heard steam fizzing, and thought 
she was going to die. She was confined to the hospital 
for about 2 months, suffered from severe shock, and was 
in critical condition due to numerous fractures and in- 
ternal injuries. Plaintiff suffered continuing pain of the 
most severe type that limited treatment, and she re- 
turned to the hospital a year later for removal of bone 
encroaching on the bladder and vagina. In spite of 
several attempts, plaintiff is unable to work as a wait- 
ress, her usual occupation,: and is now receiving state 
rehabilitation allotments. 
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Defendant told the sheriff at the time ofthe acci- 
dent that he fell asleep. He further testified that be- 
cause of the thawing during the day and the freezing at 
night there were ruts in the road and that driving -was 
confined to the center of the gravel following the 
frozen tracks carved out. during the thawing period. 
His exact testimony in this respect is as follows: “Q 
All right. What, if anything, happened in that four mile 
period before the accident happened with reference— 
did it— was the car all over ‘the road, or tell us what 
it. was doing. A No, I said‘ that I did make a little 
mistake here, I said that it was soft on the shoulder, -but 
it wasn’t, there were—it had, the road, it had thawed 
the day before, and the road was frozen in the evening 
and, so, anybody that had driven anywhere except on 
the path right down the middle where everybody took 
it, except where they come to the top of hills, there 
was—they’d sunk in and there were some ruts and that’s 
what I hit, what threw me off. * * * Q Now’as you 
come—just tell us in your own words what happened, 
as you came up there to that bridge, if you remember 
the bridge, or whatever it is,-just tell in your own 
words without any prompting’ from me. A Well, Vil 
admit that I was—that I was: sleepy, and, as I say, I 
know that there were ruts east of the bridge and as 
I said before, these gravel roads they always take the 
center except when they come to the top of a-hill; well 
this is the-same sort of a deal, all of them drove in the 
center because you could see’ and on approaching the 
bridge from the east side,’ and somebody: had driven 
while it was, the day before, when it had thawed some- 
body had driven on the side’a little bit and made ruts, 
and that’s what I hit. * * * Q I’m not asking you 
what you have done, I am asking if you remember of 
dozing off or anything like that’ this particular night? 
A Well, I don’t remember dozing way off, but I must 
have been sleepy.” (Emphasis’ supplied.) © 

Defendant argues the insufficiency of the aviderice 
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under our previous. decisions..to sustain a-finding of 
gross negligence. No contention is made in this.case as 
to contributory negligence of the plaintiff. An issue 
concerning gross negligence under our guest statute, 
section 39-740, R. R. S. 1943, must be decided on. the -par- 
ticular facts and circumstances of each case. Sautter 
v. Poss, 155 Neb. 62, 50 N. W. 2d 547; Kiser v. Christen- 
sen, 163 Neb. 155, 78 N. W. 2d 823; Werner v. Graben- 
stein, 165 Neb. 231, 85 N. W. 2d 297. If the evidence is 
conflicting and reasonable minds could draw different 
conclusions, it is for the jury. But, when the evidence 
is resolved most favorably to the existence of gross neg- 
ligence, and thus the facts are determined, the inquiry of 
whether or not they support a finding of gross negligence 
is one of law for the court. Ottersberg v. Holz, 159 Neb. 
239, 66 N. W. 2d 571; Morris v. Erskine, 124 Neb. 754, 248 
N. W. 96; Lincoln v. Knudsen, 163 Neb. 390, 79 N. W. 2d 
716; Werner v. Grabenstein, supra. Admittedly, the at- 
tempt to color match cases in this area is difficult. How- 
ever, decisions of this court have given -significance to 
certain elements that should be found to justify a con- 
clusion of gross negligence. In discussing this matter, 
our court said in Werner v. Grabenstein, supra, as fol- 
lows: “In Thurston v. Carrigan, 127 Neb. 625, 256 N. W. 
39, it is said: ‘In the cases of Morris v. Erskine, supra 
(124 Neb. 754), Gilbert v. Bryant, 125 Neb. 731, Swengil 
v. Martin, 125 Neb. 745, and Sheehy v. Abboud, 126 
Neb. 554, wherein the guest was permitted a recovery, 
the imminence of danger was apparent to the driver and 
he was cautioned by the guest, but persisted in his neg- 
ligent driving. The facts in each of those cases dis- 
close that the driver was at least heedless of. the con- 
sequences which might ensue by his reckless operation 
of the car, which involved, not only the rate of speed, but 
included other conditions which enhanced the peril and 
which were open to the driver.’ ” 

We note that the defendant driver in the present case 
was cautioned in three areas. He was correctly told 
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that his speed was too fast, was warned of the condition 
of the road, and his attention was directed toward his 
sleepy condition. The near accident shortly before 
should have jolted him into reality. His own testimony 
completely confirms the danger of the situation. He 
had knowledge of the imminence of danger if he per- 
sisted in driving in the frozen narrow path and ruts of 
the gravel road at the speed of 55 miles per hour. He 
had abundant opportunity to desist and he was heedless 
of the repeated warning and of the consequences of his 
manner of driving. The presence of imminence of dan- 
ger visible to, known by, or made known to a driver, to- 
gether with a persistence in negligence apparently heed- 
less of the consequences are factors given material, if 
not controlling, significance in Gummere v. Mudd, 139 
Neb. 370, 297 N. W. 622; Paxton v. Nichols, 157 Neb. 152, 
59 N. W. 2d 184; and Born v. Estate of Matzner, 159 Neb. 
169, 65 N. W. 2d 593. There was no other car or mov- 
ing object involved in the present case, and no excuse 
of any nature appears for the defendant to lose control 
of his vehicle and strike a plainly visible bridge abut- 
ment. We think the evidence in this case when con- 
sidered as a whole is ample to justify submission of 
the question of gross negligence to the jury. 

Defendant next complains of instruction No. 8 given 
by the trial court which said in part: “You are in- 
structed that the law requires the driver of a motor ve- 
hicle to operate it at such a speed and have it under 
such control that he can by exercise of due care avoid 
accidents and injuries to others or passengers within 
the motor vehicle.” 

There was no other vehicle, driver, or pedestrian in- 
volved in this accident. Defendant complains that it 
places the burden of complete contro] on him and cites 
Ficke v. Gibson, 153 Neb. 478, 45 N. W. 2d 436. The in- 
struction condemned in that case was one that required 
“complete control.” The instruction under attack does 
not so command. Its fair import is simply reasonable 
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control as apparent from the language “such control 
that he can by exercise of due care avoid accidents.” 
There is no merit to this contention. 

Defendant attacks instructions Nos. 11 and 12 as to 
the measure of damages. These instructions are too long 
to be quoted in this opinion. They correctly and ade- 
quately state the measure of damages and are sup- 
ported by the evidence. Defendant contends that the 
court required the jury to accept the figures as to hos- 
pital and medical expenses, which were in evidence only 
by virtue of a stipulation, as to what amounts the wit- 
nesses would testify if called. The court did not require 
it to accept the figures in the stipulation but told the 
jury it could find only “such fair and reasonable sums 
as She has paid or incurred.” The jury, under this in- 
struction, could disregard all or any portion of the 
stipulated testimony. If counsel] desired a more specific 
instruction in any particular area of damages, he should 
have so requested. See, Stahlhut v. County of Saline, 
176 Neb. 189, 125 N. W. 2d 520. Defendant cites Bor- 
cherding v. Eklund, 156 Neb. 196, 55 N. W. 2d 643. What 
was said therein referred to a situation where no dam- 
age instruction of any nature was given. In the present 
case, the court did instruct the jury as to the various 
elements of damage sustained by the evidence, both 
past and future, and the effect of the complaint made is 
that it could have been more detailed. There were 
no requested instructions as to damages from the de- 
fendant. The defendant’s claim that there is no evi- 
dence to sustain a finding of future pain and suffering 
is without merit. It may be fairly said that this record 
could lead to no other conclusion than that the plain- 
tiffs injuries are permanent in character and will re- 
sult, with reasonable medical certainty, in future pain 
end suffering. The medical testimony, especially by 
Dr. Elias, directly supports this conclusion. The court 
instructed the jury that it could allow only such future 
damages “as have been shown by the evidence, with 
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reasonable certainty, * * *.” Further, -the court, as to 
earnings, submitted only that which “will fairly and rea- 
sonably compensate her for loss of earnings and tips, 
if any * * * up to the present time.” In the light of the 
undisputed evidence that the plaintiff has tried reem- 
ployment as a waitress several times and is unable to 
perform the duties incident thereto, and the fact she 
is employed in a rehabilitation job supplemented by 
state aid, in this respect, the error if any was in favor 
of the defendant and he cannot be heard to complain. 

Defendant attacks instruction No. 12 relating to pres- 
ent worth. It reads as follows: “You are instructed. if 
you find that the plaintiff is entitled to recover for 
monetary losses, if any, which will be sustained in the 
future as a result of the injuries sustained, the amount 
you find said plaintiff should recover for such loss should 
be reduced to its present worth by taking into consid- 
eration the earning power of money from the present 
time to the time it is found that the actual loss will be 
sustained and only the present worth thereof should 
be included in your verdict.” 

Defendant complains that no formula is given for 
determining present worth and that future damages are 
not limited to those occurring with reasonable certainty. 
Instructions must be construed together and instruction 
No. 11, preceding this one, told the jury that future 
damages could not be allowed unless with reasonable 
certainty. There is no merit to this contention. 

The instruction as to present worth was correct and 
is without error. An instruction which informs the 
jury of the nature of present worth, without fixing any 
rate of interest or rigid formula, and requires it to re- 
duce future damages to present worth, is proper. An 
example is not essential. A jury may be entrusted to 
apply its common sense and knowledge to the actual 
ascertainment of present worth. Jacobsen v. Poland, 
163 Neb. 590, 80 N. W. 2d 891; Patras v. Waldbaum, 170 
Neb. 20, 101 N. W. 2d 465. Defendant cites Patras v. 
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Waldbaum, supra. Patras condemned the giving of 
specific discount or interest rate, did not require the 
court to define a “method” of arriving at the amount 
but specifically stated: “* * * a fixed formula should 
not be given which the jury is required to follow. It 
should receive only an explanatory or illustrative one 
to aid it in arriving at its verdict.” In the present case, 
no fixed formula was given and none was required. The 
instruction given was consistent with and followed. the 
holdings in both Jacobsen v. Poland, supra, and Patras 
v. Waldbaum, supra. The clear import of the Jacob- 
sen case was to point out the difficulties and condemn 
the attempt to set out a precise example or rigid 
mathematical formula to determine present worth. The 
contention of error in this instruction is without merit. 

Defendant complains of instruction No. 5 defining 
gross negligence because it includes the language, “* * * 
but not necessarily extending to wanton or wilful or in- 
tentional disregard for the guest’s safety.” He claims 
this corrupts the basic definition given in Morris v. Er- 
skine, supra, and that our. court has not defined gross 
negligence including any such language in any case. 
Quite to the contrary, this exact language was used and 
approved in Gilbert v. Bryant, 125 Neb. 731, 251 N. W. 
823; Sterns v. Hellerich, 130 Neb. 251, 264 N. W. 677; 
and Hamblen v. Steckley, 148 Neb. 283, 27 N. W. 2d 178. 
This contention is without merit. 

Defendant complains of instruction No. 2 which in its 
first subdivision tells the jury that it must find the de- 
fendant guilty of negligence, and then in subdivision 
No. 2 of the same instruction, tells it “that such negli- 
gence of said defendant, if any, was gross negligence 
as hereinafter defined,” and then in subdivision No. 3 
tells the jury that such gross negligence must be the 
proximate cause of the accident, etc. The defendant 
says that this permits the jury to return a verdict based 
on a finding of ordinary negligence. It is obvious that 
the plain meaning and import of the whole instruction 
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was to require the proving of gross negligence and not 
mere ordinary negligence. The language here used 
served clarity and to the defendant’s benefit emphasized 
the necessity for reaching a finding of a greater negli- 
gence than ordinary negligence. Gross negligence was 
properly defined in another instruction. There is no 
merit to this contention. 

Defendant complains of certain questions asked by 
plaintiff's counsel on voir dire examination of the jury 
panel. Assuming that the questions were objectionable, 
defendant fully examined the prospective jurors as to 
the same subject matter covered in the alleged objec- 
tionable questions. At no time did he challenge any 
of the jurors for cause or claim their disqualification. 
We recently said in State v. Eggers, 175 Neb. 79, 120 N. 
W. 2d 541, as follows: ‘In the instant case, the’ defend- 
ant was represented by counsel who knew the proper 
method of raising the question of disqualification of 
jurors. For his own reasons he elected not to do so and 
passed the jurors selected for cause. By passing the 
jurors for cause, the defendant waived any objection 
to their selection as jurors. The right to challenge 
jurors for disqualification is a right which may be 
waived even in a capital case. Bufford v. State, 148 
Neb. 38, 26 N. W. 2d 383. Defendant is not permitted 
to change his mind after an unfavorable verdict.” We 
find no merit to this contention. 

Lastly, defendant contends prejudicial error in closing 
argument of plaintiff’s counsel. This is because at one 
point counsel asked the jurors what plaintiff’s pain and 
suffering would be worth to them. Defendant cites an 
Iowa case, Russell v. Chicago, R. I. & P. R. R. Co., 249 
Iowa 664, 86 N. W. 2d 843, 70 A. L. R. 2d 927, in which 
the appellate court held it was not error for the trial 
court to grant a new trial as to such statements in clos- 
ing argument. In the present case, the above question 
or remark is so closely interwoven with discussion as 
to what a reasonably prudent person would award for 
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such damages that we fail to see any prejudicial error. 
There is no yardstick by which pain and suffering may 
be accurately measured and yet counsel is entitled to 
argue such damages. The jurors must be guided by 
the evidence as interpreted by their own observation, 
experience, and sense of fairness and right. Chicago 
& N. W. Ry. Co. v. Candler, 283 F. 881, 28 A. L. R. 1174. 

There is no contention here that the verdict was ex- 
cessive and no error was assigned in that respect. The 
evidence clearly supports the verdict. The injuries are 
serious, permanent, and undisputedly disabling. There- 
fore, we do not think we should reverse the judgment 
on account of claimed error in the argument as to dam- 
ages. See, Chicago, R. I. & P. Ry. Co. v. Gunn, 112 Ark. 
401, 166 S. W. 568, Ann. Cas. 1916E 648; Church v. Lar- 
ned, 206 Mich. 77, 172 N. W. 551. 

This case was fully and fairly tried, the jury was prop- 
erly instructed, and we can find no prejudicial error in 
the record. The judgment of the trial court is correct 
and is affirmed. 

AFFIRMED. 


TERRY CARPENTER, INC., A CORPORATION, APPELLEE, V. 
DonaLp L. Woop ET AL., APPELLANTS. 
129 N. W. 2d 475 


Filed July 3, 1964. No. 35687. 


1. Statutes. In construing an act of the Legislature, all reason- 
able doubt must be resolved in favor of constitutionality, and if 
a statute is subject to more than one construction, the court will 
adopt the one which will make the act constitutional. 

2. Sunday. A prohibition of activities on Sunday for the promo- 
tion of health, peace, and good order of society by requiring a 
periodic day of rest is sustainable on the ground that it is 
within the domain of the police power. 

8. Statutes. While it is competent for the Legislature to classify, 
the classification to be valid must rest on some reason of public 
policy, some substantial difference of situation or circumstances 
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that would “naturally suggest the justice or expediency of di- 
verse legislation with respect to the objects classified. 
Exact conformity or absolute harmony and symmetry 
between groups, while desirable, are not always obtainable. 
Constitutional provisions are met if a legislature responds to 
the practical everyday facts with which it deals. 
In order to see whether the excluded classes or trans- 
- actions in a legislative act are on a different basis than those 
included, we must look to the purpose of the act. The objects 
and ‘purposes of a law present the touchstone for Gereuainine 
proper and improper classifications. 
-—. A declaration of severability in a legislative act is a 
declaration of the intent of the Legislature that it would have 
passed the act. with the invalid parts omitted. 
When a legislative enactment in which such a declara- 
tion appears contains valid and void provisions, the valid pro- 
‘visions will be upheld if it is a complete law in itself, capable 
of enforcement and is not dependent upon that which is invalid. 
When the invalid portions of the act are so interwoven 
_with the rest that the act may not be operative with the void 
portions eliminated or where it is obvious from an inspection of 
the act that the invalid portion formed the inducement for the 
passage of the act, the whole act fails. 


Appeal from the district court for Scotts Bluff County: 
Trep R. Fewer, Judge. Affirmed. 


Donald L. Wood and Marvin L. Holscher, for appel- 
lants. 


Lyman & Winner, for appellee. 


Heard before Wuire, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 

This is an action filed in the district court for Scotts 
Bluff County by Terry Carpenter, Inc., a corporation, 
hereinafter referred to as plaintiff, to declare Legislative 
Bill 710 void and unconstitutional, and for an injunction 
permanently enjoining the defendants, Donald L. Wood, 
county attorney, and Steve Warrick, Jr., sheriff of Scotts 
Bluff County, hereinafter referred to as defendants, 
from enforcing its provisions against the plaintiff. The 
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trial court held the statute to be unconstitutional and 
void, and the defendants have -perfected an appeal to 
this court. 

- Legislative Bill 710, popularly described as “A Sunday 
closing law,” and hereinafter referred to as L. B. 710, 
was enacted by the Seventy-third Session of the Legisla- 
ture of the State of Nebraska. Laws 1963, c. 392, p. 1242; 
§§ 69-901 to 69-908, R. S. Supp., 1963. 

To understand the provisions discussed hereinafter, 
we set out the first five sections of the act, which are 
as follows: 

“Section 1. It is hereby declared that the intent and 
purpose of this act is to promote the health and welfare 
of the people of the State of Nebraska by establishing a 
common day of rest and recreation for the people of the 
State of Nebraska. 

“Sec. 2. As used in this act unless the context other- 
wise requires: 

“(1) Person shall be construed to include any natural 
person, partnership, club, association, or corporation; 
and 

“(2) Sale and selling shall be limited to sales at retail 
to the ultimate consumer and shall be construed to in- 
clude renting where ultimate sale is contemplated. 

“Sec. 3. It shall be unlawful for any person to en- 
gage in, or to employ others to engage in, the business 
of selling or offering for sale the following commodities 
on the first day of the week, commonly known as Sun- 
day: Clothing and wearing apparel; clothing acces- 
sories; housewares, household equipment, and supplies; 
home, business, or office furniture and furnishings; 
household, personal, business, or office appliances; hard- 
ware, tools, and paints; food for consumption away from 
the premises where sold, except as provided in section 
4 of this act; building and lumber supply materials, 
jewelry, silverware, watches, and clocks; luggage and 
leather goods; musical instruments and recordings; toys, 
radios and television sets, receivers, record players, re- 
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cording devices, and components and parts therefor; 
sporting and recreational equipment, accessories and 
supplies, except where sold on the premises where they 
are to be used; cameras, projectors, and parts and 
equipment therefor, except film, flash bulbs and bat- 
teries; business and office machines; optical goods, ex- 
cept sun glasses; yard goods, trimmings, and sewing 
supplies; and pet supplies and equipment. 

“Sec. 4. Nothing in this act shall be construed to pro- 
hibit the sale of: ' 

“(1) Any goods for charitable or government pur- 
poses; nor the sale of any goods not enumerated in sec- 
tion 3 of this act; or 

“(2) Drugs, medicines, medicinal and surgical sup- 
plies and appliances; sickroom supplies and sanitary 
goods; milk and dairy products; bakery products; fresh 
fruits and vegetables where sold on the premises on 
which grown; food prepared for immediate consumption; 
ice, ice cream, ices, confectionaries and beverages; news- 
papers, periodicals and books and pamphlets; tobacco 
products and smokers’ supplies; gasoline, motor fuels, 
fuel additives, lubricants, anti-freeze and emergency 
repair and replacement parts for immediate installation 
on motor vehicles, farm equipment, boats, and aircraft, 
including tires, batteries and accessories for immediate 
and emergency installation; emergency plumbing, heat- 
ing, cooling and electrical repair and replacement parts 
if installed by a person regularly engaged in that trade 
or buSiness; cooking, heating, and lighting fuel; elec- 
tricity, water and steam; bait; ammunition; athletic, 
sporting and recreational equipment, accessories and 
supplies if sold on the premises where they are to be 
used; funeral and burial supplies; feeding and sanitary 
supplies for infants; stationery and writing supplies; 
cosinetics, toiletries and shaving and grooming supplies, 
except power operated devices; articles customarily 
sold as souvenirs and momentos; and post cards. 

“Nothing in this act shall be construed to prohibit the 
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sale, or offering for sale, on Sunday of any of the items 
listed in section 3 of this act, as part of any bona fide 
trade show, fair, or exhibition sponsored by or for the 
benefit of any nonprofit trade, labor, industry, or gov- 
ernmental organization or body, or where sold in or 
from any place of business in this state employing not 
more than two persons, including the proprietor and a 
third part-time employee not working more than five 
days per week, on Sunday and throughout the week. 
For the purpose of this section, place of business shall 
mean a business under one management, and shall in- 
clude all lessees and sublessees. 

“Sec. 5. Nothing in this act shall extend to those 
who conscientiously observe the seventh day of the 
week as the Sabbath and in pursuance of such observ- 
ance shall close and keep closed their store, shop or 
other place of business on the seventh day of the week, 
commonly known as Saturday.” 

Plaintiff is a Nebraska corporation maintaining a re- 
tail store in the village of Terrytown, Scotts Bluff Coun- 
ty. It remains open 7 days a week, selling at retail 
groceries; food stuffs, both perishable and nonperish- 
able, including beverages; hardware; paints; clothing; 
items commonly found in a variety store; wearing ap- 
parel; tools; food for consumption away from. the prem- 
ises where sold; building supplies and materials; jewelry; 
clocks; luggage and leather goods; records; toys; radios; 
cameras; and sporting goods. More than 10 percent 
of its earnings result from Sunday sales. 

On Sunday, October 20, 1963, plaintiff, through its 
employees, sold one of its customers a can of paint, a 
toy, two cans of vegetables, one pair of hose, and one can 
opener. On October 21, 1963, the defendant Wood filed 
a complaint in the district court, charging the plain- 
tiff with unlawfully engaging in the business of selling 
the above-enumerated commodities on Sunday, contrary 
to the statutes of Nebraska. Pursuant thereto, the de- 
fendant Warrick served the arrest warrant upon the 
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plaintiff. The defendants stated their intention to con- 
tinue to arrest the plaintiff or any of its employees or 
officers who sold commodities prohibited for Sunday 
sale by L. B. 710. Plaintiff then commenced the instant 
action. 

The only question presented by this appeal is whether 
L. B. 710 is constitutional. In construing an act of the 
Legislature, all reasonable doubt must be resolved in 
favor of constitutionality, and if a statute is subject to 
more than one construction, the court will adopt the 
one which will make the act constitutional. Anderson v. 
Carlson, 171 Neb. 741, 107 N. W. 2d 535, 83 A. L. R. 2d 
831. 

While the defendants allude to the fact that the 
plaintiff contends L. B. 710 is violative of the First 
Amendment to the Constitution of the United States, 
plaintiff does not predicate its attack on this provision. 
It concedes that proper civil or secular regulations pro- 
hibiting Sunday activities are within the power of the 
Legislature to enact, and treat L. B. 710 as purely a 
secular regulation directed entirely toward mercantile 
pursuits. It predicates its attack on the violation of 
Article I, sections 1 and 3, Constitution of Nebraska, and 
on the violation of the Fourteenth Amendment to the 
Constitution of the United States. 

Article I, section 1, Constitution of Nebraska, refers 
to equal rights, and provides: “All persons are by 
nature free and independent, and have certain inherent 
and inalienable rights; among these are life, liberty and 
the pursuit of happiness. To secure these rights, and 
the protection of property, governments are instituted 
among people, deriving their just powers from the con- 
sent of the governed.” 

Article I, section 3, Constitution of Nebraska, provides: 
“No person shall be deprived of life, liberty, or property, 
without due process of law.” 

The Fourteenth Amendment to the Constitution of 
the United States in part provides: “No state shall 
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make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of 
the law.” 

Acts such as L. B. 710 are usually the result of the 
conflict between economic pressures for 7-day com- 
mercial activity and the resistance to those pressures. 
We are not here concerned with the motivations for the 
act. That is the legislative function. Our concern is 
directed toward the legality of the various classifications 
embraced within the act. 

An examination of the provisions of L. B. 710 set out 
above makes it obvious that it is not a general Sunday 
closing statute, in the sense that it prohibits the per- 
formance of labor or the pursuit of most gainful occu- 
pations. It is strictly limited to certain specific sales 
at retail to the ultimate consumer, and in section 4, per- 
mits the sale of some of those same commodities if used 
on the premises where purchased. It does not apply to 
artisans, people engaged in manufacturing, warehous- 
ing, transportation, construction work, service stations, 
or to laundries, cleaning establishments, repair shops, 
barber shops, beauty parlors, or any type of personal 
or professional pursuit. Further, it specifically exempts 
retail establishments employing not more than two 
people. 

The announced intent of the act in section 1 is to pro- 
mote the health and welfare of the people of Nebraska — 
by establishing a common day of rest and recreation for 
the people of the State of Nebraska. The announced 
purpose is laudable and clearly within the power of the 
Legislature. Experience has demonstrated a close re- 
lationship between secular Sunday prohibitive acts and 
the interest of the state in preserving to its people a 
regular or recurrent time of mental and physical recu- 
peration from the strains and pressures of their ordinary 
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tasks. Such statutes have been our heritage since co- 
lonial times. Probably some type of Sunday prohibitory 
law has been adopted in every state in the union. We 
have held that a prohibition of activities on Sunday for 
the promotion of health, peace, and good order of so- 
ciety by requiring a periodic day of rest is sustainable 
on the ground that it is within the domain of the police 
power. See Skag-Way Department Stores, Inc. v. City 
of Grand Island, 176 Neb. 169, 125 N. W. 2d 529. The 
problem arises with L. B. 710 as to why, if the announced 
purpose is the true intent of the act, it is so restrictive 
in its operation. 

In Ernesti v. City of Grand Island, 125 Neb. 688, 251 
N. W. 899, discussing the power of the Legislature to 
classify, we said: “ ‘The rule established by the au- 
thorities is that while it is competent for the legisla- 
ture to classify, the classification, to be valid, must rest 
on some reason of public policy, some substantial differ- 
ence of situation or circumstances, that would naturally 
suggest the justice or expediency of diverse legislation 
with respect to the objects classified. See Cooley, Con- 
stitutional Limitations, (5th ed.) 481.” 

We appreciate that exact conformity or absolute 
harmony and symmetry between groups, while desir- 
able, are not always attainable. The provisions of the 
federal Constitution are met if a legislature responds 
to the practical everyday facts with which it deals. See 
McGowan. v. Maryland, 366 U. S. 420, 81 S. Ct. 1101, 6 
L. Ed. 2d 393. 

The question we must determine herein is whether 
the classifications embraced within L. B. 710 bear some 
reasonable relation to the promotion of health, peace, and 
the good order of society, and are based upon reasonable 
distinctions affecting all persons similarly situated or en- 
gaged in the same type of business without discrimina- 
tion. Classification within a legislative act must rest on 
real differences among members of the class, and this 
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classification must bear reasonable relationship to the 
purposes of the legislation. 

In Skag-Way Department Stores, Inc. v. City of 
Grand Island, 176 Neb. 169, 125 N. W. 2d 529, at page 
185; we quoted the following from State v. Mason, 94 
Utah 501, 78 P. 2d 920, 117 A. L. R. 330: “ ‘In order to 
see whether the excluded classes or transactions are on 
a different basis than those included, we must look to 
the purpose of the act. The objects and purposes of a 
law present the touchstone for determining proper and 
improper classifications.’ ” 

An examination of the act indicates it embodies a 
partial commodity approach as well as a restricted retail 
sales approach to accomplish its declared purpose. With- 
out discussing the commodities enumerated, some of the 
permitted sales may be classed as emergency supplies 
or necessities, but only a very few. Excluding these, 
we observe that the sale of food for consumption away 
from the.premises where sold is prohibited, but the 
sale of fresh fruits and vegetables where sold on the 
premises where grown; the sale of milk, dairy prod- 
ucts, bakery products, ice cream, ices, confectionaries, 
beverages, tobacco products, and smoking supplies are 
permitted. It is illegal to sell orange juice or a can of 
coffee on Sunday, but permissible to sell a can of beer. 
It is illegal to sell a pound of hamburger or a dozen 
weiners, yet permissible to sell the buns or bread with 
which they would be used. It is illegal for a retailer 
with more than two employees to sell a bushel of apples 
or other fruit or a bushel of potatoes or other vegetables 
on Sunday, but permissible for anyone to operate a road- 
side stand with any number of employees so long as it is 
done on premises where the products are grown. 2 

Some of the exceptions appear to be based on the pro- 
motion of recreational activities on Sunday. Yet no fair 
reason suggests itself as to why their sale should be 
permitted on Sunday while the sale of other commod- 
ities is prohibited. Nor can we understand why the 
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seller of recreational equipment on the premises where 
it is to be used, and where the demand may be the great- 
est, should be preferred over the retailer who maintains 
an establishment where the costs of operation may be 
much greater. There are other observations which may 
be made on the commodity approach herein, but these 
suffice. Reason cannot explain how the promotion of 
the declared purpose of the act is justified by the dis- 
crimination inherent in this approach. 

Defendants argue we have approved equally discrim- 
inatory enactments in the past, citing City of Omaha 
v. Lewis & Smith Drug Co., Inc., 156 Neb. 650, 57 N. 
W. 2d 269, and Stewart Motor Co. v. City of Omaha, 
120 Neb. 776, 235 N. W. 332. We do not so construe 
those cases. It is obvious that the commodity classifica- 
tions in L. B. 710 are such that we must hold them to 
be arbitrary and discriminatory. 

In Skag-Way Department Stores, Inc., v. City of Grand 
Island, 176 Neb. 169, 125 N. W. 2d 529, we quoted the 
following from State v. Mason, supra, which is appli- 
cable herein: ‘“ ‘Whether the purpose of the ordinance 
in question be conformable to the original purpose of 
such acts, to protect religious observance of the Sabbath 
or that of the protection of society by establishing a 
compulsory day of rest, it is not clear why the prohibition 
of the sale of commodities is in furtherance of such 
purpose or object and the prohibition of the various 
permitted commercial activities is not.’” 

With respect to the exempted retailers, the discrim- 
ination is even more obvious. If the purpose of the act 
is to promote the health and welfare of the people of 
the State of Nebraska, why should two-employee re- 
tailers be exempt? For that matter, why should every- 
one but retailers be exempt? Why should L. B. 710 
single out one small segment of our business world, the 
retailer with more than two employees, if the purpose 
to be accomplished is the one declared? Why should 
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trade shows sponsored by labor or industry be per- 
mitted to sell prohibited commodities on Sunday? 

The effect of this act is to close retail establishments 
with more than two employees on Sunday, and by so 
doing to force the general public to patronize two-em- 
ployee establishments, which are favored by the act. 
So far as the general public is concerned, there will 
be no change in buying habits, merely a little inconven- 
ience. The public may still shop on Sunday. It can 
still buy the same articles it has always bought on that 
day. The only difference is that in some instances it will 
be necessary to trade at different establishments than 
those patronized in the past. How this can promote the 
declared purpose of L. B. 710 is in the realm of specu- 
lative conjecture. We are unable to perceive how it 
can possibly be promotive of the health and welfare of 
the people of the State of Nebraska to prohibit the op- 
eration of retail outlets having more than two em- 
ployees from Sunday activity while permitting those 
with two employees to operate as well as permitting the 
Sunday employment of the rest of the population. This 
is an arbitrary, discriminatory classification which ques- 
tions the declared purpose of the act. 

L. B. 710 also requires businesses observing Saturday 
as the Sabbath to close and to keep closed on Saturday 
if they wish to open on Sunday. The discrimination 
appears when we realize that Saturday Sabbatarians are 
not permitted to sell the excepted articles and com- 
modities on Saturday, while all other businesses cov- 
ered by the act may sell the excepted goods on Sunday. 
The discrimination is so obvious it requires no further 
discussion. 

Defendants urge that L. B. 710 contains a severability 
provision and that even though a portion of the act 
should be held invalid, the rest of the act should be sus- 
tained with the invalid provisions deleted. The provi- 
sion in question, which is section 9, provides: “If any 
word, clause, sentence, paragraph, or part of this act 
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shall, for any reason, be adjudged by any court of com- 
petent jurisdiction to be invalid, ineffective, or uncon- 
stitutional either by itself or in its application to a 
particular person or activity, such judgment shall not 
affect, impair, or invalidate the remainder of this act 
but shall be confined in its operation to the word, clause, 
sentence, paragraph, or part thereof, directly involved in 
the controversy in which judgment has been rendered, 
and the remaining provisions of this act shall remain in 
full force and effect.” 

A declaration of severability in a legislative act is a 
declaration of the intent of the Legislature that it would 
have passed the act with the invalid parts omitted. 
State ex rel. Meyer v. County of Lancaster, 173 Neb. 
195, 113 N. W. 2d 63. When a legislative enactment 
in which such a declaration appears contains valid and 
void provisions, the valid provisions will be upheld if it 
is a complete law in itself, capable of enforcement and 
is not dependent upon that which is invalid; or, stated an- 
other way, when the invalid portions of the act are so 
interwoven with the rest that the act may not be op- 
erative with the void portions eliminated or where it 
is obvious from an inspection of the act that the in- 
valid portion formed the inducement for the passage 
of the act, the whole act fails. 

Applying these tests to L. B. 710, it is obvious that 
the eliminaton of the invalid portions of the act de- 
stroys the act, because those portions are so interwoven 
with the rest that the act cannot be operative without 
them. 

We hold that L. B. 710 is discriminatory, arbitrary, 
and unreasonable, and denies the plaintiff the equal 
protection of the law and deprives it of its property with- 
out due process of law, all in violation of its rights under 
the Constitution of the State of Nebraska and the Four- 
teenth Amendment to the Constitution of the United 
States. 

For the reasons given, the judgment of the trial court 
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declaring L. B. 710 to be null, void, and unconstitutional, 
is affirmed. 
AFFIRMED. 

CaRTER, J., concurring. 

This court in the past has sustained Sunday closing 
laws as a proper exercise of the police power. Arrigo 
v. City of Lincoln, 154 Neb. 537, 48 N. W. 2d 643; 
Stewart Motor Co. v. City of Omaha, 120 Neb. 776, 235 
N. W. 332; City of Omaha v. Lewis & Smith Drug Co., 
Inc., 156 Neb. 650, 57 N. W. 2d 269. In Skag-Way De- 
partment Stores, Inc. v. City of Grand Island, 176 Neb. 
169, 125 N. W. 2d 529, and in the instant case, we have 
indicated the propriety of Sunday closing laws, but held 
them unconstitutional on the ground of a want of uni- 
formity because of unreasonable classification. The 
question immediately arises as to whether or not a valid 
Sunday closing law can be drawn to meet the require- 
ments of uniform classification. This, I think, requires 
a reexamination of our previous holdings. 

The early cases in this country sustained Blue Laws 
providing for Sunday closing on the ground that it was 
within the police power to provide for a day of religious 
worship in that it promoted the health, peace, and good 
order of society. But underlying all attempts to enact 
Sunday closing laws under the police power, Sunday 
as a day of rest for closing is designated even though 
a day of rest could well be any day in the week. The 
modern trend in the cases is to the effect that laws re- 
quiring closing on Sunday as a day for religious wor- 
ship are contrary to the First Amendment to the Con- 
stitution of the United States prohibiting any law re- 
specting an establishment of religion, or prohibiting the 
free exercise thereof. Inherent in these holdings is the 
fact that many religious groups do not observe Sun- 
day as a day for religious worship. This has resulted 
in the making of exceptions in Sunday closing laws for 
members of these groups to close on days other than Sun- 
day and compensation for their economic loss by being 
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permitted to remain open on Sunday. It represents an 
attempt to use the police power of the state to enforce a 
religious holiday and provide by law one day each week 
for religious worship. It is now generally recognized 
that this approach cannot be sustained under the police 
power. 

It is most difficult to accept the logic that Sunday 
closing laws have any relation to public safety, health, 
morals, or welfare. At least it is difficult to see why 
Sunday is different than any other day as it relates to 
police power regulation. In the Stewart Motor Com- 
pany case, supra, decided in 1931, this court recognized 
the problem when it said: “If the question were new, 
we might feel more inclined to draw the lines a little 
more closely than they have been drawn, * * *.” 

With the change in judicial decisions which have aban- 
doned the theory that the maintaining of a day of wor- 
ship, by law, has no legal basis for support, the prob- 
lem is more complex. Sunday closing laws were then 
enacted under the police power on the basis of providing 
a uniform day of rest, excepting from its provisions 
businesses, occupations, and professions which were 
necessary to be open on Sunday, and Sabbatarians recog- 
nizing days other than Sunday for religious worship. 
The difficulties with Sabbatarians whose day of religious 
worship was other than Sunday continued as before. 
The businesses, occupations, and professions which were 
necessary to remain open on Sunday provided difficul- 
ties in law enforcement in that what is necessary and 
what is not was extremely difficult of legislative 
ascertainment. 

Legislatures over the country then attempted to solve 
the matter by the commodity approach. But with the 
coming of the chain store, and the intermingling of 
goods in businesses that were formerly engaged in sales 
of merchandise in one particular line or field, the prob- 
lem became so complex that the commodity approach 
was beyond solution. As examples, drug stores sold 
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groceries, grocery stores sold hardware, and chain stores 
sold groceries, drugs, garden tools, and most anything 
else that could be crowded into the place of business. 
Difficulties arose about remaining open to sell per- 
mitted commodities and at the same time being pre- 
vented from selling prohibited commodities. Contra- 
dictions that were completely ludicrous resulted. Onder 
some laws a store could sell camera film but not a 
camera; it could sell lipsticks but not a mirror; it could 
sell comic books but not toys; it could sell a pet bird but 
not a cage. Untangling the perplexities of such a situa- 
tion is comparable to untangling a barrel of fishhooks. 
The commodity approach became confusing, irrational, 
and inconsistent when measured by the yardstick of 
uniform classifications. 

We are now in a position where we must face the 
facts that now exist in our more complex social and 
economic society. The real purpose of Sunday closing 
laws is not to protect religious worship, or to provide 
a uniform day of rest, or to provide family unity. Its 
real purpose is to enlist the power of the state to pro- 
tect narrow commercial interests, influenced by the 
fierce competition between the discount store and the 
downtown merchants. But assuming that a Sunday 
closing law did forbid all secular activity on Sunday, 
there is still the question of whether, by law, the state 
should ever interfere with matters of private conscience. 

The time has come, in my opinion, to take a fresh 
approach to the question of Sunday closing laws. A 
logical argument can be made that Sunday closing is 
a matter of conscience and that it is the function of 
religious organizations to secure voluntary closing on the 
day of religious worship by persuasion and not by law. 
The impracticability of classifying by the business or 
commodity approach is almost insurmountable. Sun- 
day closing laws at their best, when grounded on the 
police power, are bottomed on a weak legal basis. While 
I agree with the majority opinion, it does leave the im- 
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pression, approved by this court, that Sunday closing 
laws are proper subjects of legislation but, at the same 
time it strikes down the act on the basis of discriminating 
classifications, when proper classifications appear to 
border on the impossible. 

I submit that our holding that Sunday closing laws are 
a proper exercise of the police power is a rather mean- 
ingless holding if no way is left open by which the 
power may be exercised. It is for this reason that I 
think the court should reexamine its previous decisions 
in the light of changed conditions. It would appear 
that if this is not done, the Legislature, in the absence of 
a new legislative approach, is faced with a hopeless 
task in drafting a Sunday closing law that will meet 
constitutional objections. 


CARL THOMPSEN, APPELLANT, V. JANICE MILLER. APPELLEE. 
129 N. W. 2d 498 


Filed July 3, 1964. No. 35695. 


1. Trial. In determining the sufficiency of the evidence to sustain 
the judgment, it must be considered in the light most favorable 
to the successful party. -" 

2. Automobiles: Negligence. Conditions affecting the visibility of 
a motorist impose upon a driver the duty to exercise a degree of 
care commensurate with the existing circumstances. 

8. Appeal and Error. An error of law occurring at the trial will 
not ordinarily be considered by this court unless it has been 
properly presented to the trial court and properly preserved. 

4. Appeal and Error: Damages. An error in the rejection of evi- 
dence relating to damages in a negligence action is not prejudi- 
cial where the jury finds that the plaintiff had no cause of action 
against the defendant. 


Appeal from the district court for York County: JoHN 
D. ZEILINGER, Judge. Affirmed. 


Richard L. Huber, for appellant. 
Luebs, Elson, Tracy & Huebner, for appellee. 
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Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowEnr, JJ. 


BosLaucu, J. 

This is an action for damages arising out of an auto- 
mobile accident brought by Carl Thompsen as plaintiff. 
The jury returned a verdict for the defendant, Janice 
Miller. The plaintiff’s motion for new trial was over- 
ruled and he has appealed. 

The plaintiff’s assignments of error are that the ver- 
dict is contrary to the evidence and the law; that the 
trial court should have instructed the jury that the 
defendant was negligent as a matter of law; and that 
the trial court erred in striking the plaintiff’s testimony 
concerning damages for loss of use of his automobile. 

In determining the sufficiency of the evidence to 
sustain the judgment, it must be considered in the 
light most favorable to the successful party. Enter- 
prise Co., Inc. v. Sanitary Dist. No. One, 176 Neb. 271, 
125 N. W. 2d 712. Every controverted fact must be re- 
solved in his favor and he is entitled to the henefit 
of every inference that can reasonably be deduced 
from the evidence. 

The accident occurred at about 8 p. m., on August 
8, 1959, at an intersection of county roads in York 
County, Nebraska. The intersection is approximately 
5 miles west of Cordova, Nebraska, and approximately 
5 miles north of Exeter, Nebraska. The plaintiff was 
driving his 1957 Buick sedan automobile west from 
Cordova, Nebraska. The defendant was driving a Chev- 
rolet automobile north from Exeter, Nebraska. 

Both roads are graveled and are wide enough to 
accommodate two lanes of traffic. There are no stop 
signs or other traffic control signs at the intersection. 
The intersection is level and there was nothing north 
or west of the intersection to obstruct the vision of 
the parties as they approached it. There was a corn- 
field south and east of the intersection. The corn was 
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planted up to the edge of the road ditch, was 6 or 7 
feet tall, and obstructed the vision of the parties to 
the south and east as they approached the intersection. 
The weather was clear and the road was dry. 

The plaintiff testified that he was driving at not more 
than 40 miles per hour and as he approached the in- 
tersection he reduced his speed; that he was looking to 
the south and when his automobile was approximately 
two car lengths from the center of the intersection he 
saw the defendant approaching the intersection from 
the south; that the speed of his car at that time was 
about 25 miles per hour; that the defendant was then 
four or five car lengths south of the intersection and 
traveling at a much faster rate of speed; and that the 
plaintiff applied his brakes and his car slid forward to 
the point of impact. 

The defendant testified that she was driving about 
40 miles per hour and reduced her speed to 35 or 30 
miles per hour as she approached the intersection; that 
when she was three or four car lengths south of the 
intersection she looked to the right and saw the corn- 
field; that she did not look to the right again until the 
front of her car was approaching the center of the in- 
tersection; that she then looked to the right and saw 
the plaintiff one or two car lengths east of the inter- 
section; and that she continued to move forward and 
did not apply her brakes, speed up, or turn her wheels 
before the impact. 

The impact occurred near the center of the inter- 
section or slightly northeast of the center. The front 
of the plaintiff's automobile collided with the right 
side of the automobile operated by the defendant near 
its center. The plaintiff’s automobile came to rest in 
the road approximately two car lengths west of the 
center of the intersection and headed to the east. The 
automobile operated by the defendant came to rest in 
the north ditch of the road just west of the intersec- 
tion and headed slightly to the northwest. 
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The sheriff testified that he was called to the scene 
of the accident; that he talked with the plaintiff about 
45 minutes after the accident had happened; and that 
the plaintiff estimated his speed at ‘between 40 and 
50.” Photographs of the vehicles involved in the acci- 
dent were taken by the sheriff at the scene of the acci- 
dent and were received in evidence. The photographs 
show evidence of considerable damage to the front of 
the plaintiff’s Buick automobile and to the right side of 
the Chevrolet automobile operated by the defendant. 

The evidence shows that both parties were familiar 
with the road which they were traveling and that each 
knew that they were approaching a blind intersection. 
Both parties testified that it was impossible for them 
to observe each other until they were almost into the 
intersection. Conditions affecting the visibility of a 
motorist impose upon a driver the duty to exercise a 
degree of care commensurate with the existing cir- 
cumstances. Schwartz v. Hibdon, 174 Neb. 129, 116 
N. W. 2d 187. 

The fact that the plaintiff approached the intersec- 
tion to the right of the defendant did not permit him 
to proceed in disregard of traffic approaching from the 
left. The rules of the road which are applicable here 
are stated and discussed in Costanzo v. Trustin Manuf. 
Corp., 176 Neb. 136, 125 N. W. 2d 556. In this case 
the jury could find that the plaintiff was contributorily 
negligent in operating his automobile at an excessive 
speed and in failing to maintain a proper lookout and 
reasonable control under the circumstances then exist- 
ing. The evidence is sufficient to sustain the judg- 
ment. The first two assignments of error are without 
merit. 

The plaintiff’s third assignment of error relates to the 
failure of the trial court to instruct the jury that the 
defendant was negligent as a matter of law. The plain- 
tiff did not request the trial court to direct a verdict 
in his favor on that issue and did not submit a requested 


534 NEBRASKA REPORTS [VoL. 177 
Boardman v. McNeff 


instruction to that effect. The motion for new trial 
did not allege error in any of the instructions given 
by the trial court. 

In Robinson v. Meyer, 165 Neb. 706, 87 N. W. 2d 231, 
this court held that such a question cannot be raised 
for the first time in this court. In the Robinson case 
the plaintiff had not requested a directed verdict, ten- 
dered an instruction, or raised the matter in the motion 
for new trial. This court concluded: “In the instant 
case the plaintiff failed to raise the question in any 
manner in the district court. There was therefore no 
error of law occurring at the trial duly excepted to as 
required by section 25-1142, R. R. S. 1943.” The plain- 
tiffs third assignment of error cannot be sustained. 

The plaintiff’s last assignment of error relates to the 
sustaining of the defendant’s motion to strike the testi- 
mony of the plaintiff concerning damages for the loss 
of use of his automobile. The jury found that the plain- 
tiff had no cause of action against the defendant. Any 
error in the rejection of evidence on the issue of dam- 
ages would, therefore, be error without prejudice. Per- 
rine v. Hokser, 158 Neb. 190, 62 N. W. 2d 677. 

The judgment of the district court is affirmed. 

AFFIRMED. 


GrorcE BOARDMAN, APPELLEE, v. RayMonp MCNEFF, 
APPELLANT. 
129 N. W. 2d 457 


Filed July 3, 1964. No. 35708. 


1. Trial. In testing the sufficiency of the evidence to support ‘a 
judgment, the evidence must be considered in the light most 
favorable to the successful party. 

. A defendant who moves for a directed verdict at the 

close of the plaintiff’s evidence and, upon the overruling of 

‘such motion, proceeds with the trial and introduces evidence, 

waives any error in the ruling upon his motion. The sufficiency 
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of the evidence to sustain a judgment for the plaintiff is then 

determined upon the basis of the entire record. 

Where different minds may draw different inferences 
or conclusions from facts proved, or if there is a conflict in 
the evidence, the matter at issue must be submitted to the jury 
to be determined. 

4. Negligence. An owner or occupant of land is liable for a fail- 
ure to use due care toward a licensee whose presence is known, 
or should have been known, and who is injured by the active 
conduct of the owner or occupant. 

5. Trial. The duty of the trial court is to instruct the jury upon 

; issues presented by the pleadings and supported by the evi- 
dence. There is no duty to instruct in reference to a matter 
that is not an issue in the case. 

6. Trial: Appeal and Error. An instruction which assumes an 
undisputed fact is not erroneous. 

7. Damages. Evidence which shows with reasonable certainty that 
a plaintiff’s injury is permanent will sustain a judgment for 
damages for such an injury. 


Appeal from the district court for Nance County: 
Rosert D. Fiory, Judge. Affirmed. 


John E. Dougherty, for appellant. 
Philip T. Morgan, for appellee. 


Heard before WuirTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BosLauGu, J. 


This is an action for damages brought by George 
Boardman, the plaintiff, against Raymond McNeff. The 
plaintiff was severely injured when he was accidentally 
caught between a disk harrow and a pickup truck owned 
by the defendant. The jury returned a verdict for the 
plaintiff in the amount of $7,500. The defendant’s mo- 
tion for new trial was overruled and he has appealed. 

The assignments of error relate to the sufficiency of 
the evidence to sustain the judgment and the instruc- 
tions of the court. 

The record shows that the accident occurred at dusk 
on August 20, 1962. The plaintiff and his daughter, 
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who was 14 years of age, had been looking at the 
plaintiff’s cattle which were being pastured in a field 
leased from the defendant. The defendant and a hired 
man, Duane Pabst, had been working on a tractor in a 
field near the pasture. After the plaintiff had looked 
at his cattle he drove over to the field where the de- 
fendant had been working. The plaintiff wanted to 
talk to the defendant because some coyotes had been 
bothering the cattle. 

After the plaintiff and the defendant had finished their 
conversation the defendant’s pickup truck would not 
start. The plaintiff helped the defendant and Pabst 
straighten out a log chain which was then fastened be- 
tween the front bumper of the pickup truck and the 
crossbar on the back of a disk harrow which was at- 
tached to a tractor. 

The disk harrow was a 12-foot Hammond tandem 
disk equipped with rubber-tired wheels which were 
used when moving the disk upon the highway. It was 
attached to a W-9 International farm tractor. The trac- 
tor was equipped with a brake which was operated by 
a foot pedal. The brake pedal had an attachment which 
could be used to hold it down so that the pedal could 
be locked in position with the brake applied. 

The tractor was used to tow the pickup truck a short 
distance to start its engine. Pabst drove the pickup 
and the defendant operated the tractor. After the en- 
gine on the pickup had started, the defendant stopped 
the tractor. The tractor was then partly on the road and 
on a slight incline. The defendant left the tractor in 
neutral with the engine running and did not lock the 
brake on. 

After the defendant had stopped the tractor, the plain- 
tiff said, “ ‘Wait a minute and I will undo the chain.’ ” 
The defendant was then on the tractor. The plaintiff 
unhooked the chain from the disk and dropped that end 
of the chain. The plaintiff then walked back a distance 
of approximately 12 feet to the pickup with his back to 
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the disk. As the plaintiff leaned down to unhook the 
chain from the pickup, the disk and tractor rolled back- 
ward and crushed the plaintiff against the front of the 
pickup. 

Barbara Boardman, the plaintiff’s daughter, was stand- 
ing about 5 feet away from the tractor when the acci- 
dent happened. She testified that the defendant started 
to get off of the tractor; that when her father said, “ ‘Wait 
a minute. I will go and unhook the chain,’” the defend- 
ant just waited on the tractor standing up; that the 
tractor rolled back and the disk struck her father; that 
she said, “ ‘Well, stop the tractor’”; that the defendant 
stood there for a little while and then must have put 
his foot on the brake; and that the defendant then got 
off of the tractor. 

The specifications of negligence which were submitted 
to the jury were that the defendant was negligent in 
leaving the tractor in neutral after stopping it on an 
incline; in failing to warn the plaintiff that the tractor 
and disk were rolling backward; and in failing to stop 
the tractor before the plaintiff was pinned between the 
disk and the pickup. 

The evidence which has been summarized was suf- 
ficient to sustain a finding for the plaintiff on each speci- 
fication of negligence. Although the defendant pro- 
duced evidence which tended to negative some of the 
contentions and allegations of the plaintiff, the evidence 
must be considered in the light most favorable to the 
successful party. Enterprise Co., Inc. v. Sanitary Dist. 
No. One, 176 Neb. 271, 125 N. W. 2d 712. The plaintiff 
is entitled to the benefit of any evidence which appears 
in the record. Buhrman v. Smollen, 164 Neb. 655, 83 
N. W. 2d 386. Where different minds may draw different 
inferences or conclusions from the facts proved, or if 
there is a conflict in the evidence, the matter at issue 
must be submitted to the jury for determination. Cru- 
sinberry v. Merryman, 176 Neb. 479, 126 N. W. 2d 481. 

The defendant’s principal assignment of error relates 
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to the failure of the trial court to instruct the jury in 
reference to the duty of an owner or occupant of land. 
The defendant’s theory is that the general denial in 
the defendant’s answer raised an issue as to the status 
of the plaintiff as an invitee, licensee, or volunteer. The 
defendant contends that the plaintiff was a volunteer 
and, therefore, the defendant had no duty to use due 
care to avoid injuring the plaintiff. 

The plaintiff in this case was a volunteer in the sense 
that the defendant did not request his assistance in 
starting the engine of the pickup or in unfastening the 
chain from the disk and the pickup. There are decisions 
in other jurisdictions which hold that the only duty 
to a volunteer is to avoid injuring him through gross 
negligence or willful and wanton conduct. See, Rich- 
ardson v. Babcock & Wilcox Co., 175 F. 897; 65 C. J.S., 
Negligence, § 62, p. 554. So far as we have been able to 
determine, this rule has never been followed in Ne- 
braska. We do not believe that it should be applied 
in this case. 

Many cases distinguish between “active” and “pas- 
sive” negligence and hold that the owner or occupant of 
land is liable to a licensee whose presence is known, or 
should have been known, and who is injured by active 
conduct. Oettinger v. Stewart, 24 Cal. 2d 133, 148 P. 2d 
19, 156 A. L. R. 1221. See, also, 38 Am. Jur., Negligence, 
§ 104, p. 765; 65 C. J. S., Negligence, § 35h, p. 500. In 
Nebraska the rule has been applied to trespassers whose 
presence is known or should reasonably be anticipated. 
See, Mitchell v. Missouri P. R. R. Corp., 114 Neb. 72, 
206 N. W. 12; Krummack v. Missouri P. Ry. Co., 98 Neb. 
773, 154 N. W. 541; Chicago, B. & Q. R. R. Co. v. Wy- 
more, 40 Neb. 645, 58 N. W. 1120. See, also, Restatement, 
Torts, §§ 336, 338, pp. 911, 918. 

The contention which the defendant makes in this 
case is very similar to the contention that was made by 
the defendant in Garstka v. Republic Steel Corp., 294 
Mich. 387, 293 N. W. 691. In that case the Michigan 
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court said: “Much importance is seemingly attached 
by defendant to the question of whether plaintiff was a 
licensee or invitee at the time that the accident took 
place. But in our opinion this is to over-emphasize 
questions regarding the condition of the premises and 
the matter relating to whether warnings of known perils 
were given by defendant’s employees. If plaintiff is 
entitled to recover, it must be upon the theory that he 
was injured because of the negligence of defendant’s 
employee, Azre, and not because of the maintenance 
of unsafe premises. The crane moved and was op- 
erated only upon signals from Azre. The crane oper- 
ator could not see anything above him. Azre was the 
‘eyes’ of the operator of the crane. If Azre knew, or 
should have known, that plaintiff might be injured as a 
result of his signals in causing the crane to be moved or 
operated, he was negligent if he did not use ordinary 
care to avoid injuring Garstka; and defendant would 
be liable for such negligence. * * * The whole effect 
of the foregoing instruction embodies no more than 
that, if Azre did not act as a reasonably prudent per- 
son would have acted under the same or similar circum- 
stances, he would have been guilty of negligence; and 
the same can be said of the remainder of the charge, 
of which complaint is made. It would, furthermore, 
make no difference whether Garstka was an invitee, a 
licensee, or a tresspasser—and we are of the opinion 
that he was not a trespasser; there was a duty not to 
injure him by active negligence. The language and 
purport of the instructions give rise to no reversible 
error.” 

There was no allegation in this case that the plain- 
tiff was injured as a result of a defect in the prem- 
ises occupied by the defendant and there was no issue 
in that regard. The negligence which was alleged 
related to the defendant’s control and operation of the 
tractor. The defendant knew that the plaintiff was 
present. There was evidence from which the jury 
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could find that the defendant knew that the plaintiff 
had stepped between the disk and the pickup and was 
unfastening the chain. Under such circumstances it 
was the duty of the defendant to use due care in the 
control and operation of the tractor to avoid injuring 
the plaintiff. 

The duty of the trial court is to instruct the jury 
upon the issues presented by the pleadings and sup- 
ported by the evidence. There is no duty to instruct 
in reference to a matter that is not an issue in the case. 
Enterprise Co., Inc. v. Sanitary Dist. No. One, supra. 
As we view the record in this case, there was no issue 
which required the trial court to instruct the jury 
with reference to the duty of an owner or occupant of 
land. 

The defendant claims that instruction No. 9 relating 
to damages was erroneous in several respects. The 
defendant contends that the trial court should not have 
advised the jury that it was “agreed” what the amount 
of the medical and hospital expenses was, and that no 
issue with respect to damages for permanent injuries 
should have been submitted to the jury. We find no 
prejudicial error in instruction No. 9. 

There was no dispute concerning the amount of the 
various items of medical and hospital expenses claimed 
by the plaintiff. The parties stipulated that if witnesses 
were called they would testify that the plaintiff had 
incurred expenses in the amounts set out in the stipu- 
lation. Thus, the parties did agree that the plaintiff 
had incurred expenses in the amounts stated but did 
not agree that the plaintiff was entitled to recover these 
amounts as special damages. 

The trial court advised the jury that if it found for 
the plaintiff it should allow the plaintiff the reasonable 
amount of his doctor and hospital bills which the evi- 
dence showed with reasonable medical certainty were 
incurred for the treatment of injuries suffered in the 
accident involved in the action. In instruction No. 8, 
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relating to the comparative negligence statute, the jury 
was advised concerning the effect of contributory neg- 
ligence in the reduction of damages. 

An instruction which assumes an undisputed fact is 
not erroneous. Gibson v. Glens Falls Ins. Co., 111 Neb. 
827, 197 N. W. 950. Upon the record in this case, it 
was not prejudicial error for the trial court to instruct 
the jury that it was “agreed” that the plaintiff had in- 
curred expenses in the amounts stated. 

The record shows that in the accident the plaintiff’s 
chest was caved in on the left side and four ribs were 
fractured. The ribs punctured the lung and pleura and 
the plaintiff developed pleural effusion. Approximately 
45 days after the accident the plaintiff was hospitalized 
for a kidney or urethral stone. There was evidence 
that the stone developed as a result of the treatment 
necessitated by the chest injury. The plaintiff was 
eventually operated for this condition in January 1963. 

There was further evidence that the plaintiff devel- 
oped an enlarged heart as a result of the accident on 
August 20, 1962, and that this condition resulted in 
permanent disability. This evidence was sufficient to 
sustain a finding of permanent injury as a result of the 
accident, and the trial court did not err in submitting 
that issue to the jury. The test is reasonable certainty. 
Hermilla v. Peterson, 171 Neb. 365, 106 N. W. 2d 507. . 

We have considered the other assignments of error 
in reference to the instructions and find no merit in 
any of them. The instructions which were given by the 
trial court were adequate and complete. The instruc- 
tions which were requested were properly refused. 
They were either incorrect or were covered in other 
instructions given by the trial court on its own motion. 

The judgment of the district court is correct and it is 
affirmed. 

AFFIRMED. 
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EL1za Woobs, APPELLEE, Vv. GEORGE WooDS, APPELLANT. 
129 N. W. 2d 519 


Filed July 10, 1964. No. 35564. 


1. Pleading. When an adverse party files a reply to an unveri- 
fied answer, thus pleading over, he waives any objection as 
to the verification thereto. 

2. Contracts. <A binding oral agreement or understanding may be 
implied from conduct and circumstances and may be shown by 
circumstantial evidence and the admissions of the parties sought 
to be charged. 

It is sufficient, if the facts and circumstances, to- 

gether with the words of the parties used at the time, are 

such that reasonable persons in conducting the ordinary affairs 
of business would be justified in inferring such a contract or 
agreement. 


Appeal from the district court for Douglas County: 
Frank G. NrmvTz, Judge. Reversed and remanded. 


Stern, Harris & Feldman, for appellant. 
Jerome P. Grossman, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


White, C. J. 

Defendant, George Woods, in November and December 
1957, received a total sum of approximately $2,408.10 
in money from Eliza Woods, his mother. This is an 
action by the mother, Eliza Woods, to recover that sum. 
Defendant admits receiving the money, from cashing 
an endorsed check and the sale of some livestock. As 
a defense, he seeks to establish that he had a contract 
with plaintiff under which he was to receive the money 
in return for an agreement to support and care for the 
plaintiff. He pleaded this defense by an unverified 
answer. The plaintiff filed a reply and the parties pro- 
ceeded to trial. The court, on its own motion, struck 
the answer on the grounds that it was unverified. The 
plaintiff by filing a reply, thus pleading over, waived 
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any objection as to verification thereto. Northup v. 
Bathrick, 80 Neb. 36, 113 N. W. 808; Blodgett v. Swanson 
Bros., 105 Neb. 191, 179 N. W. 1011. This was error 
and the answer should not have been stricken. 

Plaintiff's husband had been ill for about a year and 
died on October 22, 1957, at Little Rock, Arkansas, near 
Forrest City where plaintiff and her deceased husband 
farmed and rented out two small acreages. Several of 
the children who lived in Omaha, Nebraska, had gone 
to Arkansas to help during their father’s illness. George, 
the defendant, had gone from Omaha to Arkansas in 
May 1957, and stayed there until] his return to Omaha 
late in December 1957. Augusta Bowers, a daughter, 
lived in Arkansas. The defendant offered to prove, -by 
Augusta’s testimony, over objection, that on October 28, 
1957, the day after the father’s funeral, his mother, Au- 
gusta, and defendant were driving in his car to Forrest 
City, Arkansas; that Augusta told her mother there had 
been a meeting of the family the previous evening; 
that they agreed it would be best for the mother to 
go to Omaha and live with George; that if it was all 
right with the plaintiff George should use whatever 
funds were then available or became available for the 
care and support of the plaintiff; that while in the car 
George agreed to assume this responsibility; and that 
the plaintiff agreed to this arrangement in the presence 
of George and Augusta as they were in the car driving 
to Forrest City. The evidence shows that the plaintiff 
went to Omaha and began living with the defendant 
in February 1958, and lived with him for about a month. 
Sometime during this period of time she began demand- 
ing the return of her money. 

The court, on its own motion, rejected the offer of 
proof as to the contract and refused permission for 
either Augusta or George to testify as to the conversation 
and agreement during the automobile trip. The court, 
therefore, directed a verdict for the plaintiff and en- 
tered judgment accordingly. This was prejudicial error. 
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A binding mutual understanding or meeting of the minds 
sufficient to establish a contract requires no precise 
formality, or express utterance from the parties them- 
selves as to all of the details of the proposed agreement. 
It may be established by the parties assenting to the 
proposal drawn, or uttered by a third party to which 
they assent or to which they agree, and it may be im- 
plied from conduct and circumstances and may be shown 
by circumstantial evidence and the admissions of the 
parties sought to be charged. Evidence of facts and 
circumstances, together with the words of the parties 
used at the time, from which reasonable persons in 
conducting the ordinary affairs of business, but with 
special reference to the particular matter on hand, would 
be justified in inferring such a contract or promise, is 
sufficient. Citizens State Bank v. State Bank, 111 Neb. 
571, 197 N. W. 607; In re Estate of McKeon, 227 Iowa 
1050, 289 N. W. 915; Kladivo v. Melberg, 210 Iowa 306, 227 
N. W. 833; Restatement, Contracts, § 22, comment (a), 
p. 27. 

Plaintiff argues that there is a presumption of a gift 
when a child renders service to parents, that the offer 
of proof didn’t refer to any specific contract for the use 
of the mother’s money, and that the offer of proof does 
not cover all of the necessary elements or details of 
such a contract for services. Part of these arguments 
are based on an acceptance of plaintiff’s testimony and 
version of the facts. Defendant, however, was entitled to 
have ‘the testimony presented supporting his theory of 
defense. The offer of proof was sufficient. It need 
not state with precision every detail of the proposed 
testimony of the witnesses establishing the agreement 
or contract. It is sufficient if it directs the court’s 
attention to material testimony establishing or support- 
ing defendant’s theory of defense. It is not asserted 
that the defendant’s pleading in this respect is insuffi- 
cient. 
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For ‘the reasons given;:the judgment is reversed and 
the cause remdtided for. a new trial. ‘4 


REVERSED AND REMANDED. 
ba vr ped fe, : : . 


GusTAVE R. WOLF ET AL., APPELLANTS, Vv. CITY OF OMAHA, 
‘". "A MUNICIPAL CORPORATION, APPELLEE. 
129 N. W. 2d 501 ; 


Filed July 10, 1964. No. 35649. 


1. Zoning: Municipal Corporations. The city of Omaha under its 
home rule charter has the power, by ordinance, to zone the city 
in the interest of public health, safety, morals, and the general 
welfare. Any such act of the city must however not be unrea- 
sonable, discriminatory, and arbitrary and it must bear some 
relationship to the purpose or purposes sought to be accom- 
plished by the ordinance. 

2. Municipal Corporations. To overturn a city ordinance on the 
ground that it is unreasonable and arbitrary or that it invades 
private rights, the evidence of such facts should be clear and 
satisfactory. 


3. In determining the validity of a city ordinance regu- 
larly passed in the exercise of police power, the court will pre- 
sume that the city council acted with full knowledge of the 
conditions relating to the subject of municipal legislation. 

4, . In the exercise of police power delegated by the 


state Legislature to a city, the municipal legislature, within 
constitutional limits, is the sole judge as to what laws should 
be enacted for the welfare of the people, and as to when and 
how such police power should be exercised. 

5. Zoning: Municipal Corporations. What is the public good as it 
relates to zoning ordinances affecting the use of property is, 
primarily, a matter lying within the discretion and determina- 
tion of the municipal body to which the power and function of 
zoning is committed, and, unless an abuse of this discretion has 
been clearly shown, it is not the province of the courts to 
interfere. 

6. Zoning: Appeal and Error. In passing upon the validity of 
zoning ordinances, an appellate court should give great weight 
to the determination of local authorities and local courts espe- 
cially familiar with local’ conditions. 

7. Zoning: Municipal Corporations. Every zoning ordinance ef- 
fects some impairment of vested rights either by restricting 
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prospective uses or by prohibiting continuation of existing uses, 


because it affects property already owned by individuals at the 
time of its enactment. 


8. Whether a zoning ordinance is unreasonable, 
arbitrary, and discriminatory is related to its application to 
particular property involved, and each case must be determined 
on its own facts. 

9. A zoning ordinance may be amended from 
time to time as new and changing conditions warrant revision. 

10. Public welfare must be considered from the 


standpoint of objective of zoning and of all property within any 
particular use district, and it is not contemplated that preexist- 
ing nonconforming uses are to be perpetual. 


Appeal from the district court for Douglas County: 
DonaLp BropkEy, Judge. Affirmed. 


Hilmes & Woodruff, for appellants. 


Herbert M. Fitle, Bernard E. Vinardi, Irving B. Ep- 
stein, Edward M. Stein, Sebastian J. Todero, Frederick 
S. Geihs, and Walter J. Matejka, for appellee. 


Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


MeEssMoreE, J. 


This is an action brought in the district court for 
Douglas County by Gustave R. Wolf and Esther E. 
Wolf, husband and wife, for themselves and others simi- 
larly situated, seeking a temporary and permanent in- 
junction to enjoin the City of Omaha, a municipal cor- 
poration, defendant, from enforcing the provisions of 
section 55.50.050 of the Omaha municipal code, as 
amended by ordinance No. 21611 of the city of Omaha. 

The trial court found generally in favor of the de- 
fendant and against the plaintiffs; that ordinance No. 
21611 of the city of Omaha passed by the city council on 
February 7, 1961, and approved by the mayor of the 
city on February 9, 1961, the same being section 
55.50.050 of the Omaha municipal code, was valid and 
constitutional; that the plaintiffs were not entitled to a 
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permanent injunction preventing its enforcement; and 
that the restraining order issued in this action be dis- 
solved. 

The plaintiffs filed a motion for new trial which was 
overruled, and the plaintiffs appealed. 

The plaintifis are residents of the city of Omaha, a 
municipal corporation of the metropolitan class, or- 
ganized and existing under and by virtue of the Con- 
stitution and laws of the State of Nebraska. 

The plaintiffs alleged in their petition that this is a 
class action brought by the plaintiffs in their behalf and 
in behalf of others similarly situated with respect to the 
subject matter of this action; that the plaintiffs for many 
years have bred and raised purebred dogs at their home 
and upon the premises owned by them; that when the 
defendant enacted an ordinance defining a dog kennel, 
and exempting one or two dogs owned by a single owner 
from the provisions of such ordinance, the plaintiffs, upon 
the advice of city officials, secured a license from the 
city of Omaha, paying the prescribed fees therefor, 
which license entitled them to continue breeding and 
raising purebred dogs; that the plaintiffs’ acts constitute 
a nonconforming use; that the plaintiffs were in operation 
and licensed for such breeding and raising of purebred 
dogs prior to the enactment of any regulating and pro- 
hibiting ordinance by the defendant; and that the Leg- 
islature, under the provisions of Chapter 14, article 4, 
of the statutes, which act is controlling of the zoning 
regulations of the defendant, in 1925 enacted what is 
now section 14-406, R. R. S. 1943. The plaintiffs’ peti- 
tion then sets forth the ordinances, the statutes, and the 
zoning regulations, their passage and dates pertinent 
to the instant case, and what such instruments disclosed. 
The plaintiffs further alleged that section 55.50.050 of the 
Omaha municipal code is unreasonable, arbitrary, dis- 
criminatory, and illegal because it violates the Four- 
teenth Amendment to the Constitution of the United 
States and Article I, sections 1 and 3, of the Constitution 
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.of the State of Nebraska, and other reasons. The plain- 
tiffs’ petition prayed. that the court declare section 
59.90.050 of the city code to be illegal, invalid, and un- 
constitutional, and. for a permanent injunction pro- 
hibiting the enforcement of section 55.50.050 of the 
city: code. . 

The: defendant, by answer, denied all llesationis of the 
plaintiffs’ petition, not admitted, and alleged that Chap- 
ter 14, article 4, R. R. S. 1943, delegates the powers to 
cities of the metropolitan class to zone and provide for 
location and use of buildings, structures, and land for 
the residents or other purposes. The answer then set 
forth the history. of the ordinances here involved, and 
alleged that the city had the power delegated to it by the 
Legislature and by its police power to zone and regu- 
late dog kennels such as owned by the plaintiffs herein, . 
and prayed that the plaintiffs’ petition be dismissed. 
_-An exhibit in evidence is a stipulation that the ordi- 
nances and sections thereof enacted by the city council 
of the defendant, the dates of enactment thereof, and 
the periods said ordinances and sections thereof are 
alleged to be in force and effect are admitted to be true 
and correct, and that the same be considered as being 
correct without further introduction of evidence. 

The original home rule charter adopted by the city 
of Omaha, and which was in effect until 1956, was 
adopted July 18, 1922, pursuant to Article XI, section 5, 
of the Constitution of Nebraska. See Belitz v. City of 
Omaha, 172 Neb. 36, 108 N. W. 2d ‘421. In 1956, by vote 
of the electors, the city of Omaha adopted the home 
rule charter of 1956, which charter is now in effect. 
See Mollner v. City of Omaha, 169 Neb. 44, 98 N. W. 
2d 33. 

The home rule charter of 1922, in effect until 1956, 
included the following provisions setting forth the grant 
of power by statute to > the city of Omaha to enact zoning 
regulations. 
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As a background, the following relate to the bison 
of the subject matter here involved. 

Section 14-401, R. R. S. 1943, provides: “For the pur- 
pose of promoting the health, safety, morals or the gen- 
eral welfare of the community, the city couricil in a 
city of the metropolitan class is hereby empowered to 
regulate and restrict the height, number of stories and 
size of buildings and other structures, the percentage 
of lot that may be occupied, the size of yards, courts and 
other open spaces, the density of population; and the 
location and use of buildings, structures and land for 
trade, industry, residence or other purposes. Such 
regulations may provide that a board of appeals may 
determine and vary their application in harmony with 
their general purpose and intent, and in accordance with 
general or specific rules therein contained.” 

Section 14-402, R. R. S. 1943, provides: “For any or 
all of said purposes the city council may divide the mu- 
nicipality into districts of such number, shape, and area 
as may be deemed best suited to carry out the pur- 
poses of sections 14-401 to 14-418. Within such districts 
it may regulate, restrict or prohibit the erection, con- 
struction, reconstruction, alteration or use of buildings, 
structures or land. All such regulations shall be uni- 
form for each class or kind of buildings throughout each 
district, but the regulations in one cise may differ 
from those in: other districts.” 

Section. 14-406, R. R. S. 1943, sigue “The lawful 
use of land existing on April 1, 1925, although such use 
does not conform to the provisions hereof, may be con- 
tinued, but. if such nonconforming .use is .abandoned, 
any future | ‘use of said premises shall be in conformity 
with, the provisions of sections 14-401 to 14-418. The 
lawful use of a building existing on April 1, 1925, may be 
continued, although such use does not conform with the 
provisions hereof, and such use may be extended 
throughout the building, provided no structural altera- 
tions, except those required by law or ordinance are 
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made therein. If no structural alterations are made, a 
nonconforming use of a building may be changed to 
another nonconforming use of the same or a higher 
classification. Whenever a use district shall be changed, 
any then existing nonconforming use in such changed 
district may be continued or changed to a use per- 
mitted in that district, provided all other regulations 
governing the new use are complied with. Whenever a 
nonconforming use of a building has been changed to 
a more restricted use or to a conforming use such 
use shall not thereafter be changed to a less restricted 
use,” 

Section 14-403, R. R. S. 1943, provides: “Such regula- 
tions shall be made in accordance with a comprehensive 
plan and designed to lessen congestion in the streets; 
to secure safety from fire, panic and other dangers; to 
promote health and the general welfare; to provide ade- 
quate light and air; to prevent the overcrowding of land; 
to avoid undue concentration of population; to facilitate 
the adequate provision of transportation, water, sewer- 
age, schools, parks and other public requirements, and to 
promote convenience of access. Such regulations shall 
be made with reasonable consideration, among other 
things, as to the character of the district and its pecu- 
liar suitability for particular uses, and with a view to con- 
serving the value of buildings and encouraging the most 
appropriate use of land throughout such municipality.” 

An exhibit relating to chapter 55.50, nonconforming 
uses, section 55.50.010, provides: “The provisions of 
Section 14-406, Revised Statutes of Nebraska, 1943, and 
any amendments which may be made thereto, relating to 
Non-Conforming Uses, shall be applicable to all of the 
provisions of this Title and any amendments thereto. 
(Ord. 15239 § XXI part; February 13, 1945).” 

Section 55.50.020 provides: “In addition to said Sec- 
tion 14-406, Revised Statute of Nebraska, 1943, and any 
amendments thereto, the following provisions shall be 
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applicable to non-conforming uses. (Ord. 15239 § XXI 
part; February 13, 1945).” 

Section 55.50.050 provides: “A dog kennel which was 
in non-conforming use on February 1, 1955, may re- 
main in such use for a period up to and including Feb- 
ruary 16, 1962. Discontinuance of the non-conforming 
use for a period of three months will constitute an 
abandonment of said non-conforming use and terminate 
the same. (Ord. 21611 § 1; February 7, 1961).” 

Ordinance No. 21611 provides: “AN ORDINANCE 
to amend Section 55.50.050 of the Omaha Municipal 
Code pertaining to Dog Kennels in non-conforming use; 
to repeal Section 55.50.050 of the Omaha Municipal 
Code as heretofore existing; and to provide the effective 
date hereof. * * * Section 1. That Section 55.50.050 of 
the Omaha Municipal Code be, and the same hereby is, 
amended to read as follows: 

““55.50.050 Dog Kennels. A dog kennel which was 
in non-conforming use on February 1, 1955 may remain 
in such use for a period up to and including February 
16, 1962. Discontinuance of the non-conforming use for 
a period of three months will constitute an abandonment 
of said non-conforming use and terminate the same.’ 

“Section 2. That Section 55.50.050 of the Omaha Mu- 
nicipal Code as heretofore existing be, and the same. 
hereby is, repealed. 

“Section 3. That this Ordinance shall be in full force 
and take effect fifteen (15) days from and after the 
date of its passage.” 

Ordinance No. 18274 provides: “AN ORDINANCE 
to amend Section XXII, Additional Regulations, of Ordi- 
nance No. 15239, as amended, the Zone Ordinance for 
Omaha, Nebraska, by adding thereto a new paragraph 
to be numbered ‘13, pertaining to conditions for non- 
conforming uses of dog kennels. * * * 

“13. Non-Conforming Use, Dog Kennel: A dog 
kennel which is in non-conforming use may remain in 
such use for a period not to exceed five years from the 
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effective date of this ordinance. Discontinuance of the 
non-conforming use for a period of three months will 
constitute an abandonment of said non-conforming use 
and terminate the same.’”’ Passed February 1, 1955, and 
to become effective 15 days from and after its passage. 
. Ordinance No. 18275 is an ordinance to amend section 
I of ordinance No. 15239, as amended, the zone ordinance 
for Omaha, Nebraska, by adding thereto definitions for 
dog kennels and dog kennels nonconforming, and pro- 
vides: ‘That Section I of Ordinance No. 15239, as 
amended, the Zone Ordinance for.Omaha, Nebraska, be, 
and it hereby is, amended by adding thereto the follow- 
ing definitions: 

“DOG KENNEL: A lot, building, structure, enclo- 
sure, or premises whereon or wherein three (3) or more 
dogs over four months of age are kept or maintained 
for any purpose whatsoever.’ 

“DOG KENNEL—NON-CONFORMING: A dog ken- 
nel used for non-commercial purposes which is located 
in an area other than one classified as 2nd Commercial 
District, or Industrial Districts, as of March 1, 1955.’” 
This ordinance to be in full force and take effect after 
15 days from and after its passage. Passed on February 
1, 1955. 

Then there is a provision relating to licenses of dogs 
in the city of Omaha, which provisions have been com- 
plied with by the plaintiffs. This instrument also con- 
tains the regulations relating to dogs in commercial and 
private kennels which need not be set forth, but which 
plaintiffs apparently adhered to. 

The Omaha municipal code, Title 55, zoning, section 
55.02:50, contains the following: “DOG KENNEL, 
NON-CONFORMING: A dog kennel used for non-com- 
mercial purposes which is located in an area other than 
one classified as 2nd Commercial District, or Industrial 
District, as of March 1, 1955.” 

Section 55.50.050 provides: “Dog kennels. <A dog 
kennel which was in non-conforming use on February 1, 
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1955, may remain in such use for a period up to and in- 
cluding February 16, 1962. Discontinuance of the non- 
conforming use for a period of three months will consti- 
tute an abandonment of said non-conforming use and 
terminate the same. (Ord. 21611 § 1; February 7, 
1961).” 

The home rule charter of the city of Omaha, 1956, 
section 7.09, Zoning Ordinance and Zoning Administra- 
tion, provides in part: “The preparation, adoption, and 
administration of the zoning ordinance and the creation, 
powers, and duties of the Board of Appeals shall be as 
provided by the laws of the State of Nebraska.” 

For convenience we will refer to the City of Omaha 
as the city, and to Gustave R. Wolf and Esther E. Wolf, 
husband and wife, as plaintiffs. 

The trial court, in addition to its finding and judgment, 
set forth in the transcript an opinion relating to this 
case. 

The plaintiffs assign as error that in the opinion filed, 
the trial court erred in finding that zoning regulations 
enacted by the city were of local rather than statewide 
concern; that the statutes of the State of Nebraska con- 
ferring upon the city the power and authority to zone 
and regulate the use of land and buildings within its 
jurisdiction were of no force and effect upon the exer- 
cise of such power and authority; in finding that the 
city had the power and authority to terminate a law- 
ful, valid, existing, and vested nonconforming use of 
real estate by zoning legislation; and in failing to grant 
the plaintiffs the injunctive relief prayed for against the 
enforcement of section 55.50.050 as heretofore set forth. 

In connection with the above assignments of error, 
the plaintiffs set forth the following: The city, under 
the laws of the State of Nebraska, may regulate and 
restrict the use of land and buildings within its jurisdic- 
tion and in accordance with its home rule charter, subject 
to the grant of authority conferred upon it by the Con- 
stitution and statutes of the State of Nebraska. How- 
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ever, any such regulation or restriction is subject to the 
limitation that the same may not operate retroactively 
to deprive a property owner of his previously vested 
rights. The plaintiffs cite Chapter 14, article 4, R. R. S. 
1943, particularly sections 14-401, 14-402, and 14-406; sec- 
tion 7.09 of the home rule charter of the Omaha munici- 
pal code, page XXXXVI; section 55.50.010 of the Omaha 
municipal code, as heretofore set forth; and cases from 
this state and some from foreign jurisdictions, relating 
to such subject matter. 

In the case of City of Omaha v. Glissmann, 151 Neb. 
895, 39 N. W. 2d 828, this court said: “A zoning ordi- 
nance may not operate retroactively to deprive a prop- 
erty owner of his previously vested rights, that is, a 
zoning ordinance cannot deprive the owner of a use 
to which his property was put before the enactment 
of the ordinance. See Cassel Realty Co. v. City of 
Omaha, 144 Neb. 753, 14 N. W. 2d 600. 

“However, the purchase or leasing of lands with the 
intent to use them for a use then permissible under a 
zoning ordinance does not prevent the city from chang- 
ing its zoning ordinance applicable thereto as such prop- 
erty is always held subject to the city’s lawful exercise 
of the police power. See, West Bros. Brick Co. v. City 
of Alexandria, 169 Va. 271, 192 S. E. 881; 16 C. J. S,, 
Constitutional Law, § 175, p. 541; and 11 Am. Jur., Con- 
stitutional Law, § 264, p. 1000.” 

In addition to the above-quoted language from the 
opinion, this court in City of Omaha v. Glissmann, supra, 
announced other rules applicable to the situation pre- 
sented in the instant case, as follows: “‘The city of 
Omaha under its home rule charter has the power, by 
ordinance, to zone the city in the interest of public 
health, safety, morals and the general welfare. Any 
such act of the city must however not be unreasonable, 
discriminatory and arbitrary and it must bear some re- 
lationship to the purpose or purposes sought to be ac- 
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complished by the ordinance.’ Cassel Realty Co. v. City 
of Omaha, supra. 

“However, an ordinance passed in the exercise of such 
police power properly delegated to a city is presumably 
valid and the courts will not interfere with its en- 
forcement until the unreasonableness or want of neces- 
sity of such measure is made to appear by satisfactory 
evidence. See, Union Pacific R. R. Co. v. State, 88 Neb. 
247, 129 N. W. 290; Faucher v. Grosse Ile Township 
Building Inspector, 321 Mich. 193, 32 N. W. 2d 440; Ervin 
Acceptance Co. v. City of Ann Arbor, 322 Mich. 404, 
34 N. W. 2d 11; Wilkins v. City of San Bernardino, 29 
Cal. 2d 332, 175 P. 2d 542. 

“As stated in Lombardo v. City of Dallas (Tex. Civ. 
App.), 47 S. W. 2d 495: “The authorities are unanimous 
in holding that courts will presume that the legisla- 
tive body, in enacting ordinances, acted within their 
authority, and the burden rests upon those who chal- 
lenge their validity to show that, in the matter called 
in question, the action of the municipal authorities was 
arbitrary, unreasonable, and without substantial rela- 
tion to the public safety, health, morals, or the general 
welfare.’ 

“We said in State ex rel. Krittenbrink v. Withnell, 
91 Neb. 101, 135 N. W. 376, 40 L. R. A. N.S. 898: 

““To overturn a city ordinance on the ground that it 
is unreasonable and arbitrary or that it invades pri- 
vate rights, the evidence of such facts should be clear 
and satisfactory. 

“In determining the validity of a city ordinance 
regularly passed in the exercise of police power, the 
court will presume that the city council acted with full 
knowledge of the conditions relating to the subject of 
municipal legislation. 

“In the exercise of police power delegated by the 
state legislature to a city, the municipal legislature, 
within constitutional limits, is the sole judge as to what 
laws should be enacted for the welfare of the people, 
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and as to She and how such police bye should 
be exercised.’ 

“As stated in Dundee Realty Co. v. ‘City of Omaha, 
144 Neb. 448, 13 N. W. 2d 634: 

“ ‘What is the public good as it relates to zoning one 

nances affecting. the use of property is, primarily, a 
matter lying within the discretion and determination 
of the municipal body to which the power and func- 
tion of zoning is committed, and unless an abuse of this 
discretion. has been clearly shown it is not the province 
of the court to interfere. * * * 
. “Tn passing upon the validity of zoning. palinences: 
an appellate court should give great weight. to the de- 
termination of local authorities and local courts especi- 
ally familiar with local conditions.’ 

“Therein we cited with approval the following from 
Pettis v. Alpha Alpha Chapter of Phi Beta Pi, 115 Neb. 
520, 213 N. W. 835: 

““The police power is inherent in the effective con- 
duct and maintenance of government and is to be up- 
held, even though the regulation affects adversely prop- 
erty rights of some individual. City of Aurora v. Burns, 
319 Ill. 84. 

“< “Tf considerations of public health, safety, com- 
fort or general welfare could have justified zoning ordi- 
nance, the court must assume that they did justify it, and 
cannot take issue with the city council.” State v. City 
of New Orleans, 154 La. 271.’ 

“In Pettis v. Alpha Alpha Chapter of Phi Beta Pi, 
supra, the court went on to say: “The weight of judicial 
authority clearly appears to support the proposition that, 
before a zoning ordinance can be declared unconstitu- 
tional, such ordinance must be either an arbitrary or an 
unreasonable pronouncement of the council, or it must 
be without substantial relation to public health, safety, 
morals, or general welfare.’ * * * 

“‘Kvery intendment is in favor of the validity of the 
exercise of police power, and, even though a court might 
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differ from the determination of the legislative body, if 
there is a reasonable basis for the belief that the estab- 
lishment of a strictly residential district has substan- 
tial relation to the public health, safety, morals or gen- 
eral welfare, the zoning measure will be deemed to be 
within the purview of the police power. * * * (Cases 
are cited.) 

“ ‘What is the public good as it relates to zoning ordi- 
nances affecting the use of property is, primarily, a mat- 
ter lying within the discretion and determination of the 
municipal body to which the power and function of 
zoning is committed, and, unless an abuse of this discre- 
tion has been clearly shown, it is not the province of the 
courts to interfere. Morgan v. City of Chicago, 370 Ill. 
347; Speroni v. Board of Appeals, 368 id. 568; Michigan- 
Lake Building Corp. v. Hamilton, supra; Minkus v. Pond, 
326 Ill. 467.’ Zadworny v. City of Chicago, 380 Il. 470, 
44.N. E. 2d 426. 

“The question of the validity or invalidity of a zoning 
ordinance presents a question to be determined on ex- 
amination of the facts presented in each particular case.” 

With the foregoing in mind, the evidence discloses 
the following. 

A licensed judge of the American Kennel Club, quali- 
fied to judge all breeds of dogs, who had been a private 
and public handler of dogs and in an advisory capacity 
concerning dogs, and who had bred dogs, testified that 
he was acquainted with the plaintiffs and had seen the 
kennel that they operate; that the plaintiffs’ kennel is 
run as a hobby kennel, purely for enjoyment as a hobby, 
and is not advertised as a commercial kennel; that 
when the plaintiffs sell a dog they do it by indirect con- 
tact, not by advertising in the newspapers or dog pub- 
lications; that plaintiffs do not have a kennel arrange- 
ment such as runs and cages; and that they have a 
fenced-in yard, and their dogs are not allowed to run 
at large. He then testified that he knew Mr. H. F. 
Jacobberger, another owner of dogs, and had been at his 
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home, and this person operates his kennel similar to 
the way the plaintiffs do and has his dogs fenced; that 
he had seen their dogs at shows and in their homes; 
that a good purebred dog that is a show dog is valued 
at from $400 to several thousands of dollars; that the 
people involved in this case have quality dogs; and 
that definitely there is no nuisance, every kennel is run 
as a hobby type of kennel. This witness further testi- 
fied that these dogs are kept under control; that there 
are no offensive odors nor signs or commercial activity; 
that hobby breeding of dogs is fairly common around 
the country; that there is no mass production of dogs, 
but it is a technical matter where a study of bloodlines 
is made of the animals, and where the objective is to 
produce a winning dog; that that is the type of breeding 
such people engage in, and if they were forced to dis- 
pose of their animals they would suffer a loss finan- 
cially; and that from a breeding standpoint a person 
cannot go into the market and buy the type of dogs 
that these hobby owners have. He further testified 
that if a stranger wanted to see the dogs he would call 
up and get permission to do so; and that these kennels 
are not run as a commercial kennel. 

On cross-examination this witness testified that he 
would not consider a hobby kennel offensive if he lived 
next door to one, but that he would consider a business 
or commercial kennel offensive; that generally a hobby 
kennel is run on a small scale whereas a business-type 
kennel might consist of 40 or 50 dogs; that the hobby 
kennel owners pick up the droppings at regular intervals; 
and that if this was not true, it could be considered a 
nuisance. 

On redirect examination he testified that if the owners 
have three dogs they may have a litter of three or four 
pups, but they never keep all of the pups, but probably 
keep the best one for themselves; that home breeders 
keep their dogs at a minimum because it is a hobby 
and not a money-making proposition; that in hobby ken- 
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nels the dogs are confined; and when they go for a walk 
they are on a leash. 

On recross-examination he testified that if the owner 
lets the dogs bark at will, and does not pick up the 
droppings, or advertises and has people coming on the 
premises, there might be a basis for calling such a ken- 
nel a nuisance, but this condition does not exist, to the 
knowledge of this witness, among hobby dog owners. 
This witness further testified that he did not believe 
any person operating a hobby kennel makes a profit; 
and that the money put into the business to show dogs is 
necessary because it is expensive, and at the end of the 
year such hobby owners are definitely in the red. 

The chief environmental health sanitarian for the 
city testified that his duties are anything that has to 
do with environment, which could be dog problems, 
nuisances, garbage, and trash; that his department is 
charged by, ordinance, together with the humane so- 
ciety, with general supervision to correct such problems; 
and that he has served in such capacity since January 
11, 1954. This witness further testified that with home 
kennels which had been inspected twice a year for 5 
years, there was no problem involved, and they were 
not nuisances so far as his department was concerned; 
that the dogs were enclosed as provided by ordinance, 
and proper sanitary facilities and housing were pro- 
vided; that the dogs were kept under shelter as they 
should have been; and that no complaints were made 
to him. He further testified that in 1961, these hobby 
kennels were inspected, and before the owners could 
obtain a license the kennels had to be inspected every 
year by the humane society, the planning people, and 
the health department; that he found nothing objec- 
tionable at the time; that the dogs in most cases were 
kept in a kennel with cages, but were treated more as 
pets; and that the kennels were hobby kennels and not 
business kennels. He testified to a record of the owners 
of dogs that operated such kennels; that there was little 


560 NEBRASKA REPORTS [Vou. 177 
Wolf v. City of Omaha 


variance during the years relating to the number of 
dogs that were kept by such owners; that the number 
was constant; that hobby owners might have three dogs, 
and with the exception of puppies, that number would 
remain constant; that all animals in the city are prob- 
lems, such as dogs running at large, littering neighbors’ 
yards and trespassing on flowers; and that there are 
also dog bites, and the problem of keeping the pens 
clean. 

On cross-examination this witness testified that he 
had been with the health department since 1953, and 
had worked with the humane society since that time; 
that with reference to the ordinance drafted in 1955, it 
defined a kennel as having three or more adult dogs, 
and provided that kennels could only be located in the 
second commercial or industrial districts; that if a kennei 
was in existence in a residentially zoned district it 
could exist for up to 5 years; that that ordinance was 
passed because it was thought that kennels in a resi- 
dential district would be a nuisance; that he had in- 
vestigated kennels in which more than three dogs were 
kept and where complaints had been made; and that 
these complaints presented problems such as sanitation 
and noise, and would constitute a nuisance. 

Gustave R. Wolf, one of the plaintiffs, testified that 
he had been breeding pug dogs approximately 12 years; 
that the dogs are kept in the basement of his home; that 
his backyard is fenced; that the dogs are in the house 
after hours; that during the daytime they are not al- 
lowed out unless his wife is with them; that if they 
hear a peep out of the dogs they are brought in; that the 
dogs are not permitted to run in the yard for long 
periods of time; that the yard is cleaned periodically, 
meaning picking up droppings which are not very much 
with small dogs; that he has received no complaints 
from his neighbors about odor, noise, or anything of that 
nature; that as far as his dogs are concerned, it is a 
hobby; that he is not in the business to breed as many 
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dogs as he can; that in the last year and a half, or pos- 
sibly 2 years they had had one litter of pups, that the 
only reason they breed dogs is to improve the blood- 
lines and try to get a potential champion; that going to 
dog shows is expensive; that he spends money on dogs to 
try to get a perfect dog; that this is on a hobby basis; 
that people are acquainted with him and his wife because 
they have built up prestige by attendance at dog shows 
in the Midwest, and when somebody is looking for a good 
pug dog they think of the plaintiffs; that these dogs 
will be sold to people who call them and want to know 
if they have any dogs for sale; that as far as the sale of 
dogs is concerned, they had sold only one dog in the 
past year; that there is no traffic in dogs; that he doubted 
if he could replace his champion dog on the market be- 
cause he is one of the outstanding dogs in the Midwest; 
that there are no signs, no advertising, and no invitation 
to the public to come and see the dogs; that if someone 
would call up and want to breed to their champion, the 
plaintiff would have to know all about the female dog, 
want to see her and know her bloodlines; and that they 
are not interested in the few dollars that could be re- 
ceived as a stud fee. 

On cross-examination this witness testified that he 
lives in a fifth residential district and has three adult 
dogs; that with only two dogs plaintiffs would be un- 
able to pursue this hobby and retain the bloodlines 
necessary to develop the quality dogs; that each dog 
has a cage which is kept in the basement; that the dogs 
bark very little; and that a kennel is not offensive if 
it is kept clean and free from noise. 

The chief environmental health sanitarian of the city 
testified for the city that there had been situations in 
the city where three or more dogs had created a problem 
in quite a number of cases, and in most cases they had 
constituted a nuisance, usually a noise nuisance, and in 
a number of cases had created a sanitary nuisance. 
When the owners do not pick up after the dogs, such 
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problems have been offensive to the public health, safety, 
and public welfare. There are cases where persons have 
three dogs and where complaints’were lodged, and the 
department reduces their number of dogs to two. By 
sanitation this witness meant when the owners of dogs 
do not pick up their droppings for some period of time 
until they are forced to, then odor and fly problems ex- 
ist. This condition constitutes a health hazard and a 
nuisance within the ordinance under the health de- 
partment of the city. 

The city planning director since 1956 testified that he 
was the administrative officer of the planning depart- 
ment which is charged with the responsibility of pre- 
paring and keeping up-to-date the master plan for the 
city, for the administration of the subdivision regula- 
tions, and for the administration of amendments to the 
zoning ordinance of the city; that based upon his experi- 
ence as a planning director and having worked in this 
field, he gave as his opinion that he believed that dog 
kennels should be located in the rural areas surround- 
ing the city, in the areas which are not developed into 
suburban residential neighborhoods yet but are on the 
fringe of the city; and that in his opinion dog kennels 
should not be located in residential districts because in 
the past there had been certain features about the opera- 
tion of kennels which in his opinion were incompatible 
with the normal residential areas in the following re- 
spects; in many instances dog kennels involve one or 
more outbuildings located in the rear of property, and 
often involve high fences around runs, and this type of 
outbuilding construction is not typical of modern resi- 
dential subdivisions and residential neighborhoods; that 
there is a psychological element which affects neigh- 
bors; in some cases small children, and in some cases 
older people, either have a fear or distaste for groups 
of dogs; sometimes there has been a noise in connection 
with kennels and in some instances odors; and that 
these things all taken together are a special type of ac- 
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tivity which is not in keeping with the normal single- 
family residence on a normal lot in a residential neigh- 
borhood. He was asked if he had not expressed him- 
self as being satisfied that the home kennels could be 
taken care of in the draft of the proposed ordinance. 
He replied: ‘I don’t want to say something that I 
might—I can’t remember exactly. This entire matter 
was discussed over a period of 12 to 18 months, as I 
remember it, and I believe we thought this was a com- 
promise with the kennel people and what we thought 
the Planning Board and the staff could recommend. I 
believe when I say it was a compromise that I am 
accurate. I don’t believe I enforced it a thousand per 
cent, but I believe we did agree that this could be set 
up for hearing and sent to the council.” He further 
testified that this was a compromise; that there were a 
number of changes on all sides as to the number of dogs 
and all the rest of it; and that it was put through a public 
hearing in the council. In response to a question by the 
court, this witness said that he would not make a distinc- 
tion between so-called commercial kennels and the so- 
called hobby kennels or private kennels. He was asked 
what happens if these kennels are located in an unde- 
veloped area adjacent to a metropolitan area such as 
Omaha and the city expands and neighbors move in. 
His answer was: “We tried to anticipate that a little 
bit by requiring a large tract of ground, I don’t recall the 
exact size, but getting into an acreage size tract of ground 
which would have extremely wide yards between any 
possible kennel buildings and the neighbors, so that if 
the city grew up to it at least the abutting lots would 
be—I don’t recall the size, 85, probably a hundred feet 
from any kennel properties, and when people move up 
next to an operation like that they do so knowingly, and 
if they mind a kennel they don’t need to live next to it. 
and you are not superimposing something on somebody 
that they may not enjoy.” 

The plaintiffs also rely on the case of City of Omaha 
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v. Gsantner, 162 Neb. 839, 77 N. W. 2d 663, wherein 
the plaintiffs contend this court ruled indirectly upon 
the question of a nonconforming use. This was an in- 
junction action wherein the plaintiff sought an in- 
junction prohibiting the defendant from operating a dog 
kennel on described property. The defendant admitted 
the operation of such kennel and contended that it was a 
nonconforming use within the meaning of section 
14-406, R. R. S. 1943. The trial court dismissed the 
city’s petition. We reversed the judgment. The prop- 
erty of the defendant was within half a mile of a desig- 
nated residential district. Section 14-406, R. R. S. 1943, 
was set forth in part, as has been previously set forth 
herein. This court said: “For defendant to come within 
the permitted nonconforming use provisions of the stat- 
ute, it is necessary that three things be established: 
(1) That the use made of the premises prior to the 
adoption of the ordinance was a commercial livestock 
farm operation; (2) that the use for which the prem- 
ises are now used is a commercial livestock farm opera- 
tion; and (3) that the two uses are of the same classi- 
fication or that the dog kennel use is of a higher 
classification.” 

The plaintiffs’ contention is that the above statement 
by this court laid down the test for determining what 
is and what is not a valid nonconforming use, and estab- 
lished that such uses were lawful and could be con- 
tinued within the bounds of the statute and this inter- 
pretation. The court further said: “Defendant seeks 
to change a conforming use to a nonconforming use. 
The ordinance prohibits it.” 

The plaintiffs assert that ordinance No. 15239 of the 
city, commonly known as the comprehensive zoning 
act, was adopted February 13, 1948, and included as a 
part thereof section 14-406, R. R. S. 1943, which appears, 
as heretofore set out, as section 55.50.010. The plaintiffs 
assert that the reason for setting the foregoing out is 
that the city, to zone and regulate within its jurisdiction 
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is dependent upon and subject to the grant to it by 
the Legislature of such power and authority, and to 
point up the fact that both charters and the applicable 
ordinances of the city have incorporated therein and 
subjected zoning regulations to the legislative grant and 
the specific prohibition set forth in section 14-406, R. 
R. S. 1943; that this latter prohibition in both statute 
and local regulation protects vested nonconforming uses 
of property in the city from interference or abolishment 
under the guise of zoning regulations; and that the li- 
censees in the instant case enjoyed a vested property 
right which the city seeks to abridge by the cited legis- 
lative action. 

' The above-cited case presents an entirely different 
situation than appears in the instant case. Section 14- 
406, R. R. S. 1943, is not the only section involved in 
this case as heretofore indicated. 

The plaintiffs’ second proposition relates to the police 
power of the city with reference to the subject matter 
here involved. The law with reference thereto, inso- 
far as this state has announced it, appears above. 

The foregoing constitutes the contentions of the plain- 
tiffs in the instant case. 

We now turn our attention to the contention of the 
city. 

No case seems to have been decided in this state 
squarely involving the precise question presented. 

There is a decided lack of accord as to the power 
to terminate a lawful nonconforming use existing at the 
time a zoning ordinance was passed, after use has been 
permitted to continue. In several cases the validity of 
such a requirement has been upheld. 

In the case of City of Los Angeles v. Gage, 127 Cal. 
App. 2d 442, 274 P. 2d 34, the defendant was in the 
plumbing supply business which was located in a fourth 
residential multiple-dwelling zone. Defendant’s busi- 
ness produced a gross revenue varying from $125,000 to 
$350,000 a year. Defendant claimed, and the lower 
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court found, that he had obtained vested rights to con- 
tinue in the location. The City of Los Angeles con- 
tended that the mandatory discontinuance of a noncon- 
forming use after a fixed period was a reasonable exer- 
cise of the police power. The court said: ‘There is a 
growing tendency to guard against the indefinite con- 
tinuance of nonconforming uses by providing for their 
liquidation within a prescribed period. * * * It was not 
and is not contemplated that pre-existing nonconform- 
ing uses are to be perpetual. (State ex rel. Miller v. 
Cain, 40 Wn.2d 216 [242 P. 2d 505]). The presence of 
any nonconforming use endangers the benefits to be de- 
rived from a comprehensive zoning plan. Having the 
undoubted power to establish residential districts, the 
legislative body has the power to make such classifica- 
tion really effective by adopting such reasonable regu- 
lations as would be conducive to the welfare, health, 
and safety of those desiring to live in such district and 
enjoy the benefits thereof. * * * It would seem to be 
the logical and reasonable method of approach to place 
a time limit upon the continuance of existing noncon- 
forming uses, * * * based on the nature of the use; * * *. 

“Exercise of the police power frequently impairs rights 
in property because the exercise of those rights is detri- 
mental to the public interest. Every zoning ordinance 
effects some impairment of vested rights either by re- 
stricting prospective uses or by prohibiting the con- 
tinuation of existing uses, because it affects property al- 
ready owned by individuals at the time of its enactment.” 
The court further said: “A business which, when estab- 
lished, was entirely unobjectionable may, by growth 
or change in character of neighborhood, become a 
source of danger to public health, morals, safety or gen- 
eral welfare of those who have come to be occupants of 
surrounding territory, and may thus become subject to 
municipal regulation or prohibition.” The court further 
said: ‘Whether zoning ordinance is unreasonable, arbi- 
trary and discriminatory is related to its application to 
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particular property involved, and each case must be 
determined on its own facts. * * * A zoning ordinance 
may be amended from time to time as new and chang- 
ing conditions warrant revision. * * * Public welfare 
must be considered from standpoint of objective of 
zoning and of all property within any particular use dis- 
trict, and it is not contemplated that preexisting noncon- 
forming uses are to be perpetual.” The judgment was 
reversed. 

In State ex rel. Dema Realty Co. v. McDonald, 168 
La. 172, 121 So. 613, the defendants had used their prop- 
erty as a retail grocery store for a great many years 
prior to 1927. In 1927 the city passed a zoning ordi- 
nance which established the area in which the prop- 
erty was located as a residential district and provided 
that all businesses then in operation within that area 
should be liquidated within 1 year from the passage of 
the ordinance. It was contended that this provision 
was unconstitutional as being arbitrary and unreason- 
able, and that it amounted to a taking of the defend- 
ants’ property without due process of law. After re- 
ferring to, and quoting at some length from, Village of 
Euclid v. Ambler Realty Co., 272 U. S. 365, 47 S. Ct. 
114, 71 L. Ed. 303, 54 A. L. R. 1016, the first case in 
which the Supreme Court of the United States con- 
sidered and upheld the validity of a zoning ordinance, 
the court stated: “It is to be observed, too, that the 
ordinance there under consideration provided for the 
establishment and maintenance of residential districts 
from which every kind of business was excluded. The 
ordinance did not deal specially with any already estab- 
lished business in the zoned district. But, if the village 
had the authority to create and to maintain a purely 
residential district, which the court held it did have, 
and if such an ordinance was not arbitrary and un- 
reasonable, it follows necessarily that the village was 
vested with authority to remove any business or trade 
from the district and to fix a limit of time in which the 
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same shall be done.” The Supreme Court of the United 
States denied certiorari. 280 U. S. 556, 50 S. Ct. 16, 74 
L. Ed. 612. 

In State ex rel. Dema Realty Co. v. Jacoby, 168 La. 752, 
123 So. 314, the validity of a zoning ordinance of 
New Orleans was attacked. The ordinance prohibited 
any business establishment from operating within a pre- 
scribed area, and gave all businesses in operation at the 
time 1 year in which to liquidate. The defendant had 
operated a small retail drugstore on her property for 
some time prior to the passage of the ordinance. She 
disregarded the ordinance. The court said: “It is also 
suggested that the ordinance is unconstitutional, be- 
cause it grants only one year to liquidate and close an 
established business in the district. Defendant’s drug 
store is a small one, and it is obvious that one year 
affords ample time within which to liquidate the busi- 
ness and close it. The validity of that provision of the 
ordinance was decided unfavorably to defendant’s con- 
tention in State ex rel. Dema Realty Co. v. McDonald, 
supra. (168 La. 172, 121 So. 613.)” 

In In re Harbison v. City of Buffalo, 4 N. Y. 2d 553, 152 
N. E. 2d 42, many cases are cited where decisions have 
sustained ordinances where the time provided was held 
reasonable. See, Livingston Rock & Gravel Co. v. 
County of Los Angeles, 43 Cal. 2d 121, 272 P. 2d 4; 
Standard Oil Co v. City of Tallahassee, 183 F. 2d 410, cer- 
tiorari denied 340 U. S. 892, 71 S. Ct. 208, 95 L. Ed. 647; 
Spurgeon v. Board of Commissioners of Shawnee Coun- 
ty, 181 Kan. 1008, 317 P. 2d 798; Grant v. Mayor & City 
Council of Baltimore, 212 Md. 301, 129 A. 2d 363; Rob- 
inson Brick Co. v. Luthi, 115 Colo. 106, 169 P. 2d 171, 
166 A. L. R. 655; City of Corpus Christi v. Allen, 152 
Tex. 137, 254 S. W. 2d 759; Stoner McCray System v. 
City of Des Moines, 247 Iowa 1313, 78 N. W. 2d 843, 
58 A. L. R. 2d 1304; United Adv. Corp. v. Borough of 
Raritan, 11 N. J. 144, 93 A. 2d 362. 

A number of states and municipal bodies have adopted 
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statutes. authorizing this.approach to the problem. See 
8 McQuillin on Municipal Corporations (3d ed.), § 25.190, 
p. 489. Cities that have progressed such ordinances are 
Chicago, Illinois; Cleveland, Ohio;. New Orleans, Loui- 
siana; Richmond, Virginia; Seattle, Washington; Wichita, 
Kansas; and Tallahassee, Florida. 

In Spurgeon v. Board of Commissioners of Shawnee 
County, supra, the court cited cases wherein the con- 
stitutionality of such an ordinance was challenged on the 
ground that it violated the Fourteenth Amendment and 
was confiscatory, and then said that the constitution- 
ality of zoning laws had long been. a ‘settled question 
as far as the Fourteenth Amendment is concerned. The 
Fourteenth Amendment to the Constitution of the United 
States does not impair the police power of a municipality. 
See Barbier v. Connolly, 113 U. S. 27, 5 S. Ct. 357, 28 L. 
Ed. 923. 

The general principle has been established in many 
cases that in the event of a conflict between a state stat- 
ute and a city ordinance, the state statute will prevail if 
the matter is one of statewide concern, but that on the 
contrary the city ordinance will prevail if the matter is 
one of purely local concern, or one which only indirectly 
or remotely affects the people of the state outside the 
particular municipality. We do not believe that in the 
instant case there is any problem. involving a conflict 
between a state statute and a city ordinance, notwith- 
standing the fact-that section 14-406, R. R. S. 1943, is 
incorporated in the Omaha comprehensive zoning code. 
The zoning here involved is a matter of local concern 
rather than statewide concern. | 

We conclude, from the evidence in the record, that the 
city council did not act in an arbitrary and unreason- 
able manner, or ‘in, a discriminatory manner, ‘but did 
take into consideration the interests and general wel- 
fare of the public mate respect to public health, safety, 
and morals. - 

‘We find that zection 55.50. 050 of the city code is not 
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unreasonable, discriminatory, or arbitrary, and bears 
relationship to the purpose sought to be accomplished; 
and that 7 years is ample time for plaintiffs to amor- 
tize and minimize their losses, if any. The subject mat- 
ter of this action is a matter of local concern and not a 
matter of statewide concern. No provision of the United 
States Constitution or the Constitution of the State of 
Nebraska has been violated, as contended for by the 
plaintiffs. 

We hold the ordinance to be valid and constitutional, 
and a proper exercise of the police power delegated 
by the Legislature to the city. 

We affirm the judgment of the trial court. 
AFFIRMED. 


IvAN KRUMWIEDE ET AL., APPELLEES, V. GERALD ROSE ET AL., 


APPELLANTS. 
129 N. W. 2d 491 


Filed July 10, 1964. No. 35677. 


1. Waters. Accretion is the process of gradual and imperceptible 

‘ addition of solid material, called alluvion, thus extending the 
shore line out by deposits made by contiguous water, or by re- 
liction, the gradual withdrawal of the water from the land by 
the lowering of its surface level from any cause. 

Where by the process of accretion and reliction, or 
either, the water of a river gradually recedes, changing the 
channel of the stream and leaving the land dry that was there- 
tofore covered by water, such land belongs to the riparian 
owner. 

3. Waters: Easements. Subject to the easement of navigation, 
riparian owners are entitled to the possession and ownership 
of the soil formerly under the waters of the stream as far as 
the thread of the stream. 

4. Waters. An owner of land on shore, in the absence of restric- 
tions on his grant, owns to the thread of the stream and his 
riparian rights extend to existing and subsequently formed 
islands. 


The rule as to the ownership of accretion land re- 
mains the same, even though the processes of accretion are 
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caused or accelerated by the construction work of third parties. 

6. Adverse Possession. In determining whether particular acts 
of ownership indicate an adverse possession, the usual and 
ordinary use of similar lands by their owners should be taken 
into consideration. 

Irrespective of the character of ownership asserted, 

acts of dominion over the land must, to be effective as against 

the true owner, be so open, notorious, and hostile as to put an 
ordinarily prudent person on notice of the fact that his lands 
are in the adverse possession of another. 

A mere temporary use of the property by a tres- 

passer at intervals, whether such intervals are remote or 

frequent, is not enough. 

The primary test of adverse possession is the actual, 
continuous, notorious, and adverse possession of the property 
under claimed ownership during the period of 10 years. 

10. Appeal and Error. Actions in equity, on appeal to this court, 
are triable de novo, subject, however, to the rule that when 
evidence on material questions of fact is in irreconcilable con- 
flict, this court will, in determining the weight of the evidence, 
consider the fact that the trial court observed the witnesses 
and their manner of testifying, and must have adopted one 
version of the facts rather than the opposite. 


Appeal from the district court for Dakota County: 
Fay H. Poutock, Judge. Affirmed. 


Mark J. Ryan, Cecil W. Orton, and Kindig, Beebe, 
McCluhan & Rawlings, for appellants. 


Smith & Smith, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


WuiTtE, C. J. 

This is a controversy about some accretion land in 
the Missouri River bottom between the eastern and 
western “high banks.” The plaintiffs are the western 
high-bank owners. The land is embraced within the 
extension of the existing government survey lines of 
the plaintiffs’ property to the thread of the main stream 
of the river flowing next to the eastern Iowa high bank. 
The defendants claim the land in question by virtue of 
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adverse possession. For clarity ‘purposes only, this 
opinion will refer to the land in controversy as being 
the northern part of “Omi Island.” Plaintiffs bring 
an action to quiet title, as riparian owners, basing their 
petition on the theory that they are the riparian owners 
of this land that has developed as accretion to their 
property on the bank of the river. Defendants claim 
that the land is an island to which they have independ- 
ently acquired title by adverse possession and counter- 
claim for a decree quieting title to them to that effect. 
The southern half of Omi Island was the subject of 
litigation with these same defendants, Harris and Rose, 
with the identical issues involved, in Dartmouth College 
v. Rose, 172 Neb. 764, 112 N. W. 2d 256 (December 1961). 
The main: difference between that litigation and the 
present litigation is that this case refers to the north 
half of the island. and the plaintiff riparian owners in 
this case are different than in the Dartmouth College 
case. Reference is made to that case in order to secure 
a consecutive and comprehensive picture of the litiga- 
tion involving this island. Most of the same witnesses, 
both lay and expert, testified in the Dartmouth College 
case, and their testimony in that case and in this case 
is strikingly similar, if not identical. Many of the same 
aerial photographs, maps, and exhibits used in that case 
were used in this case. The decision in the Dartmouth 
College case is not res judicata of the issues in this case 
because the parties plaintiff are different here. As 
will be seen, however, the decision in that case on the 
same issues is, on reexamination, controlling in this case 
as a matter of precedent when applied to the northern 
half of the same tract of land or island. Plaintiff ripar- 
ian owners prevailed in the Dartmouth College case 
and also in this case in the district court’s decision. A 
judgment was entered quieting title in the plaintiff high- 
bank riparian owners to the land in question. The de- 
cision of the district court was based largely on the 
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‘holding: in. the Dartmouth College case. We affirm the 
trial court’s holding. 

- This: land déveloped in the lower or “channel bottom 
of*the Missouri River during a period of some 30 or 35 
years in the past. The first question we will discuss 
is the nature of this land and its development as it 
relates to;the basic theory of plaintiffs’ claim to title in 
the island. Generally, the evidence shows that between 
the two high banks on the Nebraska and Iowa sides, 
tthe main channel of the Missouri River has moved back 
and forth to a considerable extent during the years. The 
present main stream against the Iowa eastern high bank, 
and the eastern portion of the plaintiffs’ land that un- 
‘disputedly belongs to them and the disputed land, Omi 
Island, are a part of a large, wide, low, alluvial plain 
within which the changing movement of the main chan- 
nel has taken place since historic times. Channel change, 
accretion, and reliction, and island formation are constant 
and continuing processes on this alluvial Missouri River 
plain. All expert testimony together with numerous 
aerial photographs taken of the river since 1930 estab- 
lish an understandable picture of how the land referred 
‘to herein as Omi Island was created. At the risk of 
over-simplification in a technical sense, it is clear that 
all of the land in controversy has been created and de- 
veloped by the process of accretion and reliction. In 
Burket v. Krimlofski, 167 Neb. 45, 91 N. W. 2d 57, this 
court stated the applicable definitions to these terms ° 
when applied to a substantially similar situation on 
island formation and riparian bank accretion on the 
Missouri River. The court stated: “The rules also are: 
Land uncovered by a gradual subsidence of water is 
not an accretion, but a reliction. The same law applies 
to both these forms of addition to real estate which are 
held to be the property of the abutting landowner. State 
-v. Ecklund, 147 Neb. 508, 23 N. W. 2d 782. Accretion is 
the process of gradual and imperceptible addition of 
solid material, called alluvion, thus extending the shore 
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line out by deposits made by contiguous water, or by 
reliction, the gradual withdrawal of the water from the 
land by the lowering of its surface level from any cause. 
Where by the process of accretion and reliction, the 
water of a river gradually recedes, changing the channel 
of the stream and leaving the land dry that was thereto- 
fore covered by water, such land belongs to the riparian 
owner. Ziemba v. Zeller, 165 Neb. 419, 86 N. W. 2d 190. 
Accordingly we will refer to the land herein involved 
as accretion land without making an effort to determine 
where accretion ends and reliction begins.” 

The expert testimony and the aerial photographs, 
beginning in 1930, lead to a conclusion that the main, 
direct, and deeper channel] of the Missouri River has 
generally been on the east and close to the Iowa high 
bank. But, there has been, until about 1945 or 1946, 
a channel or chute on the western side also. There is 
some variation as to the description and difference of 
opinion as to the function of this chute or channel on 
the west. The 1930 aerial photograph shows the be- 
ginning of the formation of the sandbar or island which 
extends slightly into the area now claimed by the plain- 
tiffs. At that time, this sandbar or island was out in, if 
not close to, the center of the one main stream channel 
of the Missouri River. The evidence shows that it grad- 
ually became larger by the process of accretion. By 1939 
or 1940 it had grown large enough so that it can be 
stated that the channel split just above Omi Island. The 
deep channel flowed to the east or to the left. There 
was a wide channel or high water chute on the west 
side of Omi Island. The aerial photographs show, and 
especially around 1939 or 1940, that water in the west 
channel or high water chute extended close to the high 
bank of the plaintiffs’ property on the west. This 
western channel or high water chute submerged, in 
varying degrees and at different times, land between 
plaintiffs’ west high bank and Omi Island. The pre- 
ponderance of the evidence and the testimony of Hart 
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and Towl, the two expert engineers, establish that 
since 1930 the western channel was a high water chute. 
The deep channel flowed to the east. The expert oral 
testimony and the photographs paint quite a clear pic- 
ture of the successive processes in building up Omi Is- 
land and the whole land in controversy that is now joined 
in one tract from the west. Floods, wind, and deposits 
from Omaha Creek which came from the north on the 
mainland and emptied into the western chute in this 
area, caused a gradual process of accretion. It is fair 
to state that the island filled in to the west, and the 
main bank to the east, from the processes of accretion 
in the chute. It is also fair to state that deposits from 
the eastern and deeper side of the channel, the Iowa 
side, also aided this process. By 1938 or 1939 the 
island had grown in size so that it reached north beyond 
the northernmost point of the plaintiffs’ riparian bound- 
ary lines extended and had built to the west consider- 
ably. About 1938 or 1939 this land or island, lying be- 
tween the eastern main channel and the western chute, 
‘was large enough to be the occasion of a major chan- 
nel operation by United States Army Engineers. On 
the eastern side of Omi Island they dug a pilot channel. 
Above the pilot channel they staked out the Missouri 
River in order to direct the flow into the pilot channel. 
The objective of this work was to create a new main 
unitary channel through the island. The photographs 
and the evidence show that until 1942 they partially 
succeeded in establishing a new central channel through 
the center of the island. Water was beginning to flow 
from both the chute and the eastern main channel into 
the pilot channel. This work broke down about 1942 
during the war. Between 1942 and 1945, as a result of 
the breakdown of these structures, the main channel 
returned rather quickly to the eastern or Iowa side 
altogether. The western channel or high water chute 
started plugging up, adding sand, soil, and increasing 
amounts of vegetation in its bottom. At the same time, 


576 ‘NEBRASKA REPORTS (VoL, 177 


_Krumwiede,v. Rose 


the southern or bottom portion of this high water chute 
started filling up. Eventually, about 1958, the United 
States Army Engineers plugged the western high water 
chute and as a result there is very little, if any, water 
flowing in the bed of the channel of the western chute. 
By 1945. or 1946 all of the eastern part of Omi Island 
was quite densely covered with soil, willows, and vege- 
tation. ‘The sandy: stretch to the west comprising the 
bed of the western high water chute, and the adjacent 
land forming out from the plaintiffs’ western high bank, 
were becoming covered with vegetation and were be- 
coming increasingly usable. For practical purposes be- 
ginning about this time there was continuous access 
to all of the land stretching from the western high bank. 
The intervening water of Omaha Creek:and of the chute 
was easily crossed. About 1946 people began using this 
land for ‘recreational purposes and for digging piling 
out of the abandoned river:channel work. There is no 
evidence in this case, and it is difficult to see how there 
could be, to the effect that these processes were any 
other or different as to the southern part of the island 
involved in the Dartmouth College case, than as to the 
northern part of the island involved in this case. Against 
these some defendants, we decided this issue in the 
Dartmouth College case as follows: “The record also 
shows that this land is a part of a large alluvial plain 
in which the river has moved back and forth to a con- 
siderable extent during the years. The accretion border 
to which the land accreted is shown by a decree of the 
district court for Dakota County in 1933, * * *. The ac- 
cretion in question is that very land which became a 
part of plaintiffs’ land.” (Emphasis supplied.) 
Returning now to the contention of the parties, they 
both agree that it is accretion land, but accretion to 
what? Defendants’ theory is that the land in question, 
known as Omi Island, was formed from an original 
island in the channel of this stream and that accretion 
and reliction thereto has produced all of the land in 
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dispute. Plaintiffs’ theory is that they are riparian 
owners of accretion land that has gradually been formed 
and added to their western high bank land through the 
years. On review of the evidence in this case, we adhere 
to the holding in the Dartmouth College case. The rea- 
soning of that holding is controlling here even though 
the doctrine of res judicata is not applicable to this case. 

Defendants rely upon the testimony of Missouri River 
engineer, Roy N. Towl, and strenuously urge that the 
difference in his testimony from the other case furnishes 
ample grounds for departure from the holding in the 
Dartmouth College case as to the southern half of this 
land. It is true that this witness’ testimony, based upon 
long experience in dealing with the Missouri River val- 
ley and this particular area, may be interpreted to the 
effect that a large part of the land in question comes 
from accretion to independently formed Omi Island, 
which started as a sandbar arising from the bottom of 
the old main channel of the Missouri River.. One portion 
of his testimony gives rise to an inference that the land 
in question is not accretioned to the mainland at all. At 
this point, however, there is a complete gap in the 
defendants’ argument. They simply assert that the 
plaintiffs cannot recover in a quiet title action because 
they must show that this land was accretion to the west- 
ern high bank. Since it is not, they say, the plaintiffs 
may not prevail because they must recover on the 
strength of their own title. This contention is in error. 

It makes no difference whether the land began as a 
sandbar island in a main stream or whether it was all 
formed by accretion to the mainland or by both processes 
joining. If, as in Burket v. Krimlofski, supra, there is 
another owner of the island, then the ownership is 
split to the thread of the chute in which the accretion is 
taking place to both the island and the mainland. Who 
owned Omi Island at the time of its origin? In Nebras- 
ka the rule as to ownership on the bottom of the river 
including islands formed by accretion to the thread of 
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the channel is the same, whether the stream is naviga- 
ble or nonnavigable. The only difference is that in 
case of a navigable stream, such as the Missouri River, 
it is subject to the superior easement of navigation. 
This basic decision was reached in Kinkead v. Turgeon, 
on rehearing, 74 Neb. 580, 109 N. W. 744, 7 L. R. A. N.S. 
316, 13 Ann. Cas. 43, 121 Am. S. R. 740. The exact appli- 
cation to the case at bar is the holding in Independent 
Stock Farm v. Stevens, 128 Neb. 619, 259 N. W. 647, 
where it. is said: ‘All states do not agree as to the 
ownership of land along navigable streams like the Mis- 
souri river. In Nebraska this court, after the rehearing 
in the case of Kinkead v. Turgeon, 74 Neb. 580, 7 L. R. 
A. N. S. 316, 13 Ann. Cas. 43, held that riparian owners 
are entitled to the possession and ownership of the soil 
formerly under the waters of such a stream as far as 
the thread of the stream, while in other states the title 
to the bed of the navigable river is in the state, and the 
grantee of land along the line of such stream owns only 
to the shore line. Haight v. City of Keokuk (1856) 4 Ia. 

199; Payne v. Hall, 192 Ia. 780. So that if an island 
occurs in the Missouri river on the Iowa side of the 
thread of the stream, it is an accretion to the soil in 
the bed of the river, and not to the land of the riparian 
owner.” (Emphasis supplied.) 

_ An owner of land on shore, in the absence of restric- 
tions on his grant, owns to the thread of the stream, 
and his riparian rights extend to existing and subse- 
quently formed islands. Ohm v. Clear Creek Drainage 
Dist., 153 Neb. 428, 45 N. W. 2d 117; Haney v. Hewitt, 105 
Neb. 746, 181 N. W. 861; Higgins v. Adelson, 131 Neb.. 
820, 270 N. W. 502; Briard v. Hashberger, 107 Neb. 199, 
185 N. W. 430; Burket v. Krimlofski, supra. 

The evidence shows that a signifcant factor in the de- 
velopment of Omi Island and this land was the con- 
struction and channel work of the United States Armv 
Engineers attempting to control the channel of the 
river, divert it, and develop a new channel across Omi 
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Island beginning about 1938. As we have mentioned, 
this development work finally resulted in the destruc- 
tion of the western channel or high water chute and the 
acceleration of accretion to both the west bank and the 
original Omi Island. The fact that third parties per- 
formed construction work and accelerated these proc- 
esses does not alter the application of the rule as to 
ownership of accretion land. Ziemba v. Zeller, 165 Neb.. 
419, 86 N. W. 2d 190; Burket v. Krimlofski, supra. Nor 
does the intervening flow of Omaha Creek affect this 
determination. Dartmouth College v. Rose, supra; In- 
dependent Stock Farm v. Stevens, supra. 

Omi Island, if such, and all accretions to it and to the 
mainland became the property of the riparian owners 
at the. time of the accretion. The evidence here, in- 
cluding the abstract of title, establishes ownership in the 
plaintiffs as successors to the original. owners of the. 
riparian land at the time of the development and ap- 
pearance of Omi Island. This, of course, occurred many 
years prior to the defendants’ first appearance or claim. 
of title to the land beginning about 1946, the land be- 
coming accessible and usable at about that time. 

Nevertheless, the defendants claim. title by adverse 
possession beginning in 1946. To the defendants’ evi- 
dence in this respect we apply. the same test that was 
used in Dartmouth College v. Rose, supra, against the 
same defendants as to the adjoining land of Omi Island to 
the south. We said: “In the instant case the parties do. 
not question that accretion is here involved. * *.* It. 
appears from the record that the defendants claim own-. 
ership of the entire island. The evidence shows that: 
the land in.question was used. by the public generally 
for the purpose of hunting, fishing, trapping,. pulling 
piling, and picking up flotsam. The. defendants were. en:. 
aged in these activities, and. such are insufficient - to. 
place the owner on notice. of adverse possession.. ae 
The evidence shows that in the early. part. of i951, ae 
defendants well knew that. others. were _using and. oc-., 


ay 
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cupying the island. In this connection we make ref- 
erence to the evidence of Duane Jenkins, Byron B. 
Morrow, and Ivan Krumwiede. The defendants made 
no objection to such occupancy, nor did they seek to 
oust the parties from the land. In 1951, Duane Jenkins 
put in about 40 acres of crops on this land. Ralph 
Ropken testified that he and Duane Jenkins had the 
island’ to themselves when they were working on it. 
Harris came on the island and started to do some work 
on it in 1953, and Rose came on the island for the same 
purpose in 1955. Ivan Krumwiede (a plaintiff in the 
present case) testified that Harris first cultivated some 
of the land on the island in 1953, with his permission. 
* * * ‘In determining whether particular acts of owner- 
ship indicate an adverse possession, the usual and ordi- 
nary use of similar lands by their owners should be 
taken into consideration. No precise rule of general 
application can be laid down. Any act, or series of 
acts, which shows the open, notorious, exclusive, and 
hostile possession of one who claims to be the owner of 
the land may be proven as evidence of adverse posses- 
sion. Thus, such possession may be evidenced by * * * 
clearing and cultivating, * * * pasturing, cutting timber, 
* * * fishing, * * * or performing similar acts. How- 
ever, irrespective of the character of ownership asserted. 
acts of dominion over the land must, to be effective as 
against the true owner, be so open, notorious, and hos- 
tile as to put an ordinarily prudent person on notice of the 
fact that his lands are in the adverse possession of an- 
other. A mere temporary use of the property by a tres- 
passer at intervals, whether such intervals are remote 
or frequent, is not enough.’ 1 Am. Jur., Adverse Pos- 
session, § 132, p. 867. See, also, Huston v. Graves (Mo.), 
213 S. W. 77, 5 A. L. R. 423; Walker v. Bell, supra: 
Stokes v. State, 121 Ark. 95, 180 S. W. 492, Ann. Cas. 
1917D 657.” (Emphasis supplied.) 

We will not recite the detailed testimony of the wit- 
nesses as to adverse possession. The same defendants 


Ce 
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and most of the same witnesses testified as in Dart- 
mouth College v. Rose, supra. A detailed recital of these 
witnesses’ testimony will be found in that case. The 
additional testimony offered here is cumulative in nature. 
All of this testimony is not only substantially similar, 
but almost identical to the testimony given by these 
same witnesses in the present case. We attach to it the 
same significance we gave to it in the Dartmouth Col- 
lege case. The evidence is sufficient to establish that 
whatever possession the defendants made of the land 
was not a visible and hostile possession with an inten- 
tion to possess the land occupied under a belief that it 
belonged to them. Ordinarily the hidden or remote 
view or the belief of a possessor in taking possession 
does not relate itself to the adverse character of the 
possession. Purdum v. Sherman, 163 Neb. 889, 81 N. W. 
2d 331. The evidence fails to meet the primary test of 
adverse possession that the defendants have been in 
actual, continuous, notorious, and adverse possession 
of the property under claimed ownership during the peri- 
od of 10 years required by the statute. See Jones v. 
Schmidt, 170 Neb. 351, 102 N. W. 2d 640. This land was 
used for recreational purposes by the public generally 
subsequent to 1946. It was also used by many parties 
for the purposes of pulling up the abandoned piling on 
the shore, for fishing, and for picking up flotsam. The 
defendants were doing these same things along with and 
during the period of time that many other people were. 
They claim to have built several structures on the prop- 
erty and to have cleared and raised crops several years. 
Much of this testimony was denied by many other wit- 
nesses who were on the island during the period of time 
that the defendants claim that these acts took place. The 
defendants claim that they erected shacks, fences, and 
“no trespassing” signs on the property. Witnesses who 
were on Omi Island many times deny seeing these evi- 
dences of their possession. It appears that at no time 
did the defendants oust either the plaintiffs or any 
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other of the numerous parties who were on, the prop- 
erty and who were performing the same acts that the 
defendants claim they did. In one sense, every one. of 
the parties who were on this property for recreational 
purposes occupied it hostilely for the short periods of 
time that they were on it. The defendants’ testimony 
fails when it comes to proving the elements of exclu- 
siveness and continuousness. Without dispute, other 
parties grew substantial acreages of crops on the land 
in the years between 1951 and 1955. In subsequent 
years, other parties also grew crops and performed many 
of the same acts of possession claimed to have been 
performed by the defendants. Some of the parties who 
had grown crops on the island testified that they had the 
island to themselves while they were working it. As 
an original matter, the evidence fails to measure up to 
the tests that are required to establish title by adverse 
possession. In any event, giving maximum reach to 
the defendants’ testimony, it establishes, at most, a direct 
conflict in the testimony. The trial judge saw and ob- 
served the witnesses and resolved this conflict in favor 
of the plaintiffs who were the riparian bank owners. 
These findings should be given great weight, as they 
were in Dartmouth College v. Rose, supra. See, also, 
Dunbier v. Rafert, 170 Neb. 570, 103 N. W. 2d 814. 

No problem appears in this case as to the description 
of the property, or its proper apportionment. The court 
by its judgment extended the existing government sur- 
vey lines of the plaintiffs’ property to the thread of 
the river. This is the correct apportionment rule and 
it was applied here and in the prior adjudication concern- 
ing this property. See 65 A. L. R. 2d, § 6(a), p. 159, § 
6(b), p. 162. ; re 

The judgment of the trial court was in all respects 
correct and is affirmed. 
AFFIRMED. 
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Louis WEINER, APPELLANT, V WARREN SCHREMPP ET AL., 
APPELLEES. 
129 N.W. 2d 518 
Filed July 10, 1964. No. 35698. 


Actions: Attorney and Client. In actions in court in this jurisdic- 
‘tion plaintiffs have the liberty of prosecuting, and defendants 
have the liberty of defending, in their own proper persons, and 
without the assistance of an attorney. 


Appeal from the district court for Douglas County: 
Frank G. Nimitz, Judge. Reversed and remanded. 


Lyle B. Gill, for appellant. 


Stoehr, Rickerson, Sodoro & Caporale and Schrempp, 
Lathrop & Rosenthal, for appellees. 


Heard before Wuire, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action at law instituted by Louis Weiner, 
plaintiff and appellant, against Warren Schrempp, David 
Lathrop, and Henry Rosenthal, Jr., defendants and ap- 
pellees, who are attorneys at law admitted to practice 
in the State of Nebraska. By the petition in the action 
it is charged that the defendants were retained by the 
plaintiff to represent him as attorneys in certain de- 
scribed litigation and that for the service to be per- 
formed they received a fee in retainer, but that they, 
with due notice, failed to exercise due and reasonable 
care, skill, and diligence in representing plaintiff in 
the litigation for which they were retained, in conse- 
quence of which the plaintiff was damaged. The ac- 
tion is to recover the damages so sustained. In the 
action in the district court the plaintiff was not repre- 
sented by counsel. The case was filed by the plaintiff 
pro se. 

No. answer or. other pleading was filed in the. case 
attacking the petition as to sufficiency of statement as a 
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cause of action from either a factual or legal viewpoint. 
The only formal attack of any kind made in the case is 
in a motion which is as follows: “Come now the de- 
fendants, and each of them, and move the Court for an 
order to strike plaintiff’s Petition from the files and 
records of this Court for the reason that the same was 
not filed in accordance with the provisions of Section 
7-101 of the Revised Statutes of Nebraska of 1943, as 
amended.” No defense is asserted in the motion. 

A hearing was had on the motion at which the plain- 
tiff was called as a witness by the defendants. No other 
witness was called. He testified that he represented 
himself in the preparation and the filing of the action 
and, as the record indicates, that the handling was by 
him pro se. On the basis of the record and this evidence 
the court sustained the motion and dismissed the action. 

This action was clearly erroneous. Section 7-110, R. 
R. S. 1943, provides: “Plaintiffs shall have the liberty 
of prosecuting, and defendants shall have the liberty of 
defending, in their proper persons.” 

In interpretation of this statutory provision the de- 
cisions of this court permit parties to litigation, if they 
so desire, to present and defend their own interests with- 
out the assistance of any attorney. See, Vielehr v. 
Malone, 158 Neb. 436, 63 N. W. 2d 497; Niklaus v. Abel 
Constr. Co., 164 Neb. 842, 83 N. W. 2d 904. 

The judgment dismissing this action is therefore re- 
versed and the cause remanded to the district court for 
further proceedings. 

REVERSED AND REMANDED. 


E_ma MECKE, APPELLEE, V. Max BAHR, APPELLANT. 
129 N. W. 2d 573 


Filed July 17, 1964. No. 35689. 


Evidence: Insurance. The discovery statute does not permit, be- 
fore liability is determined, the discovery of coverage and limits 
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- of liability under an insurance policy issued to the owner of an 
automobile involved in an accident where the information sought 
will not be admissible at the trial of the pending action nor 
where the disclosure of such information does not appear reason- 
ably calculated to lead to the discovery of admissible evidence. 


dippenl from the. district court for Knox County: 
Fay H. Pottocx, Judge. Reversed and remanded with 
directions. 


Frederick M. Deutsch, William I. Hagen, and James 
P. Monen, for appellant. 


Roscoe L. Rice, Frank Roubicek, and George F. John- 
son, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

This is an appeal from the imposition of a fine of 
$100 on the defendant for contempt of court for refus- 
ing in open court to answer an interrogatory as ordered 
by the court. The defendant has appealed. 

The record discloses that the plaintiff commenced an 
action against the defendant, seeking damages for per- 
sonal injuries and property damage sustained in an auto- 
mobile accident. 

During the pendency of the case for trial, plaintiff 
directed the following interrogatory to the defendant: 
“What is the name of the insurance company, policy 
number, coverage and limits of liability insurance cov- 
erage issued by the automobile insurance company that 
had your 1961 Chevrolet sedan insured on October 6, 
1962, at the time of the accident involved herein?” 

The defendant objected to answering the interroga- 
tory as follows: “The objection is that the information 
sought is not relevant to the subject matter involved 
in the pending action; that the information sought would 
not be admissible at the trial of the pending action nor 
would the disclosure of said information appear rea- 
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sonably calculated to lead to the discovery of admis- 
sible evidence.” 

The record shows that on the hearing before the court 
on defendant’s objections to the interrogatory, and after 
the overruling of the objections, counsel for defendant 
advised the court that he had been directed by his client 
not to disclose the amount of coverage under the insur- 
ance policy, and, without intending any personal dis- 
respect for the court, to stand in contempt of the court’s 
order in order that the question could be appealed to 
the Supreme Court and a final disposition of the issue 
obtained. The trial court thereupon assessed a fine of 
$100 on defendant for contempt of court and this appeal 
was taken therefrom. 

It is provided in part by section 25-1267.38, R. R. S. 
1943: ‘“Interrogatories may relate to any matters, not 
privileged, which are relevant to the subject matter in- 
volved in the pending action, and the answers may be 
used by any party to the same extent as testimony taken 
by deposition.” 

By section 25-1267.02, R. R. S. 1943, it is provided 
as to the scope of the examination in the taking of depo- 
sitions: “Unless otherwise ordered by the court, the 
deponent may be examined regarding any matter, not 
privileged, which is relevant to the subject matter in- 
volved in the pending action, whether it relates to the 
claim or defense of the examining party or to the claim or 
defense of any other party, including the existence, 
description, nature, custody, condition and location of 
any books, documents, or other tangible things and 
the identity and location of persons having knowledge 
of relevant facts. It is not ground for objection that the 
testimony will be inadmissible at the trial if the testi- 
mony sought appears reasonably calculated to lead to 
the discovery of admissible evidence.” 

‘The statute governing the use of interrogatories is 
patterned after Rules 26(b), 26(d), and 30(b) of the 
Federal Rules of Civil Procedure. The adoption of a 
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rule of a foreign jurisdiction ordinarily requires that 
great weight be given to the construction given such rule 
by the courts of such foreign jurisdiction, except where 
it is violative of some established state policy. The 
rule is of little aid in the instant case because of the 
division of authority in the federal courts on the con-. 
struction to be given to the applicable federal rules. 
The division in authority also extends into the hold- 
ings of the state courts. Since the case is one of first 
impression in this state, our construction of the appli- 
cable statutes necessarily rests on sound reasoning rather 
than on the weight of authority in other jurisdictions. 
Under Federal Rule 26(b), there is included the pro- 
vision: “It is not ground for objection that the testi- 
mony will be inadmissible at the trial if the testimony 
sought appears reasonably calculated to lead to the dis- 
covery of admissible evidence.” This provision is not 
contained in section 25-1267.38, R. R. S.1943, but it is 
contained in section 25-1267.02, R. R. S. 1943, and must, 
be considered in pari materia in view of the provision 
in section 25-1267.38, R. R. S. 1943, stating “and the an- 
swers may be used by any party to the same extent as 
testimony taken by deposition.” It seems to us, there-. 
fore, that the issue resolves itself into the question as 
to whether the information sought, admittedly not ad-. 
missible at the trial, “appears reasonably calculated to, 
lead to the discovery of admissible evidence. 7 . 
Cases which hold that the coverage and limits of lia- 
bility insurance are proper subjects of discovery rely’ 
largely upon the following reasons: The Legislature 
has, by statute, conferred an, interest in such a policy 
upon every member of the public who. is negligently in-' 
jured, and its.existence and amount are related to the 
merits of the matter in litigation. People ex rel. Terry 
v. Fisher, 12 Tl. 2d_231, 145 N..E. 2d 588. To be rele- 
vant to the subject matter involved, the matter in- 
quired about need not be evidence which will be .ad- 
missible at trial, nor.need it be reasonably « calculated to 
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lead to discovery of admissible evidence, and the ex- 
istence of liability insurance and the policy limits of 
such insurance were relevant to the subject matter of 
an automobile accident case. Lucas v. District Court, 
140 Colo. 510,345 P. 2d 1064. “Since the standard lia- 
bility policy evidences a contract which inures to the 
benefit of every person who may be negligently in- 
jured by the insured and recovery may be had against 
the ‘insurer upon judgment being entered against the 
insured, the insurance carrier is in fact a party in in- 
terest. The insurance carrier ordinarily does the in- 
vestigation work, employs counsel for its insured, and 
assumes control of the litigation. An insurance con- 
tract is no longer a secret, private, confidential arrange- 
ment between the insurance carrier and the individual, 
but is an agreement that embraces those whose person 
or property may be injured by the negligence of the 
insured. The questions are relevant to the subject mat- 
ter of the litigation and within the spirit and meaning 
of the rule. Maddox v. Grauman (Ky.), 265 S. W. 2d 
939, 41 A. L. R 2d 964. See, also, Brackett v. Woodall 
Food Products, 12 F. R. D. 4; Orgel v. McCurdy, 8 F. R. 
D. 585. 

Cases holding that the coverage and limits of lia- 
bility insurance are not properly subjects of discovery 
before trial rely upon the following reasons: Purpose 
of discovery rules is to take surprise out of trials of 
cases by permitting all relevant facts and information 
to be ascertained in advance of trial, but information 
which can have no bearing on the merits is not subject to 
discovery. Amounts and limits of insurance liability 
coverage, sought for the purpose of evaluating the case 
for purposes of possible settlement, are not relevant and 
subject to discovery. Jeppeson v. Swanson, 243 Minn. 
547, 68 N. W. 2d 649. The rule permitting discovery of 
matters relevant to subject matter in pending action is 
applicable only to matters admissible in evidence or 
calculated reasonably to lead to the discovery of ad- 
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missible evidence in a pending action. Discovery on the 
theory that it would aid in negotiation of a settlement is 
not within the purview of the rule. Brooks v.. Owens 
(Fla.), 97 So. 2d 693. The purpose of Rule 26(b) was 
to limit the meaning of the term “which is relevant 
to the subject matter involved” to the discovery of facts 
either to use in the trial, or to use it as a lead to informa- 
tion for use in a trial. The California and Illinois cases 
are based in part upon their interpretation of statutes 
which, in our opinion, in nowise justify the broadening 
of the language used in Rule 26(b). The public policy 
declared in Tom Reed Gold Mines Co. v. Morrison, 26 
Ariz. 281, 224 P. 822, is diametrically opposed to de- 
fendant’s position and Rule 26(b) construed most favor- 
ably in favor of the right of discovery does not justify 
it. Di Pietruntonio v. Superior Court, 84 Ariz. 291, 327 
P. 2d 746. The Federal Rules of Civil Procedure clearly 
limit discovery to matters which are relevant to the 
subject matter of the pending action or are reasonably 
calculated to lead to the discovery of matters which are 
relevant to the subject matter. The answers to the in- 
terrogatories propounded as above set forth would do 
neither. The subject matter is the charge of negligence 
against the defendant which caused the injury to the 
plaintiff. Answers to the propounded interrogatories 
would not be relevant to show negligence nor would 
they be reasonably calculated to lead to the discovery 
of admissible evidence showing negligence. The policy, 
if any, would not prove nor tend to prove the alleged 
negligence. The proof of such negligence must be made 
dehors the policy. If the plaintiff is permitted to dis- 
cover the existence, amount, and provisions of. liabil- 
ity coverage under the discovery provisions of Federal 
Rules of..Civil Procedure prior to the determination of 
liability. against the defendant, then it would logically 
follow that the same latitude would extend to defend- 
ant’s other assets. Requiring the disclosure of the in- 
surance policy or other assets would give to all the world 
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knowledge of the financial condition of any defendant, 
and thereby invade the privacy of an individual before 
any liability has been determined against him. A more 
tempting invasion of the right of privacy or violation 
of the right against unreasonable searches would be 
difficult ‘to' imagine. The disclosure of insurance might 
be conducive to a settlement without litigation, but such 
advantage to the plaintiff would not outweigh the in- 
fringements upon ‘the rights of the defendant. The hold- 
ings in the Illinois, Colorado, and Kentucky cases, cited 
herein, appear to require a disclosure of defendant’s fi- 
nancial resources prior to an adjudication of liability. 
This appears to violate the Fifth Amendment to the 
Constitution of the United States. The matter for which 
disclosure is asked cannot be used at the trial nor would 
such disclosure be reasonably calculated to lead to the 
discovery of matters which could be used at the trial. 
It is apparent that the requirements are not met and the 
objections to the interrogatories should be sustained. 
Gallimore v. Dye, 21 F. R. D. 283. It appears that the 
weight of reason is on the side of interpreting the rule 
as not contemplating or permitting the disclosure by 
discovery of insurance matters in the ordinary automo- 
bile accident case where punitive damages are not. in- 
volved and where the evidence would ‘not be admissi- 
ble upon trial nor reasonably lead to admissible evi- 
dence. Hillman v. Penny, 29 F. R. D. 159. See, also, 
Langlois v. Allen, 30 F. R. D. 67; McNelley v. Perry, 
18 F. R. D. 360; Goheen v. Goheen, 9 N. J. Misc. 507, 
154 A. 393; Roembke v. Wisdom, 22 F. R. D. 197; State 
ex rel. Allen v. Second Judicial Dist. Court, 69 Nev. 
196, 245 P: 2d 999; Verrastro v. Grecco, 21 Conn. Sup. 
165, 149 A. 2d 703. 

In our opinion the provisions of section 25-1267.38, R. 
R. S. 1943, providing that interrogatories may relate to 
any matters, not privileged, which are relevant to the 
subject matter involved in the pending action are lim- 
ited by section 25-1267.02, R. R. S. 1943, wherein it is 
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provided that it is not ground for’ objection’ that the 
testimony will be inadmissible at the trial if the testi- 
mony sought appears reasonably calculated to lead to 
the discovery of admissible evidence. The ‘above pro- 
visions are contained in the same act and it appears 
that the provisions are to be construed together, since 
they are in pari materia by virtue of the provisions of 
section 25-1267.02, R. R. S. 1943, providing that the 
answers to interrogatories may be used by any party 
to the’ same extent as testimony taken by deposition. 

The interrogatory before us does not call for an- 
swers that would be admissible at the trial. We fail to 
see how the testimony sought by the interrogatory ap- 
pears reasonably calculated to lead to the discovery of 
admissible evidence, and the plaintiff below does not 
so contend. The subject matter is the charge of negli- 
gence against the defendant which caused the injury to 
the plaintiff. The answer to the propounded interroga- 
tory would not be relevant to show negligence nor would 
it be reasonably calculated to lead to the discovery of 
admissible evidence showing negligence. It is not the 
province of the courts to declare a matter of public 
policy by construing legislative language beyond its ex- 
press terms. The establishment of public policy is the 
province of the Legislature, not the courts. . 

We think the Minnesota court correctly analyzed the 
situation when it said: ‘Under the guise of liberal con- 
struction, we should not emasculate the rules by per- 
mitting something which never was intended or is not 
within the declared objects for which they were adopted. 
Neither should expedience or the desire to dispose of 
lawsuits without trial, however desirable that may be 
from the standpoint of relieving congested calendars, 
be permitted to cause us to lose sight of the limitations 
of the discovery rules or the boundaries beyond which 
we should not go. If, perchance, we have the power 
under the enabling act to extend the discovery rules to 
permit discovery of information desired for the sole 
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purpose of encouraging or assisting in negotiations for 
settlement of tort claims, it would be far better to 
amend the rules so as to state what may and what may 
not be done in that field than to stretch the present dis- 
covery rules so as to accomplish something which the 
language of the rules does not permit.” Jeppesen v. 
Swanson, supra. 

We are of the opinion that the objections to the an- 
swering of the interrogatory in the instant case should 
have been sustained. The judgment of the district court 
is therefore reversed and the cause remanded with direc- 
tions to sustain the objection of defendant to the in- 
terrogatory here questioned. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Brower, J., concurring. 

I concur in the opinion of the court herein. The opin- 
ion discusses holdings of other courts, some of which 
may have held that either a disclosure of the defendant’s 
financial responsibility or the amount of insurance which 
such a defendant carries would be in violation of the 
Fifth Amendment to the Constitution of the United 
States. Constitutional questions were not before the 
court in considering this case and I am sure that nothing 
in the opinion was meant to infer that this court was in 
its decision passing upon that aspect of the case. 

Wuite, C. J., dissenting. 

I respectfully dissent from the majority opinion and 
the position as presented therein. An interrogatory re- 
quiring, within the discretion of the court, the disclosure 
of liability insurance coverage and its limits should be 
allowed because: 

1. The term “subject matter” of an action embraces 
a much broader range of discovery than “admissible 
evidence” as to liability issues only. As the majority 
opinion points out, the statute follows and copies Fed- 
eral Rule 26 and ordinarily calls for an interpretation 
consistent with the federal court’s interpretation. The 
important part of the rule and our statute for the pur- 
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poses of our examination is: “Interrogatories may re- 
late to any matters, not privileged, which are relevant 
to the subject matter involved in the pending action, 
** * § 25-1267.38, R. R. S. 1943. The basic premise 
of the majority opinion is that the interrogatory requir- 
ing the disclosure of liability insurance does not call 
for answers that would be admissible at the trial of 
the case on the issue of liability. This, in turn, is based 
upon the reasoning and statement in the majority opin- 
ion that says: “The subject matter is the charge of neg- 
ligence against the defendant which caused the injury 
to the plaintiff.” It then follows, of course, that the 
testimony sought by such an interrogatory is not rele- 
vant to such an issue and could not be calculated to 
lead to the discovery of any admissible evidence on this 
issue. The core of the reasoning of the majority opinion 
appears in the following language: “The answer to 
the propounded interrogatory would not be relevant 
to show negligence nor would it be reasonably calcu- 
lated to lead to the discovery of admissible evidence 
showing negligence. It is not the province of the courts 
to declare a matter of public policy by construing legis- 
lative language beyond its express terms. The estab- 
lishment of public policy is the province of the Legis- 
lature, not the courts.” (Emphasis supplied.) 

The majority opinion in this case basically operates on 
the premise that the definition of the “subject matter” 
of the action is identical with the definition of the 
“issues as shown by the pleadings in a case.” And it 
is. true that some courts have so construed these words. 
As a preliminary observation, it seems to me that the 
very fact that the Legislature, following the federal 
rules, especially declared that the “subject matter” of the 
action would be the test is very significant. The use 
of a broader term than “issues” certainly indicates an 
attempt to open up the field of interrogatories into a 
broader area than exist under previous deposition pro- 
cedure. The whole philosophy and purpose of pre- 
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trial and the newer discovery procedures are directed 
toward the discovery of much broader areas of infor- 
mation than evidence strictly material to the confined 
issues of liability. These purposes embrace discovery 
asto the whole action as distinguished from the older 
concept of mere perpetuation of testimony material to 
the issues of negligence or liability at the trial. This is 
well illustrated by the announced, declared, and estab- 
lished rule that any interrogatory, which is reasonably 
calculated to produce material evidence is proper. Fed- 
eral Rule 26 and our statute are a calculated departure 
from the narrow permissible range in classic deposition 
procedure as it existed before the new discovery pro- 
cedures. Section 25-1267.01, R. R. S. 1943, says: “Any 
party may take the testimony of any person, including 
a party, by deposition upon oral examination or writ- 
ten interrogatories for the purpose of discovery or for 
use as evidence in the action or for both purposes.” 
(Emphasis supplied.) We, therefore, have the terms 
“discovery” or “for use as evidence” to be interpreted 
as they relate to a distinction between “subject matter” 
and evidence material to liability issues. An area. of 
inquiry broader than that of the proposed opinion is 
apparent from an analysis of the language of these stat- 
utes themselves. As a general proposition, the cases 
unequivocally support the proposition that the term 
“subject matter” is much broader than the term “issues.” 
See the following authorities: 2A Barron & Holtzoff, 
Federal Practice and Procedure, § 646, p. 57; Maddox v. 
Grauman (Ky. 1954), 265 S. W. 2d 939, 41 A. L. R. 2d 
964; Bloomer v. Sirian Lamp Co. (1944), 4 F. R. D. 167; 
Hercules Powder Co. v. Rohm & Haas Co. (1943), 3 F. 
R. D. 302; Laird v. United Shipyards (1941), 1 F. R. D. 
772; Stevenson v. Melady (1940), 1 F. R. D. 329. 

~ As is pointed out in these cases, discovery beyond the 
range of the issues is the better construction, but par- 
ticularly in light of the fact that it is impossible at the 
time of discovery and the taking of interrogatories to 
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determine just exactly what the issues are that are 
involved in the case as they may not be clearly de- 
fined at that time. I feel that to limit an examination 
to matters relevant only to the precise liability issues 
in the case at the time of the taking would be contrary 
to the express language and purposes of the act and 
would ignore the history of the development of the 
rule announced in the statute. An interrogatory, in my 
opinion, should be considered relevant where there is 
any reasonable probability that information sought may 
be relevant to the subject matter of the action at any 
stage in the proceedings prior to the satisfaction of 
judgment. A party should be able to discover material 
evidence as to issues already present in a case. He 
should also be able to discover facts which will enable 
him to either eliminate, change, or frame new issues 
in a case. If this be not true, what then was the pur- 
pose of the Legislature in enacting these new discovery 
statutes, or of Federal Rule 26, when adequate means 
were already afforded to discover material evidence 
relevant to the actual issues in a case? 

2. The “subject matter” embraces those steps which 
are necessary to collect a judgment. It would ignore 
reality if it were not said that this is the end objective 
of the action. Since this information is, therefore, clearly 
discoverable at a later point in the action, why should 
it not be discoverable, within the discretion of the court, 
at any time after the commencement of the action? 
Is there some peculiar damage suffered by a defendant 
(in an insurance case) because of the time point of de- 
parture of such an interrogatory? , 

3. This interrogatory does not permit a fishing ex- 
pedition into the general discovery of the defendant’s 
private wealth or personal assets. The inquiry here 
is directed only towards that segregated portion of a 
defendant’s assets (the insurance contract) which is 
designed to protect the plaintiff and all other. injured 
persons on thé public highways and to which contract 
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the plaintiff is a third party beneficiary. What injury 
could there be in compelling the defendant to disclose 
to the injured person information about a contract that 
he created for this purpose? It also seems to me that in 
examining this situation we are ignoring the realities. 
We could not honor the objection of the insurance com- 
pany as such since it is not a party to the case under 
our procedure. Fielding v. Publix Cars, Inc., 130 Neb. 
576, 265 N. W. 726,105 A. L. R. 1306. If the insured and 
the company are adversary to each other with refer- 
ence to disclosure, why should the company be per- 
mitted, under the guise of the contractual right to 
represent a defendant, to secrete that which it is usually 
for the best interests of a defendant to disclose? The 
policy and its disclosure are designed to and usually 
prevent a reach into a defendant’s property and assets. 

4. Public policy, as expressed in our statutes, will be 
served as follows: 

a. The financial responsibility statute requires the 
disclosure, by the defendant and the insurance com- 
pany, to the state in the event of a personal injury to 
the plaintiff. Should not the disclosure be made to 
the very class of persons that the defendant and the 
insurance company protect under the terms of the policy 
and which is thought important enough to require the dis- 
closure to the state in the interests of protecting trav- 
elers on a public highway? 

b. Expedite the settlement of litigation. The sub- 
ject matter of a personal accident embraces the end ob- 
jective of the collection of money. As the authorities 
point out, a highly relevant matter to the “subject mat- 
ter” is the amount of assets that are available to pay 
the claim before or after the judgment. In my opinion, 
a refusal to disclose the limits of coverage will have a 
tendency to harden the plaintiff in his determination 
to secure a final judgment and blind his eyes to com- 
promise. It would seem that this would be true and 
especially when the more serious injuries are involved, 
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He may, and many times will, require that the litigation 
reach the point where he can pursue the disclosure in- 
terrogatory aS to insurance. This aspect of the litigation, 
therefore, becomes a game, depending on the résolu- 
tion of an issue collateral to the determination of lia- 
bility issues. If the “subject matter” goes further than 
liability issues, it is difficult to see how anything could 
be more material than how much money is available to 
pay the judgment secured in the action. 

5. Even before an action is filed or any issues as to 
liability are framed, a party litigant in our state under 
section 25-1267.08, R. R. S. 1943, relating to the perpetua- 
tion of testimony may, within the discretion of the court, 
secure any information pertinent to the ‘“‘subject matter” 
of the expected action and his interest therein. That 
our perpetuation statute gives force to an interpretation 
of the interrogatory statute requiring this disclosure is 
supported by the following cases: Demaree v. Superior 
Court, 10 Cal. 2d 99, 73 P. 2d 605; Superior Insurance 
Co. v. Superior Court, 37 Cal. 2d 749, 235 P. 2d 833; 
Laddon v. Superior Court, 167 Cal. App. 2d 391, 334 P. 
2d 638. We do not have a probable action here. We have 
a pending action. We are closer to the point of the 
necessity of discovery than we are in any action con- 
templated by the perpetuation statute. Information as 
to other issues may be frozen in writing to secure its 
existence for the future. Are assets of a defendant 
which are peculiarly designed to respond to this par- 
ticular type of action and judgment any more sacro- 
sanct? It would seem that this argument would have 
peculiar force in this situation because we are talking 
about a contract in which the defendant has designated 
the plaintiff as a beneficiary of the assets available to 
pay the very judgment contemplated in the action. 

6. Besides the perpetuation statute, the provisions in 
our law permitting attachment and garnishment before 
trial under certain conditions and under the discretion 
of the court are consistent with and harmonious with 
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the discretionary power of a court to compel the dis- 
closure required by this interrogatory. Why should 
there be any halo of secrecy surrounding this particular 
portion of a defendant’s assets and especially so when 
he has designed and segregated the insurance contract 
to accomplish the very purpose for which disclosure 
is sought? 

Our statute, section 25-1267.24, R. R. S. 1943, pro- 
tects a defendant completely from an unwarranted or 
unjust disclosure. The court at any time may limit 
the scope and the manner of the taking of interroga- 
tories. The defendant at any time has the right to a 
protective court order and, as the procedure in this 
case itself illustrates, he may even take an appeal to this 
court for an independent determination of whether 
there has been an abuse of discretion on the part of the 
trial court. a 

The majority opinion mentions the conflict of au- 
thority on this point. It seems to me that the recent 
cases and the weight of reason is strongly in favor of 
such dicovery as is contemplated by the interrogatory 
in this case. Johanek v. Aberle (1961), 27 F. R. D. 292; 
Hurt v. Cooper (1959), 175 F. Supp. 712; Brackett v. 
Woodall Food Products, Inc. (1954), 12 F. R. D. 4; Lucas 
v. District Court (1959), 140 Colo. 510, 345 P. 2d 1064; 
Laddon v. Superior Court (1959), 167 Cal. App. 2d 391, 
334 P. 2d 638; People ex rel. Terry v. Fisher (1957), 12 
Til. 2d 231, 145 N. E. 2d 588; Maddox v. Grauman (Ky. 
1954), 265 S. W. 2d 939, 41 A. L. R. 2d 964; Roembke 
v. Wisdom (1958), 22 F. R. D. 197; Gallimore v. Dye 
(1958), 21 F. R. D. 283; McNelley v. Perry (1955), 18 F. 
R. D. 360; McClure v. Boeger (1952), 105 F. Supp. 612; 
Ruark v. Smith (1959), 51 Del. Super. 420, 147 A. 2d 
514; Di Pietruntonio v. Superior Court (1958), 84 Ariz. 
291, 327 P. 2d 746; Brooks v. Owens (Fla. 1957), 97 So. 
2d 693; Jeppesen v. Swanson (1955), 243 Minn. 547, 68 
N. W. 2d 649; Hill v. Greer (1961), 30 F. R. D. 64; 
Schwentner v. White (1961), 199 F. Supp. 710; Novak 
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v. Good Will Grange No. 127, Patrons of Husbandry, 
Inc. (1961), 28 F. R. D. 394; Furumizo v. United States 
(1963), 33 F. R. D. 18. See, also, 2A Barron & Holtzoff, 
Federal Practice and Procedure, § 646, p. 57. 

I think our discovery statutes contemplate a change. 
They should not be construed so that they return us 
to the same place we were before. The Legislature in- 
tended that the courts move in the stream of progress 
of judicial administration. If it be true that the purpose 
of the discovery statutes is the disclosure of the truth, 
how can there be any haunting fears that this inter- 
rogatory will founder on the rocks of injustice and es- 
pecially when the ship is guided by the protective and 
limiting hand of an impartial supervisory court? It 
cannot be doubted that this disclosure expédites the 
trial of a case and serves to dispose of litigation. The 
volume of personal injury automobile accident litigation 
burdening the courts is one of the primary problems 
present in modern judicial administration. The new 
discovery statutes were designed for and have done 
much to help this situation. This has been because the 
parties are required to immediately spell out and dis- 
close the whole truth before trial. This saves an in- 
calculable amount of time and burdensome expense in 
the processes of justice. Proper safeguards are present 
at all times. The time has gone when we should wor- 
ship the principle that a ‘lawsuit is a gladiatorial game 
in which the person who is the winner is the one who 
has the wit to take maximum advantage of technicalitv, 
secrecy, surprise, and the failure to disclose the truth. 

I-am authorized to state that Judges Spencer and Bos- 
laugh concur in this dissent. 
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BISHOP CAFETERIA COMPANY OF OMAHA, A NEBRASKA 
CORPORATION, ET AL., APPELLEES AND CROSS-APPELLANTS, V. 
Barton H. ForRD, APPELLANT AND CROSS-APPELLEE, 
"129 N. W. 2d 581 


Filed July 17, 1964. No. 35698. 


1. Landlord and Tenant. Where the covenant for a renewal is 
genera! and does not state the terms of the renewal lease, the 
new lease is to be upon the same general terms and conditions 
as the old lease, which are applicable to the renewal period. 

Whether a particular clause in an original lease is 
applicable to the new situation arising on the tenant’s holding 
over, depends, not upon the mere wording of the clause or 
whether the clause is “usual and ordinary”; but upon the nature 
of the clause, i.e, whether the “new situation” is sufficiently 
similar to the original situation to warrant the inference that 
the clause is one of the implied terms of the new tenancy. 

3. Trial: Judgments. In considering a motion for summary judg- 
ment the courts should view the evidence in the light most 
favorable to the party against whom it is directed, giving to 
that party the benefit of all favorable inferences that may 
reasonably be drawn therefrom. 

The purpose of the summary judgment pro- 

cedure is not to require a plaintiff to reveal in detail the evidence 

he expects to produce to prove the allegations of his petition. 

A motion for summary judgment is not a 

substitute for a demurrer, a motion to dismiss, or a motion for 

judgment on the pleadings. 

The evidence offered on a motion for sum- 

mary judgment is for the purpose of showing that no issue of 

fact exists, not to try issues on pleadings, depositions, and affi- 
davits which constitute only a part of the evidence available 
on a trial on the merits. 

In order for the movant to obtain a summary 
judgment it must be shown first, that there is no genuine issue 
as to any material fact in the case and, second, that movant 
is entitled to judgment as a matter of law. 

8. Contracts: Trial. When it is established that a contract is 
ambiguous, the meaning of its terms is a matter of fact to be 
determined in the same manner as other questions of fact which 
preclude summary judgment. 

9. Contracts: Evidence. Where a written contract, signed by both 
parties is complete in itself, and contains and expresses the 
mutual covenants and promises of both, without ambiguity or 
apparent omission, and where the statement of the consideration 
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10. 


11. 


12. 


13. 


14. 


15. 


therein is of a contractual nature, and not a mere acknowledge- 
ment of receipt, parol evidence is not admissible to contradict, 
vary, or add to the consideration expressed in the instrument 
itself. 

Contracts. A contract is not ambiguous within that sense 
merely because it may be difficult to construe. The construc- 
tion of a contract, if needed, being a question of law for the 
court as well as a duty that rests upon the court, there can 
be no ambiguity within the rule to which we have referred 
unless and until an application of the pertinent rules of in- 
terpretation leaves it really uncertain which of two or more: 
possible meanings represents the true intention of the parties. 
A written contract which is couched in clear and unam- 
biguous language is not subject to a construction other and 
different from that which flows from the language used. 
Contracts: Trial. When the provisions of a contract together 
with the facts and circumstances that aid in ascertaining the 
intent of the parties thereto are not in dispute, the proper 
construction of such contract is a question of law. 

Evidence. Evidence of an offer or desire to compromise, con- 
sisting of a direct offer to buy peace, or settle a controversy 
without respect to legal liability, is not admissible against the 
person making it. 

Landlord and Tenant. It is the well-settled common-law rule 
that where a tenancy is terminated between rent days, there 
is no apportionment of the rent so as to enable the lessor to 
recover a proportionate part, and therefore, a lessor cannot 
apportion rent under a lease at an annual rent and recover 
rent for part of a year, where, under a proviso in the lease, 
he terminates the tenancy before the end of a rent year, if the 
lease does not provide for such apportionment. 

In general, rent does not accrue as a debt until the 
tenant has enjoyed the use of the land for the period for which 
it is payable. Consequently, in the absence of some agreement 
or understanding between the parties to the contrary, rent is 
not due until the expiration of the term; and this is true whether 
the rent is reserved in gross, or on annual, quarterly, or monthly 
payments. If the tenant is deprived of the use and enjoyment 
of the property by unavoidable accident or similar contingency 
before the end of the term, his liability for rent extends only 
to that time. 


Appeal from the district court for Douglas County: 


Patrick W. Lyncu, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 
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-. McCormack, McCormack & Brown, Boland, Mullin, 
‘Walsh & Cooney, A. Lee Bloomingdale, and Rodney 
Shkolnick, for appellant. 


'.Eisenstatt, Lay, Higgins & Miller, for appellees. 


' Heard before Wurrs, C. J., CARTER, MESSMORE, YEAGER, 
‘SPENCER, BOSLAUGH, and BROWER, JJ. 


Brower, J. 

' The plaintiffs, Bishop Cafeteria Company of Omaha, 
a Nebraska Corporation, and Bishop-Stoddard Cafeteria 
Company, an Iowa corporation, lessees of the premises 
involved, brought this action at law in the district court 
for: Douglas County, Nebraska, against the defendant, 
Barton H. Ford, the lessor, to recover a judgment in 
the amount of $132,000. 

| The plaintiffs base their claim on the termination 
of a lease by the defendant pursuant to a written can- 
cellation clause in the original lease. This clause, which 
is hereinafter set forth, provided the lessor might 
cancel the lease in which event he was to pay the sum 
of $1,500 a month for the unused portion of the term 
which originally expired June 30, 1963, but which. was 
extended to June 30, 1968. The plaintiffs claim they 
are entitled to $1,500 a month for 88 months from 
March 1, 1960, to and including June 30, 1968, the day of 
the expiration of the extended term. 

,.The defendant answered admitting liability under the 
cancellation clause of the lease but only to the extent 
of $42,000 representing $1,500 a month for 28 months 
from March 1, 1960, to and including June 30, 1963, 
the date of the expiration of the term in the original 
lease. Defendant also pleaded a set-off arising from 
his claim of the nonpayment by the plaintiffs of a 5 
percent percentage on the gross receipts of the lessees’ 
business for the fractional year during which the can- 
cellation occurred on which he claimed $8,281.92 due 
and unpaid. 
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Subsequent to the stipulation, both parties filed cross- 
motions for summary judgment. The trial court granted 
the plaintiffs’ motion and entered judgment in favor of 
the plaintiffs in the amount of $123,718.08, representing 
the full amount prayed for in the plaintiffs’ petition 
of $132,000, less the sum of $8,281.92, representing the 
full amount claimed in the defendant’s set-off. 

The defendant filed several motions to set aside and 
vacate the order and judgment of the trial court and 
enter an order and judgment sustaining the defendant’s 
cross-motion for a summary judgment or in the alter- 
native to grant a new trial. The cross-motion for 
summary judgment and the motions for new trial were 
overruled by the trial court and the defendant has 
thereafter brought the matter to this court by an appeal. 
The plaintiffs have cross-appealed as to the allowance 
of the defendant’s set-off. 

The defendant assigns error to the trial court: In 
overruling the defendant’s motion for a summary judg- 
ment; in sustaining the plaintiffs’ motion for a summary 
judgment and entering judgment thereon; in overruling 
the defendant’s motion to set aside and vacate the 
judgment entered by the trial court on the plaintiffs’ 
motion; in failing to set aside the judgment for the 
plaintiffs and enter one prayed for by the defendant or 
to grant a new trial; and in excluding all of the testi- 
- mony of.each of the witnesses John R. McCormack 
and Robert J. Reinders offered at the time of the hear- 
ing on the motion to set aside the summary judgment 
or grant a new trial and at that time excluding the 
defendant’s exhibits numbered 1, 2, 3, 4, 5, 6, 7, and 10, 
the assignments of.error in respect thereto being made 
severally. ; 

All of the material facts at the time of the entry of 
the summary judgment are admitted either. by judicial 
admissions or by stipulation of fact except. the. affidavit 
of Cyril L. Kegler,. president. of .each.of the plaintiff 
corporations, which was admitted in evidence at the 
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time of the plaintiffs’ motion for summary judgment. 
The purpose of the affidavit was to show that the plain- 
tiffs, relying on the last extension of the lease, made 
extensive improvements on the demised premises and 
on cancellation were put to great expense in moving 
and attempting to induce their old customers to patron- 
ize them at their new location. 

The uncontroverted facts are that on or about March 
15, 1948, the plaintiff, Bishop-Stoddard Cafeteria Com- 
pany, as lessee, and the Redick Corporation, as lessor, 
entered into a lease agreement involving premises in 
the city of Omaha, Nebraska, which were to be used 
for restaurant and cafeteria purposes. The lease was 
for a term of 5 years beginning July 1, 1948, and ending 
June 30, 1953. By a rider attached thereto, the original 
lease gave to the lessee and lessor, and each of them, 
an option to extend the lease for an additional term 
of 10 years from July 1, 1953, to June 30, 1963, by 
giving notice of the extension during the months of 
April, May, or June 1953. Immediately following the 
provisions in the lease which granted the option to 
extend the lease is a cancellation clause which provides 
as follows: 

“It is further understood and agreed that in the event 
the above option is exercised by either party and the 
Lessor makes a bona fide sale, or a long time lease 
for a term of 50 years or longer, of the building of 
which the leased premises are a part, then the Lessor | 
may at any time after July 1, 1959, upon giving to the 
Lessee at least One (1) years’ advance notice in writing 
of the Lessor’s intention to terminate this lease, ter- 
minate the same; provided that in such‘case the Lessor 
shall pay to the Lessee the sum of $1,500.00 for each 
and every cancelled month, commencing with the ef- 
fective date of termination or the date said premises 
are surrendered, whichever is later, and ending with 
the month of June 1963.” 

Under date of September 21, 1950, a written amend- 
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ment to the lease was entered into and signed by the 
then lessor and lessee by which it was agreed that the 
option provision be modified to the extent of permitting 
the lessee to exercise its option to extend the same at 
any time subsequent to September 15, 1950, and which 
stipulated that all other terms and conditions of the 
lease and rider were to remain in full force and effect. 

On September 25, 1950, the plaintiff, Bishop-Stoddard 
Cafeteria Company, exercised its option granted in the 
amendment to extend the original lease for an addi- 
tional 10 years from July 1, 1953, to June 30, 1963. 

On June 28, 1951, the lessor, Redick Corporation, dis- 
solved and on dissolution conveyed the real estate which 
had been demised together with all rights of the lease to 
the stockholders of the corporation. 

Subsequently, plaintiff, Bishop-Stoddard Cafeteria 
Company, caused the formation of Bishop Cafeteria 
Company of Omaha, a Nebraska corporation, as its 
wholly owned subsidiary to carry on the restaurant 
and cafeteria business in Omaha, and on July 2, 1956, 
by a written assignment duly accepted by the then 
owners of the property, assigned all its rights and inter- 
est in the lease to the new corporation by which assign- 
ment both of the plaintiff corporations were liable for 
the payment of the rents. 

On July 25, 1958, the plaintiffs, Bishop-Stoddard Cafe- 
teria and Bishop Cafeteria Company of Omaha, entered 
into a second written extension of the lease with the 
then owners of the premises which provided: 

“In consideration of the sum of One Dollar ($1.00) 
by each of the undersigned parties to the other in hand 
paid, the receipt whereof is hereby acknowledged, it 
is hereby mutually understood and agreed that the 
lease dated March 15, 1948 and of the amendment to 
the lease dated September 21, 1950, and of the option 
exercised on September 25, 1950 to extend the lease 
for the additional ten year period specified, ending 
June 30, 1963, between the Redick Corporation, a Ne- 
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braska Corporation as Lessor, and the Bishop-Stoddard 
Cafeteria Company, an Iowa Corporation as Lessee, 
and assigned to the Bishop Cafeteria Company of Omaha 
on July 2, 1956, covering the store room and base- 
ment space thereunder * * * is hereby extended under 
the same terms, covenants, and conditions therein ex- 
pressed and at the same rental for the further term or 
period of five (5) years from July 1, 1963 and ending on 
the 30th day of June, 1968.” (Italics supplied.) 

‘On November 25, 1959, the then owners of the prem- 
ises conveyed the demised premises to Barton H. Ford, 
the defendant herein, by special warranty deed, “subject 
to existing leases, tenancies, and occupancies.” 

‘On February 29, 1960, the defendant through his 
agents gave notice to the plaintiff, Bishop-Stoddard 
Cafeteria Company, that the lease was terminated as 
of February 28, 1961, pursuant to which notice the 
plaintiffs vacated the premises on February 28, 1961. 

. There were additional agreed facts which are appli- 
cable to the cross-appeal of the plaintiffs which will 
be set forth when the issues with respect thereto are 
considered. ; 

“The defendant first assigns error to the trial court 
in sustaining the plaintiffs’ motion for a summary judg- 
ment and entering judgment thereon, and in overruling 
the defendant’s motion for summary judgment or in 
the alternative for a new trial. These assigned errors 
require that they be considered together. 

‘We will first. consider the construction to be placed 
upon .the contract of the parties by the lease and the 
extensions thereof. 

.The extension for the last.5. years was by a separate 
instrument signed by the lessor and lessee and dated 
July 25, 1958. The pertinent portion was heretofore 
set out. It is termed an amendment to the lease. It 
refers to the original. lease and its prior extension, and 
the previous. assignment from the original lessee to the. 
Bishop Cafeteria Company of Omaha. It provides that. 
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the lease is thereby extended, ‘‘under the same terms, 
covenants, and conditions therein expressed and at the 
same rental for the further term or period of five (5) 
years from July 1, 1963 and ending on the 30th day 
of June 1968.” This provision is in no way uncertain 
or ambiguous. 

Although in view of this express agreement it becomes 
unnecessary to state the general law pertaining to 
such situation with respect to the case before us, it may 
be mentioned to explain the cases hereafter to be dis- 
cussed in some of which the rule has been applied. 
“Where the covenant for a renewal is general and does 
not state the terms of the renewal lease, the new lease 
is to be upon the same general terms and conditions 
as the old lease, which are applicable to the renewal 
period. This rule is subject to the exception, how- 
ever, that under a general covenant to renew, the lessee: 
is not entitled to have inserted in the renewal lease 
a covenant for a further renewal.” 32 Am. Jur., Land-. 
lord and Tenant, § 959, p. 807. 

The plaintiffs contend that under the express agree- 
ment, which here corresponds with the rule of law. 
cited, that on the extension of the term the provision 
of the original lease requiring the defendant to pay $1,500 
a month was extended and made applicable throughout 
the canceled term. It is not surprising that cases 
construing exactly, similar, or even very close to the 
lease and extension agreement in suit have not been 
found either by counsel or by us on investigation. 
However, there are cases applying the general rule,: 
which in the present case was adopted by the express. 
agreement of the parties, that throw light upon our- 
problem and we believe are of controlling significance:: 

Our own court in applying the general rule to. the 
factual situation in the absence of an express agree:. 
ment considered the effect of an extension on the con- 
ditions of the original lease in Pankonin v. Gorder, 97 
Neb. 337, 149 N.. W. 811. The facts in-that case were: 
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A partnership of which the defendant was a member sold 
a certain harness and related business to the plain- 
tiffs and at the same time entered into a lease of its prop- 
erty with the purchaser for 5 years with an option to 
renew for a period of 1 year or more, up to 5 years. 
A sales contract and two lease agreements were con- 
strued together as the sale and lease agreement. The 
executed lease recited: “ ‘Also in consideration of the 
covenants and agreements hereinafter specified to be 
done and performed by second party, first party agrees 
to, and hereby does, sell and assign to second party his 
good will in the business of general harness store and 
implement store, * * * located on said property; and 
agrees not to engage in the same business in the village 
of Louisville, during the continuance of this lease. In 
consideration of the leasing of said premises from said 
first party, and of the agreement on the part of the 
first party to remain out of the general harness and 
implement business in the village of Louisville as above 
specified during the term of this lease, second party 
hereby agrees with the first party to pay said first 
party the sum of twenty-two ($22) dollars per month, 
payable monthly in advance. It is further stipulated 
and agreed between the parties that in case first party, at 
any time during the period of this lease, carries on or 
engages in the general harness and implement business 
such as he is selling to second party, that second party 
is to have the use of said buildings from such time 
until the expiration of this lease free of charge without 
the payment of any rent. It is further mutually under- 
stood and agreed between the parties hereto that, at the 
expiration of the term of this lease, second party has 
the option of leasing said buildings for a period of 
one year or more up to five years for the same con- 
sideration, and upon the same terms and conditions as 
are in this lease named.’ ” 

The lease was extended pursuant to its terms. The 
defendant went into a competitive business during the 
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period of the extension in violation of the above pro- 
vision in the original lease. The court in the cited case 
held that the extension extended the provisions of the 
old lease and the provisions concerning the entering into 
a competitive business had been violated. That under 
the conditions of the old lease, when the defendant went 
into business competing with the plaintiff, the plain- 
tiff need pay no further rent whatever. It becomes 
apparent that the provisions respecting the agreement 
to stay out of the business in the cited case, although 
they referred to the original term in the lease itself, were 
made applicable to the extended term and governed 
it also. 

The case of Ogden v. Garrison, 82 Neb. 302, 117 N. W. 
714,17 L. R. A. N.S. 1135, although it was quite differ- 
ent, indicates that in certain instances the tenant by 
executing a new lease will not lose his rights that the 
law gave him under the old. The principal reason for 
discussing it, however, is that the opinion of the court 
therein throws clearly in relief the problem before us. 
In that case a tenant during his previous term erected 
buildings which were trade fixtures which he might 
remove. He renewed his term by a new lease which 
provided: ‘“ “The party of the second part (defendant) 
will carefully protect all buildings, fences and improve- 
ments of every kind that are now on said premises, or 
that may be erected thereon during the continuance cf 
this lease; that he will promptly at the expiration of 
the term herein granted yield up possession of said 
premises in as good repair as they now are or may be at 
any time during the continuance of this lease, ordinary 
wear and loss by fire excepted.’” The court discussed 
the then existing decisions of other courts, some of 
which held that under an extension his rights would be 
preserved but not so when a renewal took place because 
the tenant had thereby surrendered his previous term. 
However, this court said the latter rule would not be 
followed and it made no difference because the tenant 
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had stayed in possession. His occupancy was notice 
to the purchaser from the landlord and the tenant could 
remove his buildings as against the subsequent purchaser 
as provided in the original lease. This court there said: 
“Nothing appears in the renewal lease indicating an 
intention to give the buildings in controversy to the 
landlord. * * * It is not sound reasoning to hold, under 
the evidence of this case, that the defendant intended to 
make a present to the landlord. He erected the build- 
ings. They were his property. He never received any- 
thing for them. It is difficult to see how the renewal 
lease, which may better be termed an extension lease, 
in which defendant agreed to protect the plaintiffs’ 
buildings, can operate as a transfer of the defendant’s 
chattels to plaintiffs’ grantor. It would seem better 
reasoning to hold that the renewal lease was intended 
by the landlord as an extension of the time in which 
the defendant was privileged to avail himself of all the 
rights secured to him by the tenancy.” 

The lease in the present case from the facts herein 
related was property in the hands of the lessee. The 
rent charged and the cancellation payments to be ex- 
acted on termination show plainly it is valuable prop- 
erty. The defendant concedes that he owes $1,500 a 
month for the cancellation of the previous term. He 
contends he should receive the extended term from 
July 1, 1963, to June 30, 1968, for nothing. If as in 
Ogden v. Garrison, supra, it was difficult to discover any 
logic or equity which could be invoked to support the 
rationale of the rule of law urged, how can it now be 
asserted or implied that the parties intended on the 
extension of the term for 5 years that the extended 
term had no value and was subject to be canceled on 
payment of $1,500 a month for the previous term only. 
If it were so canceled in May 1963, the whole 5 vears 
could be canceled for such sum. 

Although other cases of this court appear to he 
lacking, there are several cases from courts of last 
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resort in other jurisdictions that are pertinent in varying 
respects to our problem. 

Lavielle v. Erpeldinger’s Executors, 218 Ky. 24, 290 
S. W. 1040, was a case where the original lease was 
for 15 years with a privilege of 5 years extension. It 
had a provision that the lessee was to pay all the city, 
state, and county taxes and other assessments levied: 
“such taxes and assessments to be paid by the lessee 
for not more than 15 years in all, if this lease shall 
continue in force only that long, and in no event for 
more than twenty years in all, if this lease shall be ex- 
tended and continue in force for twenty years.’” After 
the 20 years it was extended by an agreement con- 
taining the following: “ ‘it is expressly understood and 
agreed that said original lease dated the 8th day of 
September, 1903, shall be and remain in full force and 
effect, except only as the same is modified and altered 
by this agreement.’” It had no express provisions in 
regard to taxes. The lessor as plaintiff sued to collect 
the taxes for the extended term and the trial court sus- 
tained a demurrer to his petition. The appellate court, 
in reversing the judgment of the trial court, held: 
“Where original contract of lease provided for payment 
of taxes by lessee, and subsequent extension contract 
expressly provided that original contract should remain 
in effect as modified, lessee is liable for taxes, although 
no reference was made thereto in extension contract.” 

Some question arose as to the construction the par- 
ties placed on the lease as the lessee had paid the 1924 
taxes without comment. The court said: “It is clear 
that in the original contract it was intended for the 
lessee to be liable for the taxes during the period of 
the lease, which in that instrument was limited to twenty 
years, and the quoted phrase merely emphasized the 
idea that this liability would not extend beyond the 
life of the lease. By leaving that provision unchanged 
in the extension contract, it is equally clear that the 
parties intended for the lessee to pay such taxes during 
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the life of the extension lease. This is. somewhat 
strengthened by the contemporaneous construction given 
to the contract by the parties themselves, as it appears 
that Mr. Erpeldinger paid the 1924 taxes without com- 
ment. It is argued, however, that this arose from a 
change in the assessment period and that the 1924 pay- 
ment was in the discharge of the 1923 taxes. This point 
is not made clear; but leaving out the question of the 
1924 payment of taxes we think such is the proper con- 
struction of the contracts.” 

The case of Gostin v. Needle, 185 Ma. 634, 45 A. 2d 
772, 163 A. L. R. 1013, involved a lease to the county 
commissioners which contained the following provision: 
“Should The Landlords at any time during the term of 
this lease sell or agree to sell the property known as 
Number 1433 Pennsylvania Avenue, Baltimore, Mary- 
land, and thereby desire possession thereof, the said 
Tenant hereby agrees to vacate, quit and surrender the 
said premises within sixty (60) days from the date of 
such notice to him of the Landlords’ or purchaser’s de- 
sire to regain possession, and upon such surrender in ac- 
cordance with the terms of this lease, the said Tenant 
shall receive the sum of.one thousand dollars ($1,000.00) 
as liquidated .damages.’” At the close of the term the 
tenant held over and remained in possession with the 
defendant’s consent, “subject to the said rent,” and 
was in possession when he was notified that the property 
had been sold and the purchaser desired possession 
within 60 days.’ The tenant vacated and brought suit for 
the thousand dollars. 

The court held: ‘Where the lessee, after the expira- 
tion of a three-year lease, which contained no provision 
for renewal or extension, or holding over, held over, 
with the consent of the lessor, a tenancy from year to 
year, beginning at .the end of the tenancy for years, 
arose by agreement of the parties. 

“Where a tenant for years holds over, except that the 
tenancy is for ‘one year, renewable indefinitely, he im- 
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pliedly holds subject to all covenants in the lease which 
are applicable to the new situation. 

“Whether a particular clause in an original lease is 
‘applicable to the new situation arising on the tenant’s 
holding over, depends, not upon the mere wording of 
the clause or whether the clause is ‘usual and ordinary’; 
but upon the nature of the clause, i.e., whether the 
‘new situation’ is sufficiently similar to the original situ- 
ation to warrant the inference that the clause is one 
‘of the implied terms of the new tenancy.” The cited 
case was sent back for trial, however, because the peti- 
tion to which a demurrer had been sustained did not al- 
lege clearly the notice was given on behalf of the land- 
lord. 

In Grummer v. Price, 101 Ark. 611, 143 S. W. 95, it 
was said: “A lease executed January 11, 1900, also pro- 
‘vided that the lessor agreed that, should the lessee pay 
to him the sum of $220 with 10 per cent. interest and 
all taxes legally assessed against the land for the year 
on or before October 15, 1900, and also the further sum 
of $225, with interest from date until paid, all taxes as- 
sessed, on or before October 15, 1901, then, when the 
two payments have been made as provided, the lessor 
‘will sell said lands to’ the lessee ‘with good and suffi- 
‘cient deed, but it is distinctly understood * * * that there 
Shall be no sale of said lands until said $445 together 
with interest thereon and all taxes legally assessed 
* * * during this term of lease has been fully paid, * * * 
‘and until then the above mentioned lease shall be solely 
in force.” It was therein held that the instrument 
was a lease, with an option to purchase, and further 
that: “An indorsement by the owner on a lease, con- 
taining an option to purchase, ‘extended within contract 
until the date named, extends the whole contract, in- 
cluding the option to purchase, so as to operate as a 
new contract from the date of the extension, and hence 
the lessée was not, entitled to a credit on the purchase 
price of the rent paid from year to year prior to his 
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election to exercise the option after the date of such 
extension. * * * 

“If time was of the essence of an option to purchase 
land, the provision as to time was waived by an exten- 
sion of the option.” 

Much the same result concerning an extension of a 
lease containing an option to purchase was reached by 
the court in Balsham v. Koffler, 8 N. J. Super. 48, 73 A. 
2d 272. 

The cases hitherto cited were determined under vary- 
ing circumstances. In some instances they were decided 
on demurrers to a petition or with respect to motions 
for judgment on the pleadings or at the close of the 
evidence. The defendant in the case before us urges 
that the present case is an appeal from a summary judg- 
ment and calls attention to the rules of this court in 
such a situation. Those rules are set forth in Berg v. 
Rasmuss, 176 Neb. 340, 125 N. W. 2d 905, along with many 
other cases set out in the defendant’s brief, as follows: 
“In considering a motion for summary judgment the 
courts should view the evidence in the light most favor- 
able to the party against whom it is directed, giving to 
that party the benefit of all favorable inferences that 
may reasonably be drawn therefrom. 

“The purpose of the summary judgment procedure 
is not to require a plaintiff to reveal in detail the evi- 
dence he expects to produce to prove the allegations of 
his petition. * * * 

“A motion for summary judgment is not a substitute 
for a demurrer, a motion to dismiss, or a motion for 
judgment on the pleadings. * * * 

“The evidence offered on a motion for summary 
judgment is for the purpose of showing that no issue 
of fact exists, not to try issues on pleadings, depositions, 
and affidavits which constitute only a part of the evi- 
dence available on a trial on the merits. 

“In order for the movant to obtain a summary judg- 
ment it must be shown first, that there is no genuine 
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issue as to any material fact in the case and, second, 
that movant is entitled to judgment as a matter of law.” 

The defendant urges that in the present case the trial 
court had no right to enter summary judgment on the 
plaintiffs’ motion therefor. A review of the pleadings 
and the stipulation of facts, however, shows clearly that 
there is no dispute as to the essential facts. All facts 
set forth in the petition were admitted either by judicial 
admissions in the answer or by the stipulation of the 
parties. The express contention of the defendant is ap- 
parent. He maintains the contract in the present case 
is ambiguous and that he should be allowed to intro- 
duce evidence concerning the action of the parties to 
show their interpretation of it. The defendant cites cer- 
tain cases where courts have held the contract under con- 
sideration ambiguous. The courts there held when it 
is established that a contract is ambiguous, the meaning 
of its terms is a matter of fact to be determined in the 
same manner as other questions of fact which preclude 
summary judgment. He cites among other cases, Sever- 
son v. Fleck, 251 F. 2d 920. A reading of that case clearly 
shows that the contract included clauses that were dia- 
metrically opposed to each other as to the commission of 
the broker who brought the action. In such a case this 
rule is applicable. This opinion cannot be unduly ex- 
tended to discuss the other cases cited which we deem 
inapplicable also. 

Without quarreling with this rule, it may be said 
we do not think it has application in the present case. 
The defendant points out no ambiguity in the lease or 
the extensions before us in the present case. He contends 
instead that the contract should be interpreted dif- 
ferently than the construction placed upon it by the 
trial court. 

In the case of Master Laboratories, Inc. v. Chesnut, 
157 Neb. 317, 59 N. W. 2d 571, this court said: ‘“‘“* * * 
where a written contract, signed by both parties, is com- 
plete in itself, and contains and expresses the mutual 
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covenants and promises of both, without ambiguity or 
apparent omission; where the statement of the consid- 
eration therein is of a contractual nature, and not a 
mere acknowledgment of receipt, parol evidence is not 
admissible to contradict, vary or add to the considera- 
tion expressed in the instrument itself.”’ See, also, 
Spiegal & Son v. Alpirn, 107 Neb. 233, 185 N. W. 415.” 

A contract is not ambiguous within that sense merely 
because it may be difficult to construe. The construc- 
tion of a contract, if needed, being a question of law 
for the court as well as a duty that rests upon the 
court, there can be no ambiguity within the rule to 
which we have referred unless and until an application 
of the pertinant rules of interpretation leaves it really 
uncertain which of two or more possible meanings rep- 
resents the true intention of the parties. See Master 
Laboratories, Inc. v. Chesnut, supra. 

In the case before us the express provisions of the 
extension agreement adopted the terms, covenants, and 
conditions in the original lease. Considering the rules 
and decisions in the cited cases, we are satisfied that 
the provisions in the original lease for the payment of 
compensation for terminating the leasehold interest of 
the plaintiffs applied not only to the original term but 
to the extended term as well and that no other inter- 
pretation of its provisions can be made. The leasehold 
interest conferred by the extension appears to be a 
valuable property interest to the lessee as did the exist- 
ing term which was then extended. Neither do we 
think the contract evidenced by the original lease and 
its provisions regarding the extension thereof and the 
separate extension thereafter granted were ambiguous 
within the rule stated in Master Laboratories, Inc. v. 
Chesnut, supra. The whole matter as we view it under 
the admitted facts was the interpretation of the written 
contract entered into by the parties. 

A written contract which is couched in clear and un- 
ambiguous language is not subject to a construction other 
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and different from that which flows from the language 
used. See Mason v. Mason, 156 Neb. 478, 56 N. W. 2d 614. 

On consideration of the lease and the extension clause 
the trial court properly. held that the date, June 30, 
1963, in the provisions for the monthly payment in the 
event of cancellation, referred to the termination date 
of the lease and when the lease was extended to June 
30, 1968, under the same terms, covenants, and provi- 
sions, this included an extension of the agreement rela- 
tive to cancellation to the new termination date of the 
lease. This court in Mecham v. Colby, 156 Neb. 386, 56 
N. W. 2d 299, held: “When the provisions of a contract 
together with the facts and circumstances that aid in 
ascertaining the intent: of the parties thereto are not in 
dispute, the proper construction of such contract is a 
question of law.” It applied this rule in that case 
where summary judgment was entered on a written 
contract therein set out and discussed the other facts 
and circumstances involved. We think that the trial 
court properly did so in the present case. 

The defendant sought to introduce new evidence at 
the time of hearing on the motion for new trial. He 
sought to produce the evidence of two witnesses, John. 
R. McCormack, an attorney for the defendant, and 
Robert J. Reinders, an accountant for the defendant, by 
one or the other or both of which he attempted to iden- 
tify exhibits 1 to 10, inclusive. These exhibits’ were 
letters between the parties, their attorneys, or. agents, 
in which an apparent attempt was in progress to settle 
the controversy involved herein between them. The 
testimony of these witnesses, some of which was ad- 
mitted subject to a later ruling of the court and some 
of which was not admitted at the time, sought to bring 
out further evidence concerning the negotiations. Even- 
tually all of this evidence was excluded by the court. 
The apparent object of this proffered testimony and the 
exhibits sought to be admitted was to show that there 
had been, at least during a great portion of these nego- 
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tiations, no controversy between the parties concerning 
the larger claim of the plaintiffs involving the amount 
due for the unused portion of the term, and that at 
one point the plaintiffs apparently indicated they would 
have accepted $42,000 in complete settlement. But they 
relate, generally speaking, to the question of the amount 
of set-off claimed by the defendant for additional rental 
on the gross profit of the plaintiffs. The defendant con- 
tended at the hearing and now contends that the testi- 
mony and exhibits were admissible to show the con- 
struction the parties placed upon the lease in the event 
its terms were held to be ambiguous, and further, that 
it showed a genuine issue of material fact still existed 
which the court should have tried. The plaintiffs made 
objections to the evidence of the witnesses and to the 
exhibits. Among them was that this evidence would 
result in reviewing the negotiations for the settlement 
which was not proper to be admitted in such cases. A 
review of this evidence fails to show any admission that 
the cancellation payments were not to be made during 
the whole of the extended term, but it does show that 
no apparent claim was made by the plaintiffs to recover 
such payments for the extended term except at the close 
of the negotiations. It also showed quite plainly that 
the correspondence was a part of the negotiations look- 
ing for the settlement of the matters in dispute. It is 
a well-settled rule of law that: “Evidence of an offer 
or desire to compromise, consisting of a direct offer to 
buy peace, or settle a controversy without respect to 
legal liability, is not admissible against the person mak- 
ing it.” Myers v. McMaken, 133 Neb. 524, 276 N. W. 167. 

In the present case there are no admissions claimed in 
the correspondence for settlement that the cancellation 
payments were not to continue throughout the extended 
term. The defendant, however, points out the absence 
of any assertion in the early investigation that such a 
claim was being or could be made. This is the situa- 
tion that was present in the early case of Kierstead v. 
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Brown, 23 Neb. 595, 37 N. W. 471. In that case this 
court in considering this question stated: “But the pre- 
cise question here is, whether the silence of a party, 
where a proposition for settlement and compromise has 
been made to him by his opponent, can be construed 
into an admission of some fact deemed necessary to 
maintain his opponent’s case. While I am unable to find 
an authority to this proposition, I think that it cannot. 
Indeed, I doubt that any action of any court has thereto- 
fore called for a discussion of this question. 

“But further, it does not appear that the proposition 
made by the plaintiff presents any fact, the admission of 
which would tend to establish the plaintiff's cause of 
action.” 

The plaintiffs made further objections including that 
by this evidence it was sought to vary the terms of a 
written contract and that it was irrelevant and imma- 
terial. We think the objections were proper and that 
the court did not err in refusing to admit them. 

There remains the question of the determination of 
the cross-appeal of the plaintiffs as to the amount of the 
percentage rentals to which the defendant was entitled. 

The additional agreed facts, so far as they relate to 
the cross-appeal of the plaintiffs concerning defend- 
ant’s set-off, are the rental provisions of the lease which, 
after providing for the sum of $1,000 a month, further 
provided for an additional rental to be determined and 
paid as follows: 

“(1) For each lease year during the term of this 
lease (it being understood that each lease year shall be 
construed as commencing July 1st and terminating on 
the last day of the month of June next following), 
5 per cent of the total gross sales made during said 
lease year in excess of $240,000.00. 

“(2) Said percentage rental shall be determined and 
paid as follows: at the end of each six months period 
during the term of this lease, the Lessee shall pay to 
the Lessor a sum equal to 5 per cent of gross sales made 
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during each such six month period in excess of $120,- 
000.00. The -amount of each such percentage rental 
payment shall be determined and paid on or before 
twenty (20) days following the end of each period 
above. mentioned. 

“(3) At the end of each lease year the percentage 
rental payable for each such period shall be determined. 
and if it shall appear that the percentage paid in ac- 
cordance with the paragraph numbered (2) of this Sec- 
tion (B) exceeds the percentage rental payable for such 
period as provided in the paragraph numbered (1) of this 
Section: (B), the Lessee shall be entitled to a refund. 
without interest, of the amount of such excess which 
shall be paid at the election of the Lessee in cash or by 
credit against the fixed monthly rental payments falling 
due thereafter until such excess shall be repaid.” 

These provisions were included in the same rider 
that. provided for the payment of the $1,500 a month in 
the case of cancellation of the lease. 

On answers to interrogatories it was shown that the 
gross sales, of the restaurant and cafeteria operations 
under the lease from July 1, 1960, to the end of Feb- 
ruary 1961, were $325,638.43, of which total sales $56,- 
303.71 took place in January and February 1961, and the 
rest took place from July 1, 1960, to December 31, 1960. 

The plaintiffs urge that the court erred in granting 
any judgment on the claimed set-off. Their first con- 
tention is that there was only an 8-month occupied 
term in the last 12-month year, the conclusion of the 
year when the percentage rentals were to have been 
adjusted never came, and since there was not a full 
year. involved, there was no lease year within which 
to make a computation as provided in the contract and 
consequently nothing was owed on the percentage rent- 
als. Plaintiffs further contend in the alternative that in 
the event percentage rentals should be computed on the 
last fractional year of 8 months, nevertheless the full 
deduction of $240,000 should be deducted before the per- 
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centage rentals, subject to the 5 percent of excess gross 
sales, should apply. 

The defendant contends that the percentage rentals 
should be computed for the last fractional year of the 
term but only two-thirds of the yearly deduction of 
$240,000 should be subtracted therefrom. 

The trial court adopted the defendant’s. contention. 
The gross sales for the period as set out above were 
$325,638.43, from which the court deducted two-thirds 
of the yearly deduction of $240,000, or $160,000, leaving 
$165,638.43 subject to percentage rentals and fixed them 
accordingly at $8,281.92. If the full deduction of $240,- 
000 were applied, the percentage rentals due from the 
plaintiffs on the defendant’s set-off would be $4,281.92. 

In 32 Am. Jur., Landlord and Tenant, §$ 453, p. 372, 
the general rule in regard to rent accruing where a 
tenancy is terminated between the rent days is set out as 
follows: ‘Rent does not accrue from day to day. Ac- 
cording to the general rule at common law, in the ab- 
sence of any covenant or agreement for the apportion- 
ment of rent in respect to time, it is not so apportionable. 
So, it is the well-settled common-law rule that where 
a tenancy is terminated between rent days, there is no 
apportionment of the rent so as to enable the lessor to 
recover a proportionate part, and therefore, a lessor can- 
not apportion rent under a lease at an annual rent and 
recover rent for part of a year, where, under a pro- 
viso in the lease, he terminates the tenancy before the 
end of a rent year, if the lease does not provide for such 
apportionment. of 
' In 52 C. J. S., Landlord and Tenant, § 490, p. 267, it is 
said: “If the lessor terminates the tenancy between 
rent days, he may not maintain an action for rent 
which accrued between the last rent day and the ter- 
mination of the tenancy; and, on the other hand, if the 
tenant determines the tenancy between ‘rent’ days, he 
must ’ pay the rent until the following rent day.” 

There is an extended annotation in 18 A. L: R. 957, 
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concerning the surrender and acceptance of the term 
as affecting a right to recover rent or on an obligation 
given for rent. On page 960 of this annotation are 
gathered together the cases concerning rent which ac- 
crues after the surrender of the lease on an entire 
premises, where it is stated: “It is the general rule that 
a lessor cannot recover rent from a lessee, or on an ob- 
ligation for rent, where he has accepted a surrender of 
the term prior to the accrual of the rent claimed, as 
a discharge from all subsequent liability is effected 
thereby.” 

The cases cited in this note are not recent ones but 
the rule still seems to be adhered to in the absence of 
the statute apportioning rents in such a situation. See, 
Stiles v. Lambert, 39 Ala. App. 15, 94 So. 2d 784; Loch- 
ner, Receiver, v. Martin, 218 Md. 519, 147 A. 2d 749; In 
re Jay-Norm Corp., 174 F. Supp. 866; Rogoski v. Mc- 
Laughlin, 228 Ark. 1157, 312 S. W. 2d 912; Petrelli v. 
Kagel, 37 Misc. 2d 246, 235 N. Y. S. 2d 383. Although 
this rule has not been fully considered in any deci- 
sions of this court, in Beacom v. Daley, 164 Neb. 120, 
81 N. W. 2d 907, it was held that wherever rent is pay- 
able yearly, and there is no provision for payment in 
advance, it is not due until the end of the year. This 
would seem to adopt the general rule. 

In the case before us, the percentage rental provisions 
of the lease were to be determined as hereinbefore set 
out. It first provides that for each lease year during 
the term, which was construed to be commencing July 
1 and ending June 30, the percentage rental shall be 
5 percent of the total gross sales in excess of $240,000. 
Second, it provides that the percentage rental shall be 
determined and paid at the end of each 6 months on 
the gross sales exceeding $120,000. Third, it provides 
that at the end of the year the percentage rental shall 
be adjusted and if the percentage rental paid during 
the first portion of the year exceeds the rental payable 
in the second half thereof, the lessee shall be entitled 


VoL. 177] JANUARY TERM, 1964 623 
Bishop Cafeteria Co. v. Ford 


to a refund without interest of the amount paid on the 
first half, to be credited on the rental payments falling 
due thereafter. 

The case of Montgomery Ward & Co. v. Collins Estate, 
Inc., 268 F. 2d 830, involving so-called percentage 
rentals, in construing a provision of such a lease but 
where no termination of the term was involved, stated: 
“Provision in lease that tenant was to pay a percent- 
age rent which was to be determined by amount of sales 
made ‘during each lease year’ * * * when considered 
with other provisions of lease, was construed as re- 
quiring the percentage rent to be paid annually, not- 
withstanding that lease also provided that mortgage in- 
debtedness was to be paid to mortgagee on behalf of land- 
lord by the tenant by means of fixed rent payments 
which were to be made monthly, semiannually or annu- 
ally at election of mortgagee, and that mortgagee had 
elected to receive the fixed rent semiannually.” The 
court also said: “Although no time is fixed, the general 
tenor of paragraph 3 clearly shows, in our opinion, that, 
in the absence of some contrary subsequent arrange- 
ment, the payments of percentage rent were to be made 
annually. The logic of this conclusion finds support 
in the provision in the lease itself to the effect that the 
amount of the percentage rent was to be determined 
by the amount of sales made ‘during each lease year’ 
and was to be paid ‘for each such lease year’. The 
only relation between fixed rent and percentage rent 
is that the amount of the annual fixed rent entered into 
the determination of the ‘annual basic sales total’. As 
hereinbefore explained, unless and until the ‘annual 
basic sales total’ is reached in any lease year, no per- 
centage rent will be payable, and the computation of the 
amount of percentage rent itself is wholly independent 
of the computation of the ‘annual basic sales total’. 
Moreover, although fixed rent is payable semiannually 
only by reason of the mortgagee’s election, it is to be 
computed at an annual rate.” (Italics supplied.) Be- 
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cause of the fact that no termination of the lease was 
involved, it does not precisely pass on the question be- 
fore us but does throw light upon it. 

As previously stated herein, the gross sales for the 
period in which the premises were occupied by the 
plaintiffs were $325,638.43, of which $56,303.71 were sales 
during the period of January and February 1961, and 
$269,334.72 occurred during the last half of the year 
1960. If there had been a full lease year the total per- 
centage rentals could have been computed for that year 
and would have been applicable. The landlord exercised 
his rights of cancellation 4 months prior to the expira- 
tion of the lease year at which time the determination 
was to have been made and the final settlement was to 
have been made. 

“In general rent does not accrue as a debt until the 
tenant has enjoyed the use of the land for the period 
for which it is payable. Consequently, in the absence 
of some agreement or understanding between the par- 
ties to the contrary, rent is not due until the expiration 
of the term; and this is true whether the rent is re- 
served in gross, or on annual, quarterly, or monthly pay- 
ments. If the tenant is deprived of the use and en- 
joyment of the property by unavoidable accident or 
similar contingency before the end of the term, his lia- 
bility for rent extends only to that time.” 52C. J. S., 
Landlord and Tenant, § 511, p. 315. 

Under the circumstances we think the trial court 
erred in allowing the defendant the sum of $8.281.92 
on his set-off, and according to our opinion, the de- 
fendant is not entitled to recover anything thereunder. 

Consequently the judgment is affirmed in part, and 
in part reversed and the cause remanded with directions 
to enter judgment for the plaintiffs for the full sum of 
$132,000 on their petition and disallow the set-off of the 
defendant entirely. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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NORTHWESTERN PUBLIC SERVICE COMPANY, A CORPORATION, 
APPELLEE, V. ESTHER JUHL, APPELLEE, IMPLEADED WITH © 


CHARLES E. GRANTHAM, APPELLANT. 
129 N. W. 2d 570 


Filed July 17, 1964. No. 35701. 


1. Appeal and Error. By the terms of statute it is provided that 
an appellant on appeal to the Supreme Court shall set out par- 
ticularly each error asserted and intended to be urged for the 
reversal, vacation, or modification of a judgment, decree, or 
final order alleged to be erroneous, however the statute further 
provides that this court may, at its option, consider a plain 
error not specified in the appellant’s brief. 

2. Trial: Judgments. By the terms of statute when a trial by jury 
has been had, judgment must be rendered by the court and 
entered by the clerk in conformity to the verdict, unless it is 
special, or the court order the case to be reserved for future 
argument or consideration. 


Appeal from the district court for Buffalo County: 
S. S. Sripner, Judge. Reversed and remanded with di- 
rections. 


John P. Jensen, for appellant. 


Tye, Worlock, Knapp & Tye, for appellee Northwest- 
ern Public Service Co. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action in replevin instituted by Northwest- 
ern Public Service Company, a corporation, plaintiff, 
in the county court of Buffalo County, Nebraska, on De- 
cember 26, 1961, against Esther Juhl and Charles E. 
Grantham, defendants, to recover an air conditioner, 
or its value, and damages from the defendants. In the 
petition it was alleged that there was delivery of the 
conditioner to the defendant Juhl and installation was 
made in a cafe of which Grantham was lessee and of 
which Juhl was a sublessee from Grantham. The de- 
livery was made pursuant to a conditional sales con- 
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tract between the plaintiff and Juhl. It was further 
alleged that the payments under the sales contract were 
delinquent, in consequence of which the action was in- 
stituted. It was further alleged that the defendants 
refused to deliver or to allow the plaintiff to take pos- 
session of the conditioner. 

A writ of replevin was duly issued and served and in 
the officer’s return he stated that he did not recover 
the property because of a denial of Grantham to permit 
him to enter the premises where it was located. 

Pleadings were filed by Grantham and other proceed- 
ings were had the details of which do not require 
repetition here. No pleadings were filed by Juhl. 

A trial was had at which time and at all times there- 
after Juhl was in default. The trial proceeded as to both 
defendants and on April 4, 1962, a joint judgment was 
rendered in favor of the plaintiff and against the de- 
fendants for $1,000 and $8.75 costs. An appeal was 
taken from this decision by Grantham to the district 
court. 

At no point up to and including the judgment of the 
county court was it asserted by any party that Grant- 
ham had any interest in or right of possession of the 
property which is the subject of action in this case. 
It is asserted by Grantham that the property involved 
is owned by his father who is the owner of the real 
estate under lease and sublease to the defendants, but 
the father has made no claim to anything involved 
herein. 

On May 1, 1962, the plaintiff filed its petition on ap- 
peal in the district court which states substantially the 
same grounds of recovery as were stated in the plead- 
ings in the county court except that here the alleged 
value of the property was $1,202.61 instead of $1,000, 
as found in the county court. 

To this petition Grantham filed an answer the pertinent 
allegations of which are not materially different from 
his pleadings in the county court. A reply was filed 
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by the plaintiff but it contains nothing of pertinence 
materially different from what is contained in earlier 
pleadings. 

On September 6, 1963, the district court, on motion 
of plaintiff, rendered judgment by default in favor of 
plaintiff and against Juhl for $1,200 with interest and 
for costs taxed at $42.95. This evidenced an under- 
standing that the appeal of Grantham brought all par- 
ties including Juhl under the jurisdiction of the dis- 
trict court. 

On October 24, 1963, the case was tried to a jury 
after which a verdict was returned in favor of the plain- 
tiff, and whether the intention of the jury was that 
the verdict was to be applicable to both defendants is 
not disclosed by the charge to the jury. No judgment 
was rendered until October 28, 1963. 

No issue of ownership was submitted to the jury by 
the instructions. In truth no issue was in actuality 
submitted for determination by the jury except the 
value of the interest of the plaintiff in the property in 
which it claimed an interest, and that it was entitled to 
recover on the basis of its proof of value. 

The instructions do not designate the defendant or 
defendants against whom or which the plaintiff was en- 
titled to have a recovery, if the evidence supported a 
right of recovery. In this light and in the light of the 
terms of the verdict returned the intention of the jury, 
that is whether it was intended that the verdict applied 
to one of the defendants or to both, cannot with any 
degree of certainty be ascertained. 

The only instruction given relating to any matter in 
legal controversy except as to damage and proof there- 
of is the following: “You are instructed that in this 
case as a matter of law the plaintiff was entitled to 
possession of the heater and air conditioner in question 
on December 26, 1963 (1961), and had the right to re- 
move the same from the premises where they were 
located.” 
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The finding of the jury which was returned is as 
follows: ‘We, the Jury duly impaneled and sworn in 
the above entitled cause do find that the amount of 
plaintiff’s recovery is $1202.61.” 

On October 25, 1963, 1 day after the return of the 
verdict, the plaintiff moved for vacation of the default 
judgment against Juhl which had been previously ren- 
dered for $1,200. This was after the verdict was re- 
turned and before any judgment was rendered against 
Grantham. This motion was sustained on October 28, 
1963. Obviously thereafter on the same day a judg- 
ment was rendered against Grantham for $1,202.61. 

On this day, not on the verdict returned by the jury 
under the instructions, but on an apparent analysis 
by the court of the verdict and the evidence relating 
to liability as between the two defendants, instead of 
rendering judgment on the verdict of October 24, 1963, 
the court rendered judgment against Grantham alone 
for $1,202.61 with interest and costs. It is from this 
judgment so rendered that Grantham has appealed. 

The assignments of error in the brief of the appellant 
are of such a character that it could be said pursuant 
to provision of statute that the assignments of error 
do not direct attention to anything which amounts to 
reversible error, therefore the judgment should be 
affirmed. Section 25-1919, R. R. S. 1948, provides that 
on appeal the brief of appellant shall set out particu- 
larly each error asserted and intended to be urged for 
the reversal, vacation, or modification of the judgment, 
decree, or final order alleged to be erroneous. The 
same section of statute provides that the Supreme Court 
may, however at its option, consider a plain error not 
specified in the appellant’s brief. 

Section 25-1313, R. S. Supp., 1963, provides: “When 
a trial by jury has been had, judgment must be rendered 
by the court and entered by the clerk in conformity to 
the verdict, unless it is special, or the court order the 
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case to be reserved for future argument or considera- 
tion.” 

The record discloses that no legally tenable ground 
for reversal or modification of the judgment appears 
in the assignments of error, and it further indicates 
that there was no compliance with the direction of 
section 25-1313, R. S. Supp., 1963, or its alternatives. 

Added to this there were questions presented by the. 
proceedings necessary to be considered in the deter- 
mination of the case which were ignored.and not ex- 
plored in the briefs of the parties to some of which 
attention will be directed. 

In this area is the character of the action itself. As 
pointed out, the action was in replevin instituted in. 
the county court which has jurisdiction inthe matter of 
damages limited to $1,000. The action was tried in 
that court and no property having been recovered, a 
judgment was rendered in favor of the plaintiff and 
against both defendants for $1,000. This was obviously 
on the theory that the two defendants prevented the 
sheriff from securing the property under the writ of re- 
plevin. The record does not disclose whether the case 
proceeded as an action in trover for conversion or simply 
one for damages. 

From the county court judgment Grantham took an 
appeal to the district court and Juhl did not. In the dis- 
trict court the plaintiff prayed for a judgment against 
the defendants for a return of the property in question 
or of its value in the amount of $1,202.61 and damages. 
Grantham filed responsive pleadings but Juhl did not, 
and of course she was in default. 

By motion for summary judgment Grantham asserted 
that the district court was without jurisdiction to enter- 
tain the petition on appeal because the claim was in ex- 
cess of the jurisdiction of the county court. This was 
denied. This was perhaps an incident of no great mo- 
ment but since a jurisdictional matter was involved, ex- 
ploration was at least desirable even. if not necessary. 
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As pointed out, before the trial, the plaintiff by mo- 
tion, although Juhl was in default, treated her as a 
joint party to the action with Grantham and obtained 
a judgment on the joint claim by default against Juhl 
for $1,200 which was only $2.61 less than the total of the 
claim. Did this have the legal effect of and amount to 
at that time a judgment barring a right of any further 
judgment? This is a matter of significance which has 
not been explored in the presentation on this appeal. 

If this did amount to a total judgment could its effect 
be avoided, after a trial on the merits of the cause of 
action jointly pleaded against the defendants? This. 
and other matters related thereto which it is not deemed 
necessary to mention here, has not been explored and 
presented by the briefs. 

In the light of all that has been disclosed herein could 
it reasonably be said that with any degree of assurance 
of certainty that this court could, or should be required 
to, attempt to make an ultimate and binding declaration 
of the rights of the parties in this action? We think 
not. 

Accordingly the judgment of the district court is re- 
versed and the cause remanded to the district court for 
a new trial upon the legal and factual matters presented 
by the pertinent pleadings and the effect of the con- 
trolling factual considerations occurring during the pro- 
ceedings up to and including the rendition of judgment. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SPENCER, J., dissenting. 

I find myself in complete disagreement with the ma- 
jority opinion in this case. This is an appellate and not 
a trial court. The opinion points out that the assign- 
ments of error do not direct our attention to anything 
which amounts to reversible error. This should dispose 
of the appeal. While it is possible for this court to 
recognize obvious error, there is no plain error in this 
record requiring the application of that rule. It is 
not the province of this court to frame other issues to 
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issue actually tried in the court below. 
Wuire, C. J., and Bostaucy, J., join in this dissent. 


CASES DETERMINED 


IN THE 


; SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1964 


STATE OF NEBRASKA EX REL. CITY OF St. PAUL, APPELLEE, 
v. GLEN G. RUTTEN, APPELLANT. 
130 N. W. 2d 558 


Filed October 9, 1964. No. 85699. 


1. Intoxicating Liquors: Witnesses. The observations on the part 
of a witness are an essential part of his opinion on intoxica- 
tion, and ordinarily such facts must be provided as a foundation 
for the reception of a lay witness’ opinion testimony as to 
intoxication. 


Actual observations by a lay witness of a 
defendant charged with intoxication must be made within a 
time period reasonably related to the time it is charged he 
was intoxicated. 

8. Criminal] Law: Costs. The pay, expenses, and mileage of jurors 
are not authorized by statute to be taxed as costs, and an order 
of the trial court to that effect is erroneous. 


Appeal from the district court for Howard County: 
Donatp H. WEAvER, Judge. Reversed and remanded. 


Kelly & Kelly, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Wurtz, C. J. . 
Defendant, convicted of driving an automobile on 
December 8, 1962, while intoxicated, appeals. -Error-. is 
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assigned in the admission of testimony and in the tax- 
ation of costs. 

There were two State witnesses testifying as to in- 
toxication. One witness was a police officer of the City 
of St. Paul who arrested the defendant and observed 
him driving for about 2 miles on a public highway south 
of St. Paul on the evening of December 8, 1962. No 
question appears as to the competency of the officer’s 
testimony. 

The other witness, Mrs. Leonard Nesiba, was a cafe 
and tavern operator in St. Paul, Nebraska. She was 
acquainted with the defendant and testified that he had 
been in and out of their cafe several times. She was per- 
mitted to testify, over objection, that the defendant 
“was intoxicated when he was in our cafe that evening.” 
As to the time and date when she made these observa- 
tions and formed her opinion as to intoxication, she 
testified as follows: 

“Q. Do you recall seeing the defendant at any time 
in your cafe on December 8, 1962? 

“A. I don’t know the exact date. It’s been a long 
time ago. I remember it being last fall, yes, or last 
winter.” 

The admission of this witness’ opinion testimony on 
intoxication, over objection, was prejudicial error. The 
relevant time in question was the evening of December 
8, 1962. Foundation testimony must be provided as to 
actual knowledge and sufficient observation of a de- 
fendant at or about the time in question. Pierce v. 
State, 173 Neb. 319, 113 N. W. 2d 333; Pribyl v. State, 
165 Neb. 691, 87 N. W. 2d 201; 23 C. J. S., Criminal Law, 
§ 866, p. 412. 

Actual observations by a lay witness are an essen- 
tial basis of his opinion on intoxication. These obser- 
vations must be made within a time period reasonably 
related to the time it is charged that the defendant was 
intoxicated. During the fall or winter, when the wit- 
ness saw the defendant several times, is insufficient to 
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show knowledge of intoxication in the time period at 
issue on the evening of December 8, 1962. The State 
does not deny the error in admission of this evidence 
but argues that it was not prejudicial. No cases are 
cited holding to this effect in a situation similar to this 
case. The quantum of proof in a criminal case requires 
the jury to find guilt beyond a reasonable doubt. It is 
true that the police officer’s testimony alone was suffi- 
cient to support a conviction. But we are left to pure 
speculation as to what portion of the whole testimony 
carried the burden of proof beyond a reasonable doubt. 
The indicted testimony was not cumulative of other in- 
dependent lay witnesses’ testimony. In this situation 
this court cannot speculate on whether prejudice re- 
sulted when it is clear one of the defendant’s rights was 
violated. See Pierce v. State, supra; Bruntz v. State, 
137 Neb. 565, 290 N. W. 420. 

The court taxed, as part of the costs in this case, the 
jury costs, including meals, mileage, and compensation 
for the services of the entire panel. This was error. 
State v. Jungclaus, 176 Neb. 641, 126 N. W. 2d 858. 

The judgment of conviction is reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED. 


DorotHy O’BRIEN, APPELLANT, v. LERoy W. ANDERSON, 
APPELLEE. 
130 N. W. 2d 560 


Filed October 9, 1964. No. 35700. 


1. Automobiles: Negligence. By statute it is provided that the 
owner or operator of a motor vehicle shall not be liable for any 
damages to any passenger or person riding in such motor vehicle 
as a guest or by invitation and not for hire, unless such damage 
is caused by the driver of such motor vehicle being under the 
influence of intoxicating liquor or because of the gross negli- 
gence of the owner or operator in the operation of such motor 
vehicle. 
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2. Negligence. There is no fixed rule for the ascertainment of 
what is gross negligence, but whether or not gross negligence 
exists must be determined from the facts and circumstances in 
each case. 

3. Automobiles: Negligence. Gross negligence within the mean- 
ing of the motor vehicle guest statute is great and excessive 
negligence in a very high degree. It indicates the absence of 
slight care in the performance of a duty. 

4. Negligence: Trial. Ordinarily the question of gross negligence 
is one of fact for a jury, but if the evidence respecting it is 
not in conflict or is so conclusive that ordinary minds may not 
draw different conclusions therefrom the question is one of law 
for the court. _ . 

"5. Negligence. The maxim “volenti non fit injuria” means: If 
one, knowing and comprehending the danger, voluntarily ex- 
poses himself to it, though not negligent in so doing, he is 
deemed to have assumed the risk and is precluded from a 
recovery for an injury resulting therefrom. The maxim is pred- 
icated upon the theory of knowledge and appreciation of the 
danger and voluntary assent thereto. 


6. ~-——. Within the limits of its terms the maxim of “volenti 

‘non fit injuria” is applicable to negligence actions in this 
jurisdiction. 

7. In actions based on negligence the defense of assump- 


tion of risk under the maxim “volenti non fit injuria” is not 
inconsistent with the defense of contributory negligence. 

8. Trial. Instructions given to a jury must be construed together, 
and if when considered as a whole they properly state the law 
they are sufficient. 

9. Trial: Appeal and Error. Instructions must be considered and 
construed together, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer requests for in- 
structions that will supply the omission and, unless that is done, 
the judgment will not ordinarily be reversed for such defects. 


Appeal from the district court for Hall County: Down- 
ALD H. WEAVER, Judge. Affirmed. 

John F. McCarthy, for appellant.. 

_Luebs, Elson, Tracy & Huebner, for appellee. 


Heard before WuitE, C. J., CARTER, Messmore, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


_ MEssMore, J. 
This is an action at aw HrOnehe by Dorothy O'Brien, 
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plaintiff, against. LeRoy W. Anderson, defendant, to re- 
cover damages for personal injuries suffered by the 
plaintiff while riding as a guest in the defendant’s car. 
The case was tried to a jury resulting in a verdict for 
the defendant. The plaintiff filed a motion to set aside 
the verdict and render a decision for the plaintiff, or in 
the alternative to grant the plaintiff a new trial. Motion 
for new trial was overruled and the plaintiff appealed. 
The plaintiff’s petition alleged that she was an invited 
guest riding in the defendant’s car; that upon approach- 
ing. the intersection of Eddy Street with Fourth Street 
in Grand Island, Nebraska, the defendant drove and op- 
erated his car in such a grossly negligent manner and in 
such willful and wanton disregard of the safety of the 
plaintiff that he caused the same to collide with the 
rear of a 1956 Buick sedan owned and operated by Virgil 
R. Fittje who was stopped, waiting for a red signal light 
to change from red to green, and who was proceeding 
ahead of the defendant’s car in the same general direction 
on the same street; and that the car driven by the de- 
fendant crashed into the rear end of the Fittje car. The 
plaintiff further alleged that the collision was caused 
by the gross negligence of the defendant as follows: 
Operating his motor vehicle at so great a rate of speed 
and failing to reduce his speed although the automobile 
owned by Virgil R. Fittje was stopped with his red sig- 
nal lights on indicating that he was stopped on the high- 
way, with red lights visible for a distance of 200 feet; 
failing to observe the signal of the car ahead; failing to: 
yield the right-of-way to the traffic of the car ahead; 
and operating an automobile while under the antluenies 
of intoxicating liquor. — 
The defendant’s answer denied generally each and’ 
every allegation of the plaintiff’s petition; and specifically 
denied that he was operating his car while under the in- 
fluence of intoxicating liquor and that he was guilty 
of gross negligence. For an affirmative defense, the 
defendant alleged that if he had been operating a’motor 
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vehicle while under the influence of intoxicating liq- 
uor, then the plaintiff assumed the risk because the 
plaintiff knew the alleged condition of the defendant, 
appreciated the danger that alleged condition would 
have created, and deliberately exposed herself thereto. 
For his second affirmative defense the defendant alleged 
that the plaintiff failed to protest or complain to de- 
fendant about the manner of his driving, failed to warn 
him of a danger of which she knew or reasonably should 
have known, and failed to exercise ordinary care for 
her own safety in that she voluntarily entered an auto- 
mobile driven by a person whom she claimed was under 
the influence of intoxicating liquor. 

The plaintiff’s reply denied all the allegations of the 
defendant’s answer except such as admit allegations of 
the plaintiff’s petition. 

The plaintiff’s pertinent assignments of error are as 
follows: That the verdict is contrary to the evidence 
and the law; that the trial court failed to instruct the 
jury to find for the plaintiff if the accident was the proxi- 
mate cause of the injuries to the plaintiff; that the trial 
court erred in giving instructions Nos. 3, 4, 5, 6, 8, and 
12; that the trial court erred in giving an instruction on 
the assumption of risk; that the trial court failed to 
give any instruction as to the statutory rules of the road 
and the requirements of the use of lights or signal lights; 
and that the trial court erred in singling out a particular 
part of the evidence expressing an opinion as to its 
weight, its strength, and its probative force. 

On January 1, 1962, at about 1:49 a.m., the defendant, 
owner of a 1952 Dodge four-door sedan operated by him, 
was in a collision with a 1956 Buick sedan operated by 
Virgil R. Fittje. The collision occurred at the inter- 
section of Fourth and Eddy Streets in Grand Island. 
At the time of the collision the plaintiff was an invited 
guest passenger in the defendant’s car and was riding 
in the front seat thereof. 

Section 39-740, R. R. S. 1943, provides in part: “The 
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owner or operator of a motor vehicle shall not be liable 
for any damages to any passenger or person riding in 
such motor vehicle as a guest or by invitation and not 
for hire, unless such damage is caused by the driver 
of such motor vehicle being under the influence of in- 
toxicating liquor or because of the gross negligence of 
the owner or operator in the operation of such motor 
vehicle. For the purpose of this section, the term guest 
is hereby defined as being a person who accepts a ride 
in any motor vehicle without giving compensation there- 
for, * * *.” 

“There is no fixed rule for the ascertainment of what 
is gross negligence, but whether or not gross negligence 
exists must be determined from the facts and circum- 
stances in each case. * * * Gross negligence within the 
meaning of the motor vehicle guest statute is great and 
excessive negligence in a very high degree. It indicates 
the absence of slight care in the performance of a duty. 
* * * Ordinarily the question of gross negligence is one 
of fact for a jury, but if the evidence respecting it is 
not in conflict or is so conclusive that ordinary minds 
may not draw different conclusions therefrom the ques- 
tion is one of law for the court.” Cole v. Wentworth, 
175 Neb. 325, 121 N. W. 2d 567. 

The first witness called for the plaintiff was the de- 
fendant. He testified that he was involved in an auto- 
mobile accident on January 1, 1962, when the plaintiff 
was riding with him. He further testified that he drove 
across Third Street and started down the underpass, and 
when he got to the bottom of the underpass he could 
see a car stopped; that he drove a little farther and saw 
that the traffic light ahead was red; that he proceeded 
on, looked up and the light was changing to green; and 
that when he got about two car lengths he looked down 
and saw a car in front of his car but did not have time to 
stop due to the ice, and he hit the car in front of him. 
After the impact he sat in his car for a minute, looked 
over at the plaintiff, and tried to open the door but it 
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was. sprung and he could not get out of his car. He 
finally did get out. Some police officers arrived and 
wanted to see his driver’s license which he showed them. 
They started charting the accident. The emergency 
unit came and took the plaintiff to the hospital. 

Alfred Grubbs, a police officer, testified that he was 
called to the scene of the accident; that the weather 
was clear; that the surface of the highway was con- 
crete, and there was some ice on the roadbed; that there 
were two traffic lights at the intersection of Fourth and 
Eddy Streets, one for northbound and southbound traf- 
fic and one for eastbound and westbound traffic; that the 
defendant and Virgil R. Fittje were involved in an 
accident; and that the defendant stated that the light 
was changing and he kept going and then saw the other 
vehicle stopped at the intersection and applied his 
brakes but could not stop. This witness further testi- 
fied that he talked to the defendant who appeared to 
be all right, and no ticket was issued for a traffic 
violation. 

Ray Scarborough, a police officer, testified that he 
was called to the scene of the accident; that he went 
there with officer Hansen; that he found that two auto- 
mobiles had been in an accident and a lady was injured; 
and that the plaintiff was in the automobile operated 
by the defendant and had blood on her face. This officer 
further testified that he saw the defendant walking 
around and he seemed to be all right. On cross-exam- 
ination he testified that there was no indication that 
the defendant was under the influence of alcoholic 
liquor. 

James M. Hansen, a police officer, testified that he 
was called to the scene of the accident, and proceeded 
to direct traffic; and that he observed the defendant who 
appeared to be all right, he walked good and his speech 
was all right. On cross-examination he testified that 
there was nothing he knew of that would indicate that 
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the defendant was under the influence of intoxicating 
liquor. 

Kenneth R. Carlisle testified that he was operating 
his car in the vicinity of Fourth and Eddy Streets at 
about 1:40 a.m., on January 1, 1962; that he was going 
south on Eddy Street and had stopped at the red light; 
that there was a car headed north that was stopped at the 
street light and a car coming underneath the underpass 
that ran into the back end of the car that was stopped at 
the street light; that when the impact occurred, the 
light was still red and it was just time for it to change; 
that the warning light came on at the time of the acci- 
dent; that the defendant’s car hit the car ahead of him 
as the light changed to green; and that he could smell 
liquor on the defendant, but the defendant walked nor- 
mally, talked normally, and appeared to be scared. On 
cross-examination he testified that there was nothing 
to indicate that the defendant was under the influence 
of intoxicating liquor. 

The plaintiff testified that she was acquainted with 
the defendant and had a date with him on New Year’s 
Eve 1961; that the defendant called at her residence 
around 10 p.m.; that they went to the V. F. W. Club; 
that upon arriving at the club, the defendant seated her, 
and left to visit other people who were there; that she 
asked the defendant to take her home three or four 
times, and he finally agreed to take her home; and that 
the defendant did some drinking at the club, but she 
did not know how much. She further testified that as 
they went over to the car, she suggested that she drive; 
that he said he would drive, and she thought if he was 
able to that he could drive; that he drove underneath the 
underpass, and when they were in the middle of the 
underpass she noticed a car stopped at the red light 
ahead; that the automobile ahead of them, and which 
was stopped, had red lights but they were not bright; 
that she figured that the defendant would pull around 
because there was nobody on the right-side, and she 
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thought the defendant would stop; that when she no- 
ticed that the defendant was not going to stop was at 
the time of the impact; that she did not say anything 
to the defendant, she was shocked and unable to talk, 
but knew something was going to happen; and that 
after the impact she knew something had happened, but 
she was “knocked a little unconscious.” 

On cross-examination the plaintiff testified that when 
the defendant came for her she could smell liquor on 
him; that they parked in front of the Elks Club and 
walked over to the V. F. W. Club; that the defendant 
sort of stumbled, but that could have been his normal 
procedure of walking; that she thought he was walking 
normally; that she thought the defendant was under 
the influence of intoxicating liquor but not to the ex- 
tent that he did not know what he was doing; that at 
the V. F. W. Club the defendant was not sitting with 
her but was at the bar; that she had one and a half 
drinks, and did not know how many the defendant had 
because she was sitting at a table by herself; and that 
she did not know whether the defendant had anything 
to drink on the evening of December 31, 1961, nor the 
early morning of January 1, 1962, when he was at the 
V. F. W. Club. The plaintiff testified in her deposition 
that the defendant acted like he had been drinking 
when he picked her up; that after they parked the 
car and walked to the V. F. W. Club the defendant 
was staggering; that his speech was “blurry-like”; that 
he was under the influence of alcoholic liquor; that she 
would say that he was intoxicated; and that he re- 
mained under the influence of intoxicating liquor al! 
evening up to and including the time that the accident 
happened. The plaintiff further testified that she did 
not have an opinion as to the speed of the defendant’s 
car; that there was nothing abnormal about the de- 
fendant’s driving, other than it seemed he was going 
a little faster than he should in approaching a red light 
and a car stopped ahead of him; that she did not know 
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if there was any change in the speed of the defendant’s 
car from the middle of the underpass; and that it did not 
seem to her that he slowed down. 

The defendant testified that the Eddy Street under- 
pass runs from Third to Fourth Street and is about 
1,500 feet long; that proceeding north, a person cannot 
see the intersection of Fourth and Eddy Streets when 
starting down the underpass; that when arriving at the 
bottom of the underpass, or about 750 feet from Fourth 
Street, a person could see a car stopped at the intersec- 
tion; and that when about 500 feet from Fourth Street 
a person can see the overhead traffic lights at Fourth 
and Eddy Streets. The defendant further testified that 
he had not had anything to drink before he left home 
on the day of the accident; that on the way to pick up 
the plaintiff he stopped and had one drink; that he did 
pick up the plaintiff and take her to the V. F. W. Club, 
arriving there about 9:30 p.m.; that he did not know 
how many drinks he had or how many drinks the plaintiff 
had, but the plaintiff probably had a drink every time 
he had one because he got her one when he got one for 
himself; that they left the V. F. W. Club at about 1:30 
a.m.; that the two of them walked together, and he 
was not staggering; and that the plaintiff said nothing to 
him about the way he was acting and did not say that 
she thought he should not drive and that she would drive. 
The defendant described the route he took after leaving 
the V. F. W. Club, stating that he crossed Third Street 
at Eddy Street at 20 to 25 miles an hour; that as he 
went into the underpass he was in the inside lane nearest 
the centerline; that starting down the underpass he was 
unable to see anything until he got to the bottom of the 
underpass then he saw a car stopped at the stop sign; 
that he proceeded a little farther and saw that the light 
was red; that he proceeded up the hill and the light 
was about to change; and that when he looked down it 
was too late and he ran into the back end of the car 
ahead of him. The defendant further testified that he 
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did not think he would have to stop because he thought 
the light would change and he believed the vehicle ahead 
of him would pull out. 

On cross-examination the defendant testified that as 
he was driving down into the underpass he was going 
at a speed of about 20 to 25 miles an hour; that he was 
familiar with the speed sign; that the speed limit was 
20 miles an hour; and that it could be 15 miles an hour. 
The defendant further testified that he was driving in 
the inside lane going north out of the underpass; that 
there was no traffic coming from the east to the west; 
that “I didn’t think I would have to stop; too late to 
turn out; trying to hit the brake”; that the traffic light 
was red when he was about 500 feet away and he 
thought the light would change any minute; and that 
“I was thinking he was going to pull out. I didn’t have 
to stop.” 

The plaintiff attacks instruction No. 3 which has to 
do with the definition of a guest passenger under sec- 
tion 39-740, R. R. S. 1943, in that the court should have 
included the entire paragraph of such statute to enable 
the jury to have all the facts necessary to arrive at a 
proper conclusion. 

The plaintiff’s petition alleged that the plaintiff was 
a guest passenger in the defendant’s car. The defend- 
ant’s answer admitted that fact. Instruction No. 3 given 
by the trial court so informed the jury. We conclude 
that the plaintiff’s contention is without merit. 

The plaintiff attacks instruction No. 4 in that the 
instruction is so worded that any neglect at all would 
bar the plaintiff from recovering; and further, that the 
guest should warn the driver under certain conditions 
rather than the second paragraph of the instruction 
which definitely set out to the jury that if there was 
any anticipation of danger, the guest should warn the 
driver. 

In Sautter v. Poss, 155 Neb. 62, 50 N. W. 2d 547, this 
court said: “ ‘The duty of a guest riding in an automo- 
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bile is to use care in keeping a lookout commensurate 
with that of an ordinarily prudent person under like 
circumstances. The guest is not required to use the 
same degree of care as devolves upon the driver. If 
the guest perceives danger, or if at certain times and 
places should anticipate danger, he should warn the 
driver. Ordinarily, the guest need not watch the road 
or advise the driver in the management of the car.” 
Cases are cited. 

In the case at bar, the plaintiff, on direct examination, 
testified that she noticed a car parked ahead when she 
was in the middle of the underpass; that she did not 
say anything to the defendant at that time; and that she 
was going to, but she was shocked and unable to talk, 
but she knew that something was going to happen. 
This testimony contains a clear indication that the plain- 
tiff saw the car stopped ahead and knew something was 
going to happen. We conclude that the trial court did 
‘not commit prejudicial error in the giving of the above 
instruction. 

The plaintiff attacks instruction No.5. This instruction 
relates to the burden of proof upon the plaintiff to prove 
by a preponderance of the evidence the following propo- 
sitions: That the defendant was under the influence of 
alcoholic liquor or was guilty of gross negligence in 
one or more of the particulars set out in the plaintiff’s 
petition; that the defendant was under the influence of 
alcoholic liquor or the gross negligence of the defendant 
was the sole, proximate cause of the accident; and that 
the plaintiff was damaged by reason of defendant’s 
gross negligence or his being under the influence of 
alcoholic liquor. 

In this connection, the plaintiff asserts that the first 
three witnesses called by the plaintiff testified that the 
defendant was not under the influence of alcoholic li- 
quor. The instruction submitted both possible grounds 
under the guest statute upon which the plaintiff could 
base a recovery. There is evidence that the defendant 
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was under the influence of intoxicating liquor. The evi- 
dence was conflicting in this respect. We conclude that 
there was no prejudicial error in the giving of this 
instruction. 

The plaintiff attacks the trial court’s instruction No. 
6, which states in part: “If the accident which caused 
the injury, if any, to plaintiff was not caused by the 
gross negligence of the defendant or as a result of de- 
fendant being under the influence of alcoholic liquor, 
plaintiff would not be entitled to recover.” We find no 
prejudicial error in the giving of this instruction. 

The plaintiff attacks instruction No. 8. This instruction 
contains definitions such as “negligence,” “contributory 
negligence,” “gross negligence,” and “proximate cause.” 
The plaintiff’s contention is that in this instruction the 
trial court failed to instruct the jury to find for the plain- 
tiff that the accident was the proximate cause of the in- 
juries to the plaintiff. In the light of all of the evidence 
we fail to find prejudicial error in the giving of this 
instruction. 

The plaintiff complains that the trial court failed to 
properly instruct the jury upon all of the material issues 
presented by the pleadings and the evidence, and that 
the trial court failed to give any instructions on the 
speed or rules of the road and the requirement of the 
use of lights and signal lights. There is no allegation in 
the plaintiff’s petition concerning the defendant’s fail- 
ure to have his vehicle properly lighted. There is no 
evidence in the record that the speed of the defend- 
ant’s car was violative of any statute. There is no evi- 
dence of the speed of the defendant’s car during the 750 
feet of the underpass from the bottom to the place where 
the accident happened. And, there is no evidence that the 
defendant failed to decrease his speed as he traveled 
the last 750 feet of the underpass to the place where the 
accident happened. We find no prejudicial error as con- 
tended for by the plaintiff. 

The plaintiff contends that the trial court erred in 
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giving instruction No. 12 on the assumption of risk, 
when the instruction did not include that the assump- 
tion of risk does not apply to unknown or hidden dangers. 

In Landrum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 
149 A. L. R. 1041, this court said that guests who accept 
the hospitality of the driver of an automobile accept 
whatever risk attends the degree of proficiency of such 
driver and his usual and customary habits of driving 
with which they are familiar. See, also, Swengil v. 
Martin, 125 Neb. 745, 252 N. W. 207; McGrath v. Nugent, 
133 Neb. 237, 274 N. W. 549. The court further said that 
one who knows, appreciates, and deliberately exposes 
himself to a danger assumes the risk thereof. One can- 
not deliberately incur an obvious risk of personal in- 
jury, especially when preventive measures are at hand, 
and then hold the author of the danger for the ensuing 
injury. See 38 Am. Jur., Negligence, § 171, p. 845. This 
court held in Landrum v. Roddy, supra: “The maxim 
‘volenti non fit injuria’ means: If one, knowing and 
comprehending the danger, voluntarily exposes himself 
to it, though not negligent in so doing, he is deemed 
to have assumed the risk and is precluded from a re- 
covery for an injury resulting therefrom. The maxim is 
predicated upon the theory of knowledge and apprecia- 
tion of the danger and voluntary assent thereto. * * * 
Within the limits of its terms the maxim of ‘volenti non 
fit injuria’ is applicable to negligence actions in this 
jurisdiction. * * * In actions based on negligence the 
defense of assumption of risk under the maxim ‘volenti 
non fit injuria’ is not inconsistent with the defense of 
contributory negligence.” 

Under the facts as heretofore set forth we conclude 
that the trial court did not commit prejudicial error in 
giving an instruction on the assumption of risk. 

The defendant moved for a directed verdict at the 
close of the plaintiff’s case and at the close of all of the 
evidence. The facts are sufficient to warrant the court 
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in overruling the motions for directed verdict and tak- 
ing the case to the jury. 

With reference to the instructions, the rule is: “In- 
structions given to a jury must be construed together, 
and if when considered as a whole they properly state 
the law they are sufficient.” Price v. King, 161 Neb. 
123, 72 N. W. 2d 603. 

“Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in some 
respects, it is the duty of counsel to offer requests for 
instructions that will supply the omission and, unless 
that is done, the judgment will not ordinarily be re- 
versed for such defects.” Tate v. Borgman, 167 Neb. 
299, 92 N. W. 2d 697. See, also, Coyle v. Stopak, 165 Neb. 
594, 86 N. W. 2d 758. 

From an examination of the entire record we con- 
clude that the judgment of the trial court should be, and 
is hereby, affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. EDWARD KOZIOL, 
APPELLANT. 
130 N. W. 2d 557 


Filed October 9, 1964. No. 35731. 


Criminal Law. Where the punishment of an offense, created by 
statute, is left to the discretion of a court, to be exercised within 
certain prescribed limits, a sentence imposed within such limits 
will not be disturbed unless there appears to be an abuse of 
such discretion. 


Appeal from the district court for Nance County: 
Rosert L. Frory, Judge. Affirmed. 


Kelly & Kelly, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 
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Heard before WuirTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BrRowE_Enr, JJ. 


CaRTER, J. 

Defendant was charged in the district court for Nance 
County with unlawfully and willfully operating a motor 
vehicle upon the highways in said county while under 
the influence of alcoholic liquor. Defendant entered a 
plea of guilty and he was thereupon sentenced to serve 
30 days in the county jail of Nance County and to pay 
a fine of $100 and costs. It was also ordered that the 
operator’s license of defendant be revoked for a period 
of 6 months from the date of his release from the county 
jail. The only assignment of error is the contention of 
defendant that the sentence is excessive. 

The record discloses that defendant was called to the 
stand and testified before sentence was imposed. He 
testified that he was 24 years of age and unmarried. He 
had employed legal counsel. The court was advised 
by the defendant, upon inquiry, that he was guilty. He 
admitted that he had previously been twice convicted 
for reckless driving and once for speeding. The sen- 
tence imposed was within the limits prescribed by sec- 
tion 39-727, R. S. Supp., 1963. There is nothing in the rec- 
ord to indicate that the sentence is excessive. The record 
discloses no extenuating circumstances of any kind. 

The case is controlled by our holding in State v. Ohler, 
ante p. 418, 129 N. W. 2d 116, wherein we said: ‘Where 
the punishment of an offense, created by statute, is left 
to the discretion of a court, to be exercised within cer- 
tain prescribed limits, a sentence imposed within such 
limits will not be disturbed unless there appears to be an 
abuse of such discretion.” 

Since there is nothing in the record indicating an 
abuse of discretion on the part of the trial court in 
imposing the sentence that it did, the judgment -of the 
trial court must be affirmed. 

| AFFIRMED. 
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. PAUL E. RHODES, RESPONDENT. 
131 N. W. 2d 118 


Filed October 23, 1964. No. 35399. 


1. Attorney and Client. It is the duty of this court to maintain 
the integrity of the legal profession by disciplining lawyers who 
indulge in practices designed to bring the courts or the pro- 
fession into disrepute, or to perpetrate fraud on the courts, or 
to corrupt or defeat the administration of justice. 

The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline should 
be imposed, and, if it should, the extent thereof. 
While a disciplinary proceeding is not criminal in 
nature, in view of the momentous consequences to the person 
charged, the presumption of innocence applies, and his culpa- 
bility must be established by a clear preponderance of the 
evidence. That is, the court must be satisfied to a reasonable 
certainty that the charges are true. 

A license to practice law in this jurisdiction is granted 

on the implied understanding that the party receiving it shall 

at all times demean himself in a proper manner and abstain 
from such practices as cannot fail to bring discredit to himself, 
the profession, and the courts. 

The purpose of a disbarment proceeding is not so 

much to punish an attorney as it is to determine, in the public 

interest, whether he should be permitted to continue to practice 
law. 


Violation of any of the ethical standards relating to 
the practice of law, or any conduct of an attorney in his 
professional capacity which tends to bring reproach on the 
courts or the legal profession, constitute grounds for suspension 
or disbarment. 

Regardless of an attorney’s frame of mind, his con- 
duct in a courtroom must at all times conform to his oath as 
a lawyer, the provisions of section 7-105, R. R. S. 1943, and 
the Canons of Professional Ethics in full force and effect in 
this state. 

8. Judges: Attorney and Client. Abuse of a former judge, directed 
toward his action as a judge, is conduct which would tend to 
bring discredit on the judiciary. 

The terms “Kangaroo Court” and “Kangaroo 

Judge” are terms of contempt and utter disrespect, and their 

use tends to bring discredit on the judiciary. 

The fact that an attorney believes a charac- 


10. 
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terization of a court as a “Kangaroo Court” to be correct is 
no defense in a disbarment action, because a lawyer is pre- 
sumed to know the proper method of securing redress if he 
feels aggrieved by the actions of a court. 

11. Attorney and Client. Where an attorney acts pro se, he is 
charged with the same responsibility as if acting for a client, 
and as such must avoid the violation of the Canons of Profes- 
sional Ethics governing that relationship. 


Original action. Judgment of disbarment. 


Clarence A. H. Meyer, Attorney General, and Peter E. 
Marchetti, for relator. 


Paul E. Rhodes, pro se. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 

This is an original disciplinary proceeding initiated in 
conformity with the rules of this court, against the re- 
spondent Paul E. Rhodes, a lawyer duly admitted and 
licensed in 1943 to practice his profession in this state. 
The proceeding was filed in the name of the State of 
Nebraska ex rel. Nebraska State Bar Association as 
relator. The parties will hereinafter be referred to as 
relator and respondent. 

The matter was referred for hearing, report, and 
recommendation to Elbert H. Smith as referee, and is 
before this court on his report finding the respondent 
guilty of unprofessional conduct, and the respondent’s 
exceptions thereto. 

The duty rests on this court to maintain the integrity 
of the legal profession by disciplining lawyers who in- 
dulge in practices designed to bring the courts or the 
profession into disrepute, or to perpetrate fraud on the 
courts, or to corrupt or defeat the administration of jus- 
tice. We therefore review the evidence adduced in this 
proceeding de novo to determine if discipline should be 
imposed, and, if it should, the extent thereof. See State 
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ex rel. Nebraska State Bar Assn. v. Fisher, 170 Neb. 
483, 103 N. W. 2d 325. 

After the briefs were filed herein, and shortly be- 
fore the oral argument, respondent filed a motion to 
disqualify all of the members of this court from par- 
ticipating herein because the Associate Justices had been 
defendants in Rhodes v. Houston, 202 F. Supp. 624, an 
action filed by him in the federal district court, and 
because the Chief Justice, while a district judge, had 
ruled against the respondent on a petition for habeas 
corpus, and for the further reason that they are mem- 
bers of the Nebraska State Bar Association. This motion 
will be discussed hereafter. 

The complaint herein embraced five counts, but by 
amendment Count IV was withdrawn. The remaining 
four will be summarized in as abbreviated a form as 
possible to an understanding of the complaint herein. 

Count I generally charges the respondent with having 
been charged with contempt in the district court for 
Morrill County, Nebraska, on July 29, 1960, because 
while a defendant in a criminal case he intentionally 
attempted to obstruct and hinder the administration of 
justice and to intimidate the judge of the district court 
by conspiring with and procuring the county judge of 
Morrill County to issue a bench warrant and a com- 
plaint for the arrest of the district judge in an attempt 
to bring about his incarceration for the purpose of pre- 
venting him from performing his official duties. The 
count then alleges that after trial, respondent was found 
guilty of contempt, and that said judgment has become 
final. It also alleges that said unprofessional conduct 
was a violation of subdivisions (1), (5), and (6) of sec- 
tion 7-105, R. R. S. 1943. It further alleges that said 
act was in violation of the obligations implicit in the 
lawyer’s oath provided for by section 7-104, R. R. S. 
1943; and further, that all of the said acts were a viola- 
tion of Canons 1, 22, 29, and 32 of the Canons of Pro- 
fessional Ethics of the American Bar Association, which 
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are the ethical standards governing Nebraska lawyers 
in the practice of their profession. 

Count II substantially alleges that for the same pur- 
poses mentioned in Count I, respondent obtained from 
the county judge of Morrill County bench warrants and 
complaints for the arrest of Rush C. Clarke, special 
assistant attorney general of the State of Nebraska, 
James L. Macken, county attorney of Morrill County, 
and Norval E. Houston, sheriff of Morrill County, and 
personally. delivered said warrants to the county clerk 
with instructions to execute said warrants by incar- 
cerating the individuals named; and that said acts con- 
stituted unprofessional conduct, in violation of the pro- 
visions of section 7-105, R. R. S. 1943. 

Count III substantially alleges that respondent, in 
pursuance of a calculated and contumacious disregard 
for the authority, integrity, and dignity of the courts of 
this state, filed an action against the trial judge in the 
criminal contempt action, the Attorney General, the 
assistant attorney general, the county attorney, the 
sheriff of Morrill County, and others, attempting to ob- 
tain a permanent injunction against the confinement of 
a witness being held in the county jail for willful re- 
fusal to answer questions propounded to him in the con- 
tempt action. Said count further alleges that said re- 
spondent, knowing the district judge planned to be in 
Morrill County, filed an affidavit that said judge was 
absent from the county, and, by threats and intimida- 
tion, induced the acting county judge to sign an order 
restraining the district judge from keeping the witness 
in the county jail. That thereafter, by threats and in- 
timidation, respondent induced the clerk of the district 
court to issue a certified copy of the restraining order 
drafted by the respondent for service on the trial judge. 
That thereafter, respondent filed an affidavit and a 
motion for disqualification of said trial judge, alleging 
the pendency of an action involving a pecuniary and 
monetary difference between the trial judge and the 
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respondent in the action in which the alleged contempt 
occurred. 

Count V alleges three specific instances in which re 
spondent, by personal acts, conduct, and attitude, re- 
peatedly exhibited a pronounced disrespect for the courts 
of Nebraska, to wit: a. On January 11, 1960, while 
being arraigned on a criminal complaint, respondent 
assumed a full-length, reclining position on a spectator’s 
bench in the courtroom, and advised the district judge it 
would be necessary for the court to have the sheriff 
drag him before the bench if the court wanted him 
there; b. that in the early morning hours of the day 
after district judge R. M. Van Steenberg retired from 
the district bench, respondent called him by long dis- 
tance, addressed him as an “Old Kangaroo” and sub- 
jected him to a tirade of abuse; and, c. that on September 
7, 1962, and at various other times, respondent has re- 
ferred to the courts of Nebraska as “Kangaroo Courts.” 

Respondent filed a lengthy, repetitious answer and 
a supplemental amendment to his answer, which we 
summarize as briefly as possible. As to Count I, the 
answer alleges lack of jurisdiction. It contains a general 
denial of all of the allegations of the complaint, and 
specifically denies violations of the Canons of Profes- 
sional Ethical Standards or the statutes of Nebraska. 
It alleges that the judgment in the contempt action is 
absolutely void, and, quoting from respondent’s answer, 
“to base a complaint against respondent based on such a 
void judgment Kangaroo Court, is a violation fo (of) 
due process and equal protection of law to this respond- 
ent, * * *.” It alleges that the contempt judgment is 
void as a violation of constitutional provisions, “trial in 
absentia,” and the calling of a witness without notice to 
respondent, and the pronouncing of sentence of imprison- 
ment for 9 months in the Nebraska State Penitentiary at 
hard labor; and for the further reason that the respondent 
was subpoenaed as a witness and forced to testify against 
himself. It alleges that the charges and the complaint 
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are aiding and abetting in the deprivation of respond- 
ent’s federal civil rights; and alleges that the advisory 
committee of the Nebraska State Bar Association has 
violated the rules of the Supreme Court. It further al- 
leges that the district court for Morrill County deter- 
mined that the county court had jurisdiction in the 
habeas corpus action out of which the case at bar grows; 
alleges that it is customary procedure for attorneys to 
prepare orders and papers for signature by the judge; 
and finally, alleges that a court of competent jurisdic- 
tion has adjudged the judgment embraced in the com- 
plaint to be void. 

As to Count II, the answer contains a general denial, 
and alleges that all acts done by the respondent were 
done with the aid, assistance, and on the advice of a duly- 
licensed attorney of the State of Nebraska; and further 
alleges that Rush C. Clarke, special assistant attorney 
general of the State of Nebraska, James L. Macken, 
county attorney, and Norval E. Houston, sheriff of Mor- 
rill County, had complaints against themselves dismissed 
at a time they had the county court of Morrill County 
under a writ of prohibition from the district court, 
“their Kangaroo Judge, R. M. Van Steenberg, entering 
the order, * * *”; and alleges violation of the Fourteenth 
Amendment to the Constitution of the United States. 

As to Count III, respondent denies generally and for 
further answer alleges “that Rush Clark, special assist- 
ant Attorney General, Kangaroo Judge R. M. Van Steen- 
berg in a case in which he was disqualified to act as 
judge because of common law Bias passion and Prejudice 
and James L. Macken County Attorney of Morrill 
County, Nebraska, had caused the County Judge of 
Morrill County, Nebraska to be imprisoned in the Coun- 
ty Jail of Morrill County, Nebraska, for his efforts to 
protect the County Court of Morrill County, Nebraska, 
and the judge thereof from the Kangaroo action of the 
Last above named parties, * * *”; and alleges that said 
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actions and parties interfered with the due administra- 
tion of justice in Morrill County, Nebraska. 

As to Count V, respondent denies generally and 
alleges that said count refers to the contempt action 
which is still pending, that respondent is a party to said 
action, and that there is no power or authority to pro- 
ceed in a disciplinary action. 

Further answering to Counts I, I, III, and V, respond- 
ent alleges that R. M. Van Steenberg was disqualified 
to act in all of the cases alleged in the amended com- 
plaint, and that Albert W. Crites was an imported 
“Kangaroo judge,” imported by the State of Nebraska 
through its agents, representatives, James L. Macken, 
Rush Clarke, C. S. Beck, and R. M. Van Steenberg, “to 
Kangaroo this respondent, and prevent this respondent 
from having a fair trial, * * *.” 

The supplemental amendment to the answer of the 
respondent is in the nature of a confession and avoid- 
ance and alleges substantially that if respondent is 
guilty of any of the alleged offenses, he should not be 
disciplined because all of the said facts and circum- 
stances were brought about by the violation of his state 
and federal constitutional rights and civil rights, “and 
was deliberately done by the relator and relator mem- 
bers of the Nebraska State Bar Association to entrap 
this respondent * * *.” Respondent then sets out nine 
alleged violations of his rights, which he alleges con- 
stitute sufficient harassment and entrapment to be a 
complete defense. 

Section 7-105, R. R. S. 1943, provides as follows: “It 
is the duty of an attorney and counselor: (1) To main- 
tain the respect due to the courts of justice and to judi- 
cial officers; (2) to counsel or maintain no other actions, 
proceedings or defenses than those which appear to 
him legal and just, except the defense of a person 
charged with a public offense; (3) to employ, for the 
purpose of maintaining the cause confided to him, such 
means only as are consistent with the truth; (4) to 
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maintain inviolate the confidence, and, at any peril to 
himself, to preserve the secrets of his clients; (5) to 
abstain from all offensive practices and to advise no 
fact prejudicial to the honor or reputation of a party or 
witness, unless required by the justice of the cause with 
which he is charged; (6) not to encourage the com- 
mencement or continuance of an action or proceeding 
from any motive of passion or interest.” 

Section 7-104, R. R. S. 1948, provides as follows: 
“Every attorney upon being admitted to practice in 
the Supreme Court or district courts of this state, shall 
take and subscribe an oath substantially in the following 
form: ‘You do solemnly swear.that you will support the 
Constitution of the United States, and the Constitution 
of this state, and that you will faithfully discharge the 
duties of an attorney and counselor, according to the 
best of your ability.’ ” 

In State ex rel. Nebraska State Bar Assn. v. Palmer, 
160 Neb. 786, 71 N. W. 2d 491, we held that this oath 
requires a lawyer to faithfully discharge his duties; up- 
hold and obey the Constitution and laws of this state; 
observe established standards and codes of professional 
ethics and honor; maintain the respect due to courts of 
justice; and abstain from all offensive practices which 
cast reproach on the courts and the bar. 

The ethical standards relating to the practice of law 
in this state are the Canons of Professional Ethics of 
the American Bar Association, and those which may 
from time to time be approved by the Supreme Court. 
State ex rel. Nebraska State Bar Assn. v. Wiebusch, 153 
Neb. 583, 45 N. W. 2d 583. 

The Canons of Professional Ethics which the respond- 
ent has been charged with violating, so far as material 
here, read as follows: “1. It is the duty of the lawyer to 
maintain towards the Courts a respectful attitude, not 
for the sake of the temporary incumbent of the judicial 
office, but for the maintenance of its supreme impor- 
tance. Judges, not being wholly free to defend them- 
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selves, are peculiarly entitled to receive the support of 
the Bar against unjust criticism and clamor. When- 
ever there is proper ground for serious complaint of a 
judicial officer, it is the right and duty of the lawyer 
to submit his grievances to the proper authorities. In 
such cases, but not otherwise, such charges should be 
encouraged and the person making them should be 
protected. * * * 

“22. The conduct of the lawyer before the Court 
and with other lawyers should be characterized by can- 
dor and fairness. 

“Tt is not candid or fair for the lawyer knowingly to 
misquote the contents of a paper, the testimony of a 
witness, the language or the argument of opposing coun- 
sel, or the language of a decision or a textbook; or with 
knowledge of its invalidity, to cite as authority a de- 
cision that has been overruled, or a statute that has been 
repealed; or in argument to assert as a fact that which 
has not been proved, * * *. * * * 

“These and all kindred practices are unprofessional 
and unworthy of an officer of the law charged, as is the 
lawyer, with the duty of aiding in the administration of 
justice. * * * 

“29. * * * He should strive at all times to uphold 
the honor and to maintain the dignity of the profession 
and to improve not only the law but the administration 
of justice. * * * 

“32. No client, corporate or individual, however 
powerful, nor any cause, civil or political, however im- 
portant, is entitled to receive nor should any lawyer 
render any service or advice involving disloyalty to the 
law whose ministers we are, or disrespect of the judi- 
cial office, which we are bound to uphold, or corruption 
of any person or persons exercising a public office or 
private trust, or deception or betrayal of the public. 
When rendering any such improper service or advice, 
the lawyer invites and merits stern and just condemna- 
Hons. 2" 277 
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We first consider respondent’s motion to disqualify all 
of the members of this court. We assume it is premised 
on the assumption that they are interested in the out- 
come of this disciplinary proceeding because they were 
joined in alleged civil rights actions in the federal dis- 
trict court, in which actions they were held to be im- 
mune to suits for any acts done in the performance of 
the duties of their office. It is of interest to note that 
respondent, previous to his arraignment in the district 
court for Morrill County on the original criminal com- 
plaint, and again previous to his trial for contempt, at- 
tempted to disqualify the two district judges involved 
in the same manner. If the respondent, by the mere 
expedient of filing an action against any judge before 
whom he must appear, could disqualify the judge, our 
judicial system would soon become a hollow mockery. 
The joinder of the members of this court in the actions 
filed is not in any way involved in the proceedings 
herein. 

With specific reference to the fact that all of the mem- 
bers of the court are members of the Nebraska State 
Bar Association, that is also true of any attorney prac- 
ticing before the courts in this state as well as of the 
district judges who would need to be called to hear his 
case if the members of this court were disqualified. 
There is no merit to respondent’s position, but even if 
there were, by the great weight of authority, the rule 
of necessity would be applicable. See Annotation, 39 
A. L. R. 1476. 

We have stated many times that while a disciplinary 
proceeding is not criminal in nature, in view of the mo- 
mentous consequences to the person charged, the pre- 
sumption of innocence applies, and his culpability must 
be established by a clear preponderance of the evidence. 
See State ex rel. Nebraska State Bar Assn. v. Pinkett, 
157 Neb. 509, 60 N. W. 2d 641. That is, the court must 
be satisfied to a reasonable certainty that the charges are 
true. State ex rel. Nebraska State Bar Assn. v. Jensen, 
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171 Neb. 1, 105 N. W. 2d 459. A license to practice law 
in this jurisdiction is granted on the implied understand- 
ing that the party receiving it shall at all times demean 
himself in a proper manner and abstain from such prac- 
tices as cannot fail to bring discredit on himself, the 
profession, and the courts. See State ex rel. Sorensen 
v. Scoville, 123 Neb. 457, 243 N. W. 269. 

The purpose of a disbarment proceeding is not so 
much to punish an attorney as it is to determine, in the 
public interest, whether he should be permitted to con- 
tinue to practice law. State ex rel. Nebraska State Bar 
Assn. v. Wiebush, 153 Neb. 583, 45 N. W. 2d 583. 

Violation of any of the ethical standards relating to 
the practice of law, or any conduct of an attorney in his 
professional capacity which tends to bring reproach on 
the courts or the legal profession, constitute grounds for 
suspension or disbarment. See State ex rel. Nebraska 
State Bar Assn. v. Richards, 165 Neb. 80, 84 N. W. 
2d 136. 

Respondent strenuously contends that an unreported 
judgment rendered in Rhodes v. Edmondson, T-3405, a 
case in the United States District Court for Kansas, 
found the contempt judgment to be void, and is con- 
trolling herein. A certified copy of the instructions to 
the jury in that case was offered in the hearing before 
the referee, and said instructions are included in the 
respondent’s brief herein. They disclose that the action 
was one against Harry W. Edmondson, a penitentiary 
guard, who permitted a default judgment to be entered 
against him. Without speculating on the questions 
which immediately arise, it is sufficient to observe that 
this judgment could not possibly have any effect herein. 
While we cannot consider it in this matter, it is of in- 
terest to note the observation of Judge Delehant at page 
111 in Rhodes v. Meyer, 225 F. Supp. 80, on the relation- 
ship between respondent and Edmondson. 

Essentially, respondent’s exceptions to the report of 
the referee are based on his contention that his con- 
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viction of contempt of court is void because his consti- 
tutional rights were violated, particularly by what he 
terms his “trial in absentia.” In this proceeding, we con- 
cern ourselves not so much with the conviction as such, 
but rather with the conduct of the respondent which 
culminated in his conviction of contempt of court. . Re- 
spondent does not attempt to seriously challenge the 
testimony adduced on this phase. However, we note 
that respondent’s position as to the alleged invalidity 
of the judgment has been the basis of many civil actions 
brought against every official even remotely connected 
‘with the proceedings. These cases effectively demon- 
strate the lack of any merit in respondent’s contention. 
We refer specifically to Rhodes v. Houston, 202 F. Supp. 
624, affirmed 309 F. 2d 959, certiorari denied 372 U. S. 
909, 83 S. Ct. 724, 9 L. Ed. 2d 719; Rhodes v. Meyer, 
225 F. Supp. 80, affirmed 334 F. 2d 709; Rhodes v. Van 
Steenberg, 225 F. Supp. 113, affirmed 334 F. 2d 709. 
These cases thoroughly detail the extensive history of 
the litigation and respondent’s allegations. No useful 
purpose will be served herein by further elaboration. 
Judge Van Oosterhout, in Rhodes v. Meyer, supra, and 
Rhodes v. Van Steenberg, supra, at page 713 of 334 F. 
2a 709, summarizes and clearly and briefly categorizes 
the respondent’s allegations in the following language: 
“The cases we are here considering and Houston allege 
similar conspiracies under the same Civil Rights Act. 
These conspiracies allegedly generated from the same 
source—a trial in state court for contempt of court in 
which the plaintiff herein was the defendant. The core 
of plaintiff’s alleged wrongful treatment or handling by 
the various officials named as defendants in these cases 
stems from what plaintiff terms his trial in absentia. 
Indeed, were this an issue yet to be determined, we 
would certainly be inclined to drop the axe on this liti- 
gation less quickly; but the issue concerning the denial 
of the motion for continuance and the termination of the 
contempt trial without the presence of plaintiff was 
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thoroughly discussed by Judge Van Pelt in Houston and 
adequately and correctly determined by him to be no 
basis for a claim against these defendants, 202 F. Supp. 
624, 630-633. This finding reams the core out of plain- 
tiff’s complaints.” 

The referee made detailed findings of fact of each of 
the allegations embraced in the four counts of the 
amended complaint as well as on each of the allegations 
and denials contained in respondent’s answer. No pur- 
pose will be served by incorporating those findings here- 
in, or by detailing the evidence, most of which is undis- 
puted and which we determine clearly and with reason- 
able certainty establishes the finding of the referee. We 
therefore summarize those findings of the referee which 
we deem pertinent herein. 

First: Respondent had been bound over to the dis- 
trict court for Morrill County on a criminal complaint 
charging arson. While his arraignment was still pending, 
respondent, in an attempt to prevent his arraignment, 
procured the issuance of a bench warrant for the arrest 
of the district judge in the county court of Morrill County 
for ignoring a void order of the county court and pro- 
ceeding with respondent’s arraignment. This is the 
activity which culminated in his conviction of contempt 
of court. We have previously indicated that there is no 
merit to respondent’s contention that this conviction 
is void. We have also determined that this judgment of 
conviction became final. 

Second: Respondent contends that his actions in ob- 
taining a bench warrant from the county court of Mor- 
rill County for the arrest of the district judge were justi- 
fied because of the violation by the district judge of a 
writ of habeas corpus issued by the county court. We 
specifically found that writ of habeas corpus to be void 
in McFarland v. State, 172 Neb. 251, 109 N. W. 2d 397. 
In that case we said: ‘“When a judge collaborates with 
one charged with crime to secure his release by the issu- 
ance of a void writ of habeas corpus and thereafter cites 
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the judge of the court having jurisdiction of the criminal 
proceeding for criminal contempt for disregarding the 
void writ, such judge, under proper evidence, may be 
punished for criminal contempt.” We find respondent’s 
actions to be a violation of subdivisions (1), (5), and (6) 
of section 7-105, R. R. S. 1943; of his oath as an attorney; 
and of Canons 1, 22, 29, and 32 of the Canons of Profes- 
sional Ethics of the American Bar Association which are 
in full force and effect in this state. 

Third: On January 11, 1960, when the respondent 
appeared for arraignment on the information charging 
arson, he saw fit to lay stretched out on a spectator’s 
bench in the courtroom and to inform the court, “If 
you want to have me up there, you’ll have to have the 
Sheriff bring me up there, your honor.” The referee sug- 
gests that the fact that respondent had obtained a void 
writ of habeas corpus may have contributed to his frame 
of mind. Our observation is that regardless of respond- 
ent’s frame of mind, such conduct in a courtroom is a 
flagrant and reprehensible violation of his oath as a 
lawyer, subdivisions (1) and (5) of section 7-105, R. R. 
S. 1943, and Canon 1 of the Canons of Professional Ethics 
of the American Bar Association, in full force and effect 
in this state. 

Fourth: On September 6, 1960, the day the contempt 
trial was scheduled to begin, the respondent, with the 
intent to obstruct the orderly processes of the district 
court for Morrill County and to harass and embarrass 
the prosecuting attorneys and the sheriff who had taken 
him into custody, procured and had served warrants for 
the arrest of the special assistant attorney general, the 
county attorney, and the sheriff of Morrill County. 
These warrants were quashed and the trial was com- 
menced. There can be no question respondent’s conduct 
was intended to impede and obstruct the administration 
of justice. It is even more reprehensible, if such is pos- 
sible, when we consider that he was his own client. We 
find this conduct to be a violation of Canons 15 and 16, 
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set out hereafter, and of Canon 29, set out heretofore, as 
well as subdivisions (1), (5), and (6) of section 7-105, 
R. R. S. 1943. 

Fifth: On September 8, 1960, during the trial for 
contempt, respondent, in a calculated and contumacious 
disregard for the authority, integrity, and dignity of the 
district court for Morrill County, obtained a temporary 
restraining order from the acting county judge against 
the district judge presiding at the contempt hearing. 
The restraining order purported to restrain the district 
jadge from confining the county judge, Robert D. Mc- 
Farland, in the county jail for contempt of court for his 
refusal to answer questions propounded to him in the 
contempt hearing. The county judge was in jail on Sep- 
tember 8, 1960. Respondent then filed an affidavit and 
motion for the disqualification of the judge to continue 
in his contempt hearing. We determine his conduct to 
be a violation of the same provisions referred to in the 
preceding paragraph. 

Sixth: On November 15, 1960, the respondent was 
served with a notice of a hearing that the contempt trial, 
which had been adjourned, would be continued on No- 
vember 21, 1960, and on that date filed a motion for a 
continuance but did not appear, to which finding of the 
referee we add that the evidence in the record is over- 
whelming that respondent had ample notice of the hear- 
ing and deliberately stayed away, probably in the mis- 
taken belief that the trial could not be continued in his 
absence. Respondent’s conduct in this instance well 
illustrates his utter disregard for his obligation as a 
member of the bar of this state. , 

Seventh: On January 6, 1961, the day after his term 
expired, respondent called the former district judge, 
Richard M. Van Steenberg, by telephone, and after iden- 
tifying himself, said: “Is this the old-Kangaroo himself,” 
and proceeded to verbally abuse him. Respondent of- 
fered no evidence to refute this charge. While it is true 
Van Steenberg was no longer a district judge, the abuse 
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was directed toward his action as a judge and would 
certainly tend to bring discredit on the judiciary. 

Eighth: On April 8, 1963, the respondent filed his 
answer herein, which answer in 12 separate instances 
refers to the district court for Morrill County as “Kan- 
garoo Court” and the judges thereof as “Kangaroos.” 
Webster’s New International Dictionary (2d Ed.), p. 
1352, defines “kangaroo court,” as follows: “An irre- 
sponsible, unauthorized, or irregular tribunal, or one in 
which, although conducted under some authorization, the 
principles of law and justice are disregarded or per- 
verted; * * *.” It is obvious that the term is one of con- 
tempt and utter disrespect. There is no doubt that it 
was so intended by respondent. Its continued use at 
the hearing before the referee is conclusive proof of the 
intent of respondent. 

The referee concluded that respondent believed the 
characterization of the courts assailed by him to be cor- 
rect. This certainly could be no defense. A lawyer, of 
all people, should know the proper procedures if he feels 
aggrieved. He is entitled to the full protection of the 
law so long as he seeks his relief in accordance with those 
procedures. Canon 1, set out heretofore, outlines the 
procedure to be followed. Respondent’s actions clearly 
violate subdivisions (1) and (5) of section 7-105, R. R. 
S. 1943, and Canons 1 and 16 of the Canons of Profes- 
sional Ethics, in full force and effect in this state. 

Ninth: The respondent, in the supplemental amend- 
ment to his answer, pleaded entrapment. The respond- 
ent introduced no evidence even remotely bordering on 
entrapment and the referee so found. To constitute en- 
trapment, respondent would need to show that he had 
no intent to violate his obligations as an attorney and 
that the purpose to do so was instilled by his accusers. 
Even if this could be proved, it would do no more than 
demonstrate the unfitness of the respondent to continue 
in the practice of his profession. 

In many of the instances charged, respondent was act- 
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ing as his own attorney. When so acting he is charged 
with the same responsibility as if acting as attorney for 
a client and as such must avoid the violation of the 
Canons of Professional Ethics governing that relation- 
ship. See State ex rel. Nebraska State Bar Assn. v. 
Palmer, 160 Neb. 786, 71 N. W. 2d 491. In this respect, 
we call attention to Canons 15 and 16 of the Canons of 
Professional Ethics, so far as material herein: ‘15. 
Nothing operates more certainly to create or to foster 
popular prejudice against lawyers as a class, and to de- 
prive the profession of that full measure of public esteem 
and confidence which belongs to the proper discharge of 
its duties than does the false claim, often set up by the 
unscrupulous in defense of questionable transactions, 
that it is the duty of the lawyer to do whatever may 
enable him to succeed in winning his client’s cause. 

“It is improper for a lawyer to assert in argument his 
personal belief in his client’s innocence or in the justice 
of his cause. 

“The lawyer ‘owes entire devotion to the interest of 
the client, warm zeal in the maintenance and defense of 
his rights and the exertion of his utmost learning and 
ability,’ to the end that nothing be taken or be withheld 
from him, save by the rules of law, legally applied. No 
fear of judicial disfavor or public unpopularity should re- 
strain him from the full discharge of his duty. In the 
judicial forum the client is entitled to the benefit of any 
and every remedy and defense that is authorized by the 
law of the land, and he may expect his lawyer to assert 
every such remedy or defense. But it is steadfastly to 
be borne in mind that the great trust of the lawyer is to 
be performed within and not without the bounds of the 
law. The office of attorney does not permit, much less 
does it demand of him for any client, violation of law or 
any manner of fraud or chicane. He must obey his own 
conscience and not that of his client. 

“16. A lawyer should use his best efforts to restrain 
and to prevent his clients from doing those things which 
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the lawyer himself ought not to do, particularly with 
reference to their conduct towards Courts, judicial offi- 
cers, jurors, witnesses and suitors. If a client persists 
in such wrong-doing the lawyer should terminate their 
relation.” 

These findings amply justify the conclusion that the 
respondent’s conduct has been such that he has dis- 
qualified himself for continuance as a member of the 
bar of the State of Nebraska. This conclusion is further 
strengthened by a review of respondent’s conduct at 
the hearing before the referee, which clearly indicates 
his lack of respect for the courts and for the proprieties 
of the legal profession. His conduct at the hearing, in 
and of itself, was sufficient to indicate that respondent 
is no longer qualified to continue as a member of the 
bar of this state. 

His attempt to subpoena the former Chief Justice of 
this court with the statement that he would expect him 
to testify that at the time the opinion in Rhodes v. Sigler, 
172 Neb. 439, 109 N. W. 2d 731, was written he was not 
aware of the record that was before the court and in the 
files, and that the opinion was written to protect the 
good name of the bar and of certain judges, without re- 
gard to the rights of the respondent, is but one of the 
many indications of respondent’s irresponsible indul- 
gences in practices designed to bring the courts of this 
state into disrepute. 

For the reasons indicated above, we sustain the find- 
ings of the referee that respondent is guilty of unpro- 
fessional conduct. We find respondent’s conduct clearly 
violates his oath as an attorney, as well as the specific 
provisions of subdivisions (1), (5), and (6) of section 
7-105, R. R. S. 1943, and Canons 1, 22, 29, and 32, as well 
as Canons 15 and 16 of the Canons of Professional Ethics 
of the American Bar Association, which ethical stand- 
ards are in full force and effect in Nebraska. 

Respondent has been actively engaged in the practice 
of law in this state since 1943. In that time he could 
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not help but become fully aware of the ethical stand- 
ards relating to the practice of law in this state. The 
aggravated nature of respondent’s consistent and con- 
tinued disrespect for and misconduct towards the courts 
of this state, and the extremes to which he saw fit to 
resort to avoid a legal hearing clearly and conclusively 
evidence his unfitness to continue as a member of the 
bar of this state. 

We find that the respondent’s conduct has been such 
that his license to practice the profession of law should 
be and hereby is revoked and he is disbarred from the 
further practice of the profession of law in the State of 
Nebraska. 

JUDGMENT OF DISBARMENT. 


STATE OF NEBRASKA, APPELLEE, v. MICHAEL PAUL, 


APPELLANT. 
131 N. W. 2d 129 


Filed October 23, 1964. No. 85702. 


1. Criminal Law. The Supreme Court has the right to reduce a 
sentence rendered by the district court in a criminal case when 
in its opinion it is excessive, and to render such sentence against 
the accused as in its opinion may be warranted by the evidence. 

Where a sentence has been imposed by the district 

court within statutory limits it will not be disturbed in the 

absence of abuse of discretion. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


.Paul E. Galter, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 


Heard before Wuite, C. J., CARTER, MESSMoRE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


YEAGER, J. 
This is a criminal action prosecuted in the name of 


Vou. 177] SEPTEMBER TERM, 1964 669 
State v. Paul 


the State of Nebraska, plaintiff, in the district court for 
Lancaster County, Nebraska, on information filed by 
William D. Blue, chief deputy county attorney, charging 
that Michael Paul, defendant, appellant herein, was 
guilty of the offense of grand larceny which was com- 
mitted in the County of Lancaster and the State of 
Nebraska. On November 13, 1963, he was duly and 
regularly arraigned on the charge and at that time en- 
tered a plea of nolo contendere. At that time on this plea 
the court found him guilty of the charge and deferred 
action pending presentence investigation by the adult 
probation officer of the district court. 

Thereafter on November 27, 1963, the court considered, 
ordered, and adjudged that he was guilty of the charge 
contained in the information and that he be imprisoned 
and confined in the Nebraska Penal and Correctional 
Complex in Lancaster County, Nebraska, for a period of 
18 months from the date of sentence, and pay the costs of 
prosecution. 

On the same day the defendant gave notice of appeal 
and was duly and regularly released on a bail bond 
pending the appeal. 

By the assignments of error on appeal no contention is 
made that the judgment of conviction of the crime 
charged should be reversed and set aside. The only 
assignments of error are that the sentence is excessive 
under the circumstances and the facts established, and 
that the court erred in refusing to make the report of the 
adult probation officer a part of the record. 

Based on these assignments of error the appellant 
contends only that the sentence should be, as stated in 
his brief, “reduced to one year, the minimum provided 
by law.” This minimum is 1 year and the maximum is 
7 years. § 28-506, R. R. S. 1943. 

This court has the right to reduce a sentence ren- 
dered by the district court when in its opinion a sentence 
is excessive, and to render such sentence against the 
accused as in its opinion may be warranted by the evi- 
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dence. § 29-2308, R. R. S. 1943; State v. Eggers, 175 
Neb. 79, 120 N. W. 2d 541. Other cases sustaining this 
rule are numerous. 

It is to be assumed from the brief that the theory of 
the defendant is that the failure of the court to cause 
the probation officer’s report to be made a part of the 
record improperly deprives this court of the right to 
consider possible information which would have a bear- 
ing on the propriety of the sentence imposed, in the light 
of which it must be presumed that detriment resulted 
to the defendant. 

Under section 29-2235, R. S. Supp., 1963, the theory 
is without merit. 

In a situation where sentence has been imposed 
within statutory limits it will not be disturbed in the 
absence of abuse of discretion. Taylor v. State, 159 
Neb. 210, 66 N. W. 2d 514; Salyers v. State, 159 Neb. 
235, 66 N. W. 2d 576. 

The record in this case contains no showing of any 
kind or character that the sentence was excessive. In 
particular the report of the adult probation officer is 
not in the record, it was never properly offered in evi- 
dence, and no foundation was made for the offer of it 
or its contents. The record discloses in this connection 
only that the following question was asked by the at- 
torney for the defendant: “Your Honor, is it appropriate 
at this time to ask that the adult probation report be 
marked in evidence?” To which the court replied: “No. 
There is no need to do that.” 

An examination of the entire record which is presented 
on this appeal fails to indicate that the district court 
abused its discretion in the imposition of the penalty on 
the defendant. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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ARTHUR FULMER ST. Louis, INC., APPELLEE, V. 
Auto-RE-Nu-INc. ET AL., APPELLANTS. 
131 N. W. 2d 89 


Filed October 238, 1964. No. 35705. 


1. Bills and Notes. Presentment for payment is not necessary in 
order to charge the person primarily liable upon a promissory 
note. 


2. Guaranty. Where a guaranty agreement contains an absolute 
promise to pay the debt of another upon written demand, the 
petition satisfies the requirement of a written demand and the 
plaintiff is not required to allege or prove a written demand. 


38. Appeal and Error. A litigant may not change his position in 
this court and set up issues not raised in the trial court. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Webb, Kelley, Green & Byam, for appellants. 
Crawford, Garvey, Comstock & Nye, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BOSLAUGH, J. 

This is an action at law to recover amounts due the 
plaintiff, Arthur Fulmer St. Louis, Inc., for merchandise 
_ sold to the defendant, Auto-Re-Nu-Inc. The defendant, 
James D. Borland, Jr., is the president of Auto-Re-Nu- 
Inc. The defendant, M. J. Flannigan, is a stockholder of 
Auto-Re-Nu-Inc. 

The first cause of action arose out of a $12,000 order 
sold to Auto-Re-Nu-Inc., on or about April 1, 1961. As 
a part of this transaction Auto-Re-Nu-Inc., and Borland 
and Flannigan executed separate promissory notes pay- 
able in installments. There was a balance due on these 
notes of $8,000 with interest. 

The second cause of action was for the balance due 
the plaintiff for merchandise sold to Auto-Re-Nu-Inc. 
on open account after April 1, 1961. Borland and Flan- 
nigan had executed separate written guaranty agree- 
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ments which provided that if invoices to Auto-Re-Nu- 
Ine. from the plaintiff were not paid when due, Bor- 
land and Flannigan would pay them “on receipt of writ- 
ten demand therefor.” The balance due the plaintiff on 
open account was $3,275.26 with interest. 

The jury returned a verdict for the plaintiff and 
against all defendants on both causes of action. The 
defendants’ motion for new trial was overruled and 
they have appealed. 

The assignments of error relate to the plaintiff’s fail- 
ure to plead and prove written demand upon the prom- 
issory notes and guaranty agreements and a contention 
that the promissory note of Auto-Re-Nu-Inc., referred to 
in the first cause of action, contained words of cancel- 
lation upon its face. These are the only matters which 
need to be considered by this court in disposing of the 
appeal. 

The liability of each defendant to the plaintiff upon 
the promissory notes was that of a maker. Presentment 
for payment is not necessary in order to charge the per- 
son primarily liable upon a promissory note. § 62-170, 
R. R. S. 1943. Furthermore, the notes provided that 
demand was expressly waived by all makers and guar- 
antors. Thus, the plaintiff was not required to plead or 
prove any demand upon the promissory notes. 

The guaranty agreements signed by Borland and 
Flannigan each provided as follows: 

“* * * T hereby guarantee to you payment of all sums 
which shall hereafter become due to you for invoices 
for merchandise sold to Auto-Re-Nu-Inc. - Omaha - Ne- 
braska, and I further agree that if said invoices shall 
not be paid when due I will pay same promptly on re- 
ceipt of written demand therefor.” 

There is no issue in this case with respect to notice 
of default. Borland and Flannigan do not contend that 
they did not have notice of the failure of Auto-Re-Nu- 
Inc. to pay its invoices when due or that they should 
be released from liability because they were damaged 
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by a failure of the plaintiff to give notice of default 
within a reasonable time. 

The issue here is whether the plaintiff was required to 
allege and prove a written demand upon Borland and 
Flannigan because the contract contained an express 
provision for written demand. The defendants rely upon 
First Nat. Bank of Waterloo v. Story; 200 N. Y. 346, 93 
N. E. 940, 34 L. R. A. N.S. 154, 21 Ann. Cas. 542, which 
held that a demand is necessary to enforce a collateral 
promise to pay the debt of another where the agreement 
is to pay upon demand. 

The guaranty agreement involved in this case was an 
absolute promise to pay the amounts due the plaintiff 
for merchandise sold to Auto-Re-Nu-Inc. A _ written 
demand made simultaneously with the filing of the ac- 
tion would be a full compliance with the written de- 
mand requirement of the guaranty agreement. In such 
a situation we believe that the better rule is that the 
petition of the plaintiff satisfies the requirement of a 
written demand and that the plaintiff is not required to 
allege or prove a written demand. See Texas Water 
Supply Corp. v. Reconstruction Finance Corp., 204 F. 
2d 190. 

The last assignment of error refers re the notation, 
“Void 4-13,” which appears in the lower margin of: the 
promissory note of Auto-Re-Nu-Inc. The defendant 
Auto-Re-Nu-Inc. contends that the notation amounted to 
a cancellation and that the plaintiff cannot recover 
upon the note in the absence of proof that the cancella- 
tion was inoperative. 

The notation appears to have been made with a pen- 
cil and the marking is very faint. The notation appears 
at the extreme lower edge of the document, and it is 
doubtful whether it could be considered to be a can- 
cellation of the instrument. 

Auto-Re-Nu-Inc. made no contention in the trial court 
that its promissory note had been canceled. Its an- 
swer admitted the execution of both promissory. notes 
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as alleged by the plaintiff and alleged that the promis- 
sory note and guaranty agreements executed by Bor- 
land and Flannigan were “in fact secondary to and in 
guaranty of the purported obligation of this answering 
defendant.” This allegation is binding upon Auto-Re- 
Nu-Inc., and it cannot now contend that its note was 
canceled. A litigant may not change his position in 
this court and set up issues not raised in the trial court. 
Maryland Casualty Co. v. Munnelly, 172 Neb. 827, 111 
N. W. 2d 772. 

The judgment of the district court is correct and it is 
affirmed. 

AFFIRMED. 

CaRTER, YEAGER, and Brower, JJ., dissenting. 

We are in accord with the view that presentment for 
payment is not necessary in order to charge a person 
primarily liable upon a promissory note. But we are not 
in agreement that a guarantor is subject to the same rules 
as one primarily charged because of the nature of his 
relation to the creditor and his right to contract as to 
the extent of his guaranty. 

Where a guaranty contract provides “if said invoices 
shall not be paid when due I will pay same promptly 
on receipt of written demand therefor,” a written de- 
mand is necessary to put the guarantor in default and, 
consequently, it is a condition precedent to the arising 
of the cause of action. The reasoning supporting this 
position is well stated in First National Bank of Water- 
loo v. Story, 200 N. Y. 346, 93 N. E. 940, 34 L. R. A. N.S. 
154, 21 Ann. Cas. 542, as follows: “ “There are several 
errors for which this judgment must be reversed. A 
prominent one is, the failure to prove a demand of 
Shumway. The condition of the bond means an actual, 
not a mere constructive demand, such as the bringing of 
a suit, or the issuing of an execution. * * * There was 
no precedent duty upon him independently of the words 
of the condition, and he might prescribe such prelim- 
inaries to his liability as he pleased. A bond to pay a 
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precedent debt, on demand, is satisfied by the com- 
mencement of the suit itself, which is considered a suffi- 
cient demand; but in case of any engagement to pay a 
sum on demand, or on request, not itself due independ- 
ently of the contract, the terms of the contract must be 
pursued. A demand, with time and place, must then be 
averred, and the averment cannot be satisfied without 
proof of an actual demand.’ * * * The promise in the 
case before us was neither to pay nor to guarantee the 
payment of a specific sum of money, for no amount was 
mentioned except to limit the liability. The obligations 
upon which the recovery was based did not belong to 
the plaintiff at the date of the bond. While then in 
existence as valid obligations of the organ company, 
they did not become the property of the bank until about 
five months after the bond was given and did not become 
due until several years later. Without a demand, there- 
fore, the defendant could not know what, or how much 
he was to pay, unless he learned by inquiry or accident. 
Nor could he know, except as aforesaid, when he was 
to pay, for the promise was to ‘guarantee the prompt 
payment at maturity of’ all checks, notes, etc., and ‘other 
obligations in writing’ of the principal debtor, as well as 
any ‘lawful claim’ against him. While there was an abso- 
lute promise to guarantee prompt payment at maturity, 
still the guarantor had the right to contract that his 
liability should not mature until a demand had been 
made upon him, which would make the demand a con- 
dition precedent to the right to recover. A surety may 
desire to have notice of the amount of his principal’s de- 
fault and a chance to pay without suit, and he may so 
stipulate. The promise to guarantee prompt payment at 
maturity should be read with the promise in case of 
default by the principal to pay ‘upon demand,’ and while 
there is an absolute promise to guarantee payment at 
maturity, there is no promise to pay ‘in case of default,’ 
except ‘on demand.’” The foregoing states the general 
rule in this country. 24 Am. Jur., Guaranty, § 120, p. 
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951; 38 C. J. S., Guaranty, § 62, p. 1222; Restatement, 
Contracts, § 264a, p. 379. 

A textwriter states the rule as follows: “A condi- 
tional guaranty expressly or impliedly contemplates, as 
a condition precedent to the guarantor’s liability, the 
happening of some contingent event or the performance 
of some act on the part of the creditor. Accordingly, 
where there is a conditional guaranty, mere failure of the 
debtor to pay at maturity does not make the guarantor 
liable, and enforcement may not be secured against the 
guarantor until the event has occurred or the act per- 
formed. It may be that the guaranty stipulates merely 
notice or demand on the debtor or the guarantor or 
both.” Stearns, Law of Suretyship, § 4.6, p. 66. 

In W. T. Rawleigh Co. v. Smith, 142 Neb. 527, 7 N. W. 
2d 80, this court said: “A surety cannot be held beyond 
the precise terms of his contract. Any intention on the 
part of the surety to assume a further and continued 
liability must be found in the words of the contract 
made. It is not a matter of inference, but of express 
statement. The liability of a surety, therefore, is meas- 
ured by, and will not be extended beyond, the strict 
terms of his contract.” See, also, Hopewell v. McGrew, 
50 Neb. 789, 70 N. W. 397. The liability of a guarantor 
is the same as that of a surety on this question. Restate- 
ment, Security, § 82g, p. 231. 

“Furthermore, by the great weight of authority, the 
guarantor of the performance of a definite existing ob- 
ligation, due at specified future time, is not released by 
want of demand upon his principal or notice of the lat- 
ter’s default, unless demand and notice are specially 
stipulated for in the contract, for his promise is absolute, 
and he is in default the moment the principal is in de- 
fault by the very terms of his undertaking.” Spencer, 
Suretyship, § 184, p. 254. See, also, Huff v. Slife, 25 
Neb. 448, 41 N. W. 289, 13 Am. S. R. 497; Flentham v. 
Steward, 45 Neb. 640, 63 N. W. 924; Lemmert v. Guthrie 
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Bros., 69 Neb. 499, 95 N. W. 1046, 111 Am. S. R. 561, 62 
L. R. A. 954. 

The majority opinion relies on Texas Water Supply 
Corp. v. Reconstruction Finance Corp., 204 F. 2d 190. 
But in that case the court cited the terms of the con- 
tract of guaranty to the effect that guarantor would pay 
“in like manner as if such amount constituted the direct 
and primary obligation of the undersigned” and applied 
the rule applicable to one primarily liable on the obli- 
gation. Even so, we have found no other authority that 
supports the principle of that case. 

We concede that a relaxation of the rule might be 
proper where the creditor pleads and proves notice or 
knowledge, the want of prejudice to the guarantor, and 
that the making of a demand would be a vain thing. 
See Pennsylvania Coal Co. v. Blake, 85 N. Y. 226. But 
the rule here announced by the majority goes far be- 
yond any such exception. It makes a guarantor’s con- 
ditional guaranty an absolute guaranty by judicial fiat. 

We submit that the majority opinion ignores the 
fundamental differences between a primary and second- 
ary liability, deprives a guarantor of his right to con- 
tract the conditions of his liability, and changes a funda- 
mental rule of long standing without logical reason or 
the citation of controlling authority. 


STATE EX REL. HARRISON MCILVAIN, APPELLEE AND CROSS- 
APPELLANT, V. CITY OF FALLS CITY, A MUNICIPAL 
CORPORATION, ET AL., APPELLANTS AND 
CROSS-APPELLEES. 

131 N. W. 2d 93 


Filed October 23, 1964. No. 35714. 


1. Mandamus: Pensions. Mandamus is a proper remedy to re- 
quire a city of the first class having a paid fire department to 
place a fireman on the retired list after he has served 21 years 
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and elects to retire from active service, as provided by section 
35-201, R. R. S. 1943. 

2. Mandamus: Officers. The discretion of a public officer cannot 
be controlled by mandamus, but when a specific duty is made 
plain by statute, and the officer is not given any discretion in 
the matter, one for whose benefit the duty is performed may 
compel its performance by mandamus, even though such officer 
may have to satisfy himself that the state of facts exists under 
which it is his duty to perform the act. 

8. Pensions: Officers. An election to retire from active service 
occurs, under the provisions of section 35-201, R. R. S. 1943, 
when the employee quits work, resigns, or in any manner indi- 
cates a severance of the relationship of employer and employee. 

4. Pensions: Limitations of Actions. An action brought to enforce 
the provisions of section 35-201, R. R. S. 1948, is an action upon 
a liability created by statute and, in the absence of a limita- 
tion in the act itself, is barred in 4 years from the time a suit 
may be maintained thereon. 


Appeal from the district court for Richardson County: 
WILLIAM F. CoLWELL, Judge. Affirmed as modified. 


Paul P. Chaney, for appellants. 
Dwight Griffiths and Archibald J. Weaver, for appellee. 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 
Bos.auGuH, and Brower, JJ., and Dierks, District Judge. 


CARTER, J. 

This is an action in mandamus brought by Harrison 
MclIlvain, the relator, to compel the city of Falls City, 
the respondent, to place the former on the pension rolls 
of the city as a retired fireman. The trial court found 
for the relator and the city has appealed. 

Relator was first employed by the city as a paid mem- 
ber thereof on October 1, 1928. The city is one of the 
first class. On May 6, 1959, relator became ill and was 
unable to report for work. The city paid sick leave and 
vacation pay thereafter to June 9, 1959, at his regular 
rate of pay of $235 per month. Relator filed his action 
for a writ of mandamus on June 6, 1963. The city con- 
tends that the claim for pension is barred by the 4.year 
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statute of limitations and that a writ of mandamus is 
not a remedy available to the relator. 

The parties stipulated that relator had served as a paid 
fireman for more than 21 years. It is provided by sec- 
tion 35-201, R. R. S. 1943, that cities of the first class 
having a paid fire department, other than home rule 
charter cities, shall pension all firemen having 21 years 
of service who shall elect to retire from active service 
and go upon the retired list. The primary issue in this 
case is the date when the relator elected to retire. 

It is the contention of the city that relator retired 
under this section of the statute on May 6, 1959, when 
he became ill and failed to report for work. Relator 
contends that his election to retire was June 9, 1959, after 
receipt of his sick leave and vacation pay. Relator was 
an employee during the time he was on sick leave and 
vacation. During that time he had the right to return 
to work. When he failed to return to work on June 9, 
1959, the relation of employer and employee terminated 
and he became eligible for pension. The general statute 
of limitations, section 25-206, R. R. S. 1943, applies. In 
Barney v. City of Lincoln, 144 Neb. 537, 13 N. W. 2d 
870, this court said: ‘We conclude therefore that, if a 
city within the scope of the pension statute here involved 
refuses or neglects to place an employee on the pension 
rolls after the event is alleged to have happened which 
brings him within the act, the statute of limitations com- 
mences to run against the employee and will constitute 
a complete bar at the end of four years.” Since the act 
which brought relator within the act was his failure to 
report for work on June 9, 1959, he had 4 years from such 
date to commence his action against the city. The ac- 
tion having been brought on June 6, 1963, it was within 
the 4-year period and the statute of limitations is not a 
defense. 

Under section 35-201, R. R. S. 1943, it is the duty of 
the city to place firemen on the pension roll “whenever 
such firemen shall have first served in such fire depart- 
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ment for the period of twenty-one years and shall elect 
to retire from active service and go upon the retired 
list.” No duty is imposed upon the fireman to give no- 
tice or to make or establish his claim. The election of 
the employee to retire from active service occurs when 
he quits work, resigns, or in any way indicates a sever- 
ance of the employer-employee relation. State ex rel. 
Herman v. City of Grand Island, 145 Neb. 150, 15 N. W. 
2d 341; State ex rel. Haberlan v. Love, 95 Neb. 573, 145 
N. W. 1010, Ann. Cas. 1915D 1078. 

The city contends that mandamus is not a proper 
remedy. It is argued that the city is required to make 
a judicial determination of the amount of the pension 
in view of the language of section 35-201, R. R. S. 1943, 
that such pension shall be at least 50 percent of the 
amount of salary such retiring employee is receiving at 
the time he goes on the pension list, and in no case 
less than $50 per month. There is no evidence in the 
record that the city has provided for pensions in excess 
of these amounts. Under such a situation the city is 
required by statute to pay a pension of 50 percent of 
the fireman’s salary, but not less than $50 per month. 
In such a case there is no judicial determination to be 
made as might be necessary in a pension case based on 
a fireman’s disability incurred in line of duty. See 
State ex rel. Gaddis v. Bryan, 102 Neb. 506, 167 N. W. 
783. 

The correct rule is: ‘Where the duty is such as neces- 
sarily requires the examination of evidence and the de- 
cision of questions law and fact, such a duty is not min- 
isterial; but an act is none the less ministerial because the 
person performing it may have to satisfy himself that the 
state of facts exists under which it is his right and duty 
to perform the act.” 38 C. J., Mandamus, § 73, p. 598, 
approved in State ex rel. Herman v. City of Grand 
Island, supra. See, also, 55 C. J. S., Mandamus, § 63, 
p. 101. 

In the case of State ex rel. Haberlan v. Love, supra, 
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the court held: “We are unable to see that the judg- 
ment of the district court is wrong. We find much in 
this case to sustain it. The judgment of the district court 
properly granted a peremptory writ of mandamus, but 
improperly awarded a money judgment.” 

In State ex rel. Herman v. City of Grand Island, supra, 
this court said: ‘Therefore, it has been the law of this 
state for more than 30 years that mandamus is a proper 
remedy to require a city of the first class having a paid 
fire department to place a fireman upon the retired 
list and pay him a pension after he has served 21 years 
and elects to retire from active service, as provided by 
section 2439, Comp. St. 1922, and we find no valid reason 
within the law for changing the rule at this time.” The 
foregoing case properly distinguishes State ex rel. Gad- 
dis v. Bryan, supra. 

We conclude that mandamus is a proper remedy to 
require a city of the first class having a paid fire de- 
partment to place a fireman upon the retired list after 
he has served 21 years and elects to retire from active 
service as provided by section 35-201, R. R. S. 1943. 

The city asserts that relator is estopped to make claim 
for his pension rights. We find nothing in the record 
to sustain a finding that relator has estopped himself 
from pursuing his claim for a pension. 

We think the trial court was in error in holding that 
relator’s right to a pension became absolute on July 6, 
1959, rather than June 9, 1959. We modify the judgment 
of the district court to this extent. The judgment is 
otherwise correct. We affirm the judgment as modified. 

AFFIRMED AS MODIFIED. — 
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UNITED BENEFIT LIFE INSURANCE COMPANY, A NEBRASKA 
CORPORATION, APPELLEE, v. NATHAN C. HOLMAN ET AL., 


APPELLANTS. 
130 N. W. 2d 593 


Filed October 23, 1964. No. 35720. 


1. Mortgages. Where the acceleration of the maturity of a mort- 
gage debt on default is made optional with the mortgagee, 
some affirmative action must be taken by the mortgagee evi- 
dencing his election to take advantage of the accelerating pro- 
vision, and until such action has been taken, the provision for 
acceleration has no operation. 

The exercise of the option to accelerate the maturity 

of a debt provided for in an acceleration clause must be made 

in a manner clear and unequivocal, so as to leave no doubt as 
to the mortgagee’s intention. 

The option is effectively exercised by manifesting the 

fact in such a manner as to apprise the mortgagor of the 

mortgagee’s intention. 

The institution of a suit is not an exclusive method of 

exercising the option provided in an acceleration clause. 

If a default exists in the payments due on a mortgage 

and the option to accelerate is exercised by the mortgagee, the 

effect thereof cannot be defeated by the mortgagor without the 
concurrence of the holder of the mortgage. 

The rightful exercise of the option, to accelerate the 

maturity date of the mortgage, terminates the right of the 

mortgagor to compel acceptance by the mortgagee of the de- 
faulted monthly payments in arrears. 

A provision in a mortgage for the acceleration of the 

maturity date is not a forfeiture, not forbidden by statute, not 

contrary to public policy, and may be enforced. 

It is necessary for a mortgagee to plead and prove 

that no proceedings at law have been had for the recovery of 

the mortgage indebtedness. 

This allegation, although a negative one, unless ad- 

mitted, must be proved in order to entitle the plaintiff to a 

decree of foreclosure. 


Appeal from the district court for Lancaster County: 
BaRTLETT E. Boyes, Judge. Reversed and remanded. 


Ginsburg, Rosenberg & Ginsburg and Norman Krivo- 
sha, for appellants. 
Fraizer & Fraizer, for appellee. 
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Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
BosLAucGH, and Brower, JJ., and DierKs, District Judge. 


WuirE, C. J. 

This is a mortgage foreclosure action. Defendants 
appeal from a decree of foreclosure for the full amount 
of the balance due, interest, and costs. The questions 
raised concern the effect of the acceleration clause in 
the mortgage and the necessity of proof that no action at 
law was pending to collect the mortgage indebtedness. 

The defendants executed the note and mortgage in 
question on Lot 6, Block 6, Woodsdale, an Addition to 
Lincoln, Nebraska, on September 19, 1955, in the sum of 
$16,200. Payments were made and accepted until Octo- 
ber 1962. The defendants were in default of the October 
and November 1962 payments of $136.95 each. On De- 
cember 4, 1962, the plaintiff owner of the mortgage, 
by certified mail, notified the defendants that in ac- 
cordance with the terms of the mortgage, the plaintiff 
United Benefit Life Insurance Company was thereby 
exercising its right to declare the entire loan due and 
payable and further gave notice that no payments would 
be accepted except payment of the loan in full. Sub- 
sequent tenders of payment of the delinquent monthly 
installments, or the aggregates thereof, were rejected 
by the plaintiff. On October 18, 1963, decree was entered 
by the court in the sum of $12,810.11, the balance due on 
the whole mortgage indebtedness, together with interest, 
and costs. 

Defendants argue that the letter of December 4, 1962, 
was ineffective to exercise the rights of the plaintiff 
under the acceleration clause of the mortgage. This 
letter stated: “In accordance with the terms of the mort- 
gage covering your property, we are exercising our 
right to hereby declare the entire loan due and payable. 
We will not accept any payments except payment of your 
loan in full.” (Emphasis supplied.) Defendants argue 
that the only effective method of exercise of the option 
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is by bringing suit thereon, citing McCarthy v. Benedict, 
89 Neb. 293, 131 N. W. 598; Moorehead v. Hungerford, 
110 Neb. 315, 193 N. W. 706; Morling v. Bronson, 37 Neb. 
608, 56 N. W. 205; and Wentland v. Stewart, 236 Iowa 
661, 19 N. W. 2d 661, 161 A. L. R. 1206. The effect of 
the above holdings is that the institution of suit effec- 
tively exercises the option regardless of previous actions 
of the parties. This court has never held that it is an 
exclusive method or that it is a condition precedent to 
the right of exercising the option. It is clear, moreover, 
that mere default and the declaration thereof, does 
not effectively exercise the acceleration right. We think 
the true and correct rule is stated in 36 Am. Jur., Mort- 
gages, § 393, p. 884, as follows: “* * * that where the 
acceleration of the maturity of a mortgage debt on de- 
fault is made optional with the mortagee, some affirma- 
tive action must be taken by him evidencing his election 
to take advantage of the accelerating provision, and that 
until such action has been taken, the provision has no 
operation. The exercise of the option should be made in 
a manner clear and unequivocal, so as to leave no doubt 
as to the mortgagee’s intention. The option is effectively 
exercised by manifesting the fact in such manner as to 
apprise the mortgagor.” 

The validity and enforceability of an acceleration 
clause in a mortgage, such as this, are not questioned. 
It is difficult to see what further action than that taken 
in this casé could be reasonably required of a mortgagee 
to ripen his option into an established right. 

The letter of December 4, 1962, was clear and un- 
equivocal and left-no doubt as to the mortgagee’s inten- 
tions. It was effective affirmative action establishing 
plaintiff’s right to collect the full amount due. There is 
no merit to this contention. ; 

‘Defendants argue that they. tendered the amount of 
monthly payments in arrears before the action was 
filed and this-should defeat. the foreclosure. After valid 
exercise..of the right to accelerate the maturity of the 
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whole debt, the amount in default was the full amount 
due on the mortgage, and such tender is ineffective. 
If a default exists, and the option to accelerate is exer- 
cised by the mortgagee, the effect thereof cannot be de- 
feated by the mortgagor without the concurrence of 
the holder of the mortgage. Gasper v. Mazur, 157 Neb. 
857, 62 N. W. 2d 117. The exercise of the option ter- 
minates the right of the mortagor to compel acceptance 
by the mortgagee of the defaulted monthly payments. 
See, 36 Am. Jur., Mortgages, § 401, p. 888; Graf v. Hope 
Bldg. Corp., 254 N. Y. 1, 171 N. E. 884, 70 A. L. R. 984; 
Annotations, 70 A. L. R. 993, 31 A. L. R. 734. 

Defendants argue a waiver of the right to foreclose 
because the plaintiff, over a period of years, accepted 
late payments. The defendants did not plead either 
estoppel or waiver, and the record is devoid of any evi- 
dence in this respect, except for the mortgagee’s toler- 
ance of or acquiescence in the late payments over a 
period of years. Defendants argue that the court should 
relieve against a forfeiture. Acceleration of the ma- 
turity date of a mortgage is not a forfeiture, not for- 
bidden by statute, not contrary to public policy, and 
may be enforced. Matthews v. Guenther, 120 Neb. 742, 
235 N. W. 98; Beisel v. Artman, 10 Neb. 181, 4 N. W. 
1011. There is no merit to these contentions. 

Plaintiff alleged, pursuant to the requirements of sec- 
tion 25-2142, R. R. S. 1943, that no proceedings at law 
had been had for the recovery of said mortgage indebt- 
edness. The defendants denied this allegation. We have 
carefully examined the bill of exceptions in this case 
and there is an entire failure of proof in this respect. 
The witness for the plaintiff offered no testimony to 
support this allegation. It has been repeatedly held 
by this court that the allegation, although a negative one, 
unless admitted, must be proved in order to entitle the 
plaintiff to a decree of foreclosure. Beebe v. Bahr, 84 
Neb. 191, 120 N. W. 1021; Jones v. Burtis, 57 Neb. 604, 
78 N. W. 261; McMonies v. Lindgren, 115 Neb. 207, 212 
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N. W. 45; Hill v. Hinky-Dinky Stores Co., 133 Neb. 147, 
274 N. W. 455; Reed v. Good, 114 Neb. 777, 209 N. W. 619. 


This has long been the rule in this state. We cannot 
speculate as to compliance therewith. It is required by 
statute and the Legislature, over the years, has not seen 
fit to alter it. For this reason, the judgment must be 
reversed and the cause remanded for a new trial. 

REVERSED AND REMANDED. 


Arrow Cuus, INc., A NEBRASKA CORPORATION, ET AL., 
APPELLEES, V. NEBRASKA LIQUOR CONTROL COMMISSION 
ET AL., APPELLANTS. 

181 N. W. 2d 134 


Filed October 30, 1964. No. 35803. 


1. Constitutional Law: Statutes. The Legislature while in special 
session can transact no business except that for which it was 
called together. 

The proclamation may state the purpose for 
which the Legislature is convened in broad, general terms or 
it may limit the consideration to a specified phase of a general 
subject. The Legislature is free to determine in what manner 
the purpose shall be accomplished, but it must confine itself 
to the matters submitted to it by the proclamation. 

The Legislature while in special session may 

enact legislation relating to, germane to, and having a natu- 

ral connection with the purpose for which it was convened. 


: The purpose or subject as stated in the 
proclamation is to be determined by an analysis and construc- 
tion of the proclamation as in the case of any written instrument. 
: . The presumption is always in favor of the 
constitutionality of legislation and an act should be held to be 
within the call if it can be done by any reasonable construction. 
6. Statutes: Municipal Corporations. Where there is a direct con- 
flict between a city ordinance and a state statute, the statute 
is the superior law. 
A city ordinance is inconsistent with a stat- 
ute if it is contradictory in the sense that the two legislative 
provisions cannot coexist. 


Vou. 177] SEPTEMBER TERM, 1964 687 


Arrow Club, Inc. v. Nebraska Liquor Control Commission 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, Robert R. 
Camp, Ralph D. Nelson, and Arlyss W. Spence, for ap- 
pellants. 


Barney, Carter & Buchholz and Herbert M. Brugh, for 
appellees. 


Heard before WHITE, C. J., MESSMORE, YEAGER, SPENCER, 
BosLaAuGH, and Brower, JJ., and Rosert L. Smitu, Dis- 
trict Judge. 


BosLauGu, J. 

The plaintiffs, Arrow Club, Inc., Anthony M. Alesio, 
and Eugene L. Cottier, brought this action to declare 
Legislative Bill 23 enacted by the Seventy-fourth (Ex- 
traordinary) Session of the Legislature of Nebraska, 
1963, and ordinances Nos. 8261 and 8262 of the City of 
Lincoln, Nebraska, void and to enjoin their enforce- 
ment. The defendants are the Nebraska Liquor Control 
Commission, its members and secretary, the City of Lin- 
coln, Nebraska, and its mayor. 

The trial court found that sections 1, 2, and 4 of L. B. 
23 and ordinances Nos. 8261 and 8262, as they relate to 
bottle clubs, were void and enjoined the defendants from 
enforcing them against the plaintiffs. The motions for 
new trial filed by the defendants were overruled and 
they have appealed. 

The background for this litigation is found in legis- 
lation enacted by the Seventy-third Session of the Leg- 
islature of Nebraska. In 1963 the Liquor Control Act 
was amended to provide for the licensing of bottle clubs 
and nonprofit corporations by the Nebraska Liquor 
Control Commission. Laws 1963, c. 310, p. 918. That 
act defined a nonprofit corporation as a corporation or- 
ganized under the laws of this state, not for profit, which 
had been exempted from the payment of federal income 
taxes, as provided by section 501 (c) (7) and (8), In- 
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ternal Revenue Code of 1954. On October 14, 1963, the 
Governor of Nebraska issued a proclamation calling the 
Legislature to convene in extraordinary session for the 
purpose of considering legislation relating to certain 
subjects, one of which was as follows: 

“6. To amend subdivision (21) of section 53-103, Re- 
vised Statutes Supplement, 1961, as amended by section 
1, Legislative Bill 21, Seventy-third Session, Nebraska 
State Legislature, 1963, by including those nonprofit 
corporations which have been exempted from the pay- 
ment of federal income taxes, as provided by section 
501 (c) (4), Internal Revenue Code of 1954, within the 
definition of a nonprofit corporation, thus redefining non- 
profit corporations eligible for licensing for the sale of 
alcoholic liquors for consumption on the premises to 
include the above described corporations.” 

At the special session, the definition of a nonprofit 
corporation as contained in the Liquor Control Act was 
amended to include corporations exempt from the pay- 
ment of federal income taxes as provided by section 
501 (c) (4), (7), or (8), Internal Revenue Code of’ 1954. 
Laws 1963, Spec. Sess., c. 4, p. 66. By a separate bill, 
L. B. 23, certain provisions of the Liquor Control Act 
relating to bottle clubs were amended. Laws 1963, 
Spec. Sess., c. 5, p. 71. The trial court held that sections 
1, 2, and 4 of L. B. 23 were void because they did not 
relate to a subject included in the proclamation which 
called the Legislature to convene in special session and, 
therefore, were in violation of Article IV, section 8, of the 
Constitution of Nebraska. This is the first question that 
is presented by this appeal. 

Article IV, section 8, of the Constitution of Nebraska, 
provides as follows: “The Governor may, on extra- 
ordinary occasions, convene the legislature by proclama- 
tion, stating therein the purpose for which they are con- 
vened, and the legislature shall enter upon no business 
except that for which they were called together.” Simi- 
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lar provisions are found in the constitutions of many 
other states. 

It is well established that the Legislature while in 
special session can transact no business except that for 
which it was called together. Chicago, B. & Q. R.R. Co. 
v. Wolfe, 61 Neb. 502, 86 N. W. 441. The proclamation 
may state the purpose for which the Legislature is con- 
vened in broad, general terms or it may limit the con- 
sideration to a specified phase of a general subject. The 
Legislature is free to determine in what manner the 
purpose shall be accomplished, but it must confine itself 
to the matters submitted to it by the proclamation. 

In Commonwealth ex rel. Schnader v. Liveright, 308 
Pa. 35, 161 A. 697, in construing a similar provision in 
the Constitution of Pennsylvania, the court said: “This 
constitutional provision contemplates that-there shall 
first exist in the executive mind a definite conception 
of the public emergency which demands an extraordi- 
nary session. His mental attitude or intention is ex- 
pressed in his proclamation, the purpose of which is to 
inform the members of the legislature of subjects for 
legislation, and to advise the public generally that ob- 
jections may be presented if desired. It is not only a 
guide or chart with respect to which the legislature may 
act, but also a check restricting its actions so that rights 
may not be affected without notice. The proclamation 
may contain many or few subjects according to the gov- 
ernor’s conception of the public need. While the sub- 
jects may be stated broadly or in general terms, the 
special business, as related to the general subject on 
which legislation is desired, should be designated by im- 
posing qualifying matter to reduce or restrict. Although 
the subjects should be sufficient to evoke intelligent and 
responsive action from the legislature, it is not neces- 
sary that they include all the methods of accomplish- 
ment. The guiding principle in sustaining legislation 
of a special session is that it be germane to, or within, 
the apparent scope of the subjects which have been desig- 


690 NEBRASKA REPORTS [Vou. 177 


Arrow Club, Inc. v. Nebraska Liquor Control Commission 


nated as proper fields for legislation. In construing a 
call the words of any portion thereof must be inter- 
preted not only as commonly and universally understood, 
but also as applicable to the subject intended to be af- 
fected by legislation. 

“While the legislature must confine itself to the mat- 
ters submitted, it need not follow the views of the gov- 
ernor or legislate in any particular way. Within the 
special business or designated subjects submitted, the 
legislature cannot be restricted or dictated to by the 
governor. It is a free agent, and the governor, under 
the guise of definition, cannot direct or control its 
action.” 

The Legislature while in special session may enact 
legislation relating to, germane to, and having a natural 
connection with the purpose for which it was convened. 
Blackford v. Judith Basin County, 109 Mont. 578, 98 
P. 2d 872, 126 A. L. R. 639. The purpose or subject as 
stated in the proclamation is to be determined by an 
analysis and construction of the proclamation as in the 
case of any written instrument. State ex rel. Nat. Con- 
servation Exposition Co. v. Woollen, 128 Tenn. 456, 161 
S. W. 1006, Ann. Cas. 1915C 465. The presumption is 
always in favor of the constitutionality of legislation, 
and an act should be held to be within the call if it can 
be done by any reasonable construction. 

The legislation in question in this case, L. B. 23, re- 
lates to the regulation and operation of bottle clubs. 
It was enacted by the Legislature while convened in 
special session to consider amendments to the Liquor 
Control Act relating to the licensing of nonprofit corpo- 
rations. Thus, the question is whether the regulation 
and operation of bottle clubs relates to, is germane to, or 
has a natural connection with the definition of non- 
profit corporations. The question is to be determined 
by the consideration and analysis of the provisions of the 
Liquor Control Act. 

There is a fundamental difference between a nonprofit 
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corporation license and a bottle club license under the 
Liquor Control Act. A bottle club license authorizes 
the storage and consumption of liquor upon the prem- 
ises of the licensee by persons who have made their own 
purchase of liquor. §§ 53-103 and 53-123.08, R. S. Supp., 
1963. A nonprofit corporation license is a retail license 
for the sale of alcoholic liquors, including beer. §§ 53- 
123 and 53-124, R. S. Supp., 1963. In view of this differ- 
ence, we think the regulation and operation of bottle 
clubs does not relate to, is not germane to, and has no 
natural connection with the definition of nonprofit cor- 
porations. 

The defendants argue that the purpose or subject of 
the special session as stated in paragraph 6 of the procla- 
mation was the classification in the Liquor Control Act 
of those civic leagues or organizations which are exempt 
from federal income tax under section 501 (c) (4) of 
the Internal Revenue Code of 1954, and that the Legisla- 
ture might consider what effect the inclusion of this 
group in the definition of nonprofit corporations might 
have upon bottle club licensees. The difficulty with this 
argument is that the amendment of the definition of non- 
profit corporations does not appear to have any effect 
upon bottle club licensees. 

The amendment of the definition of nonprofit corpora- 
tions enlarged the group which is eligible to apply for a 
nonprofit corporation license. The effect was cumula- 
tive rather than exclusionary. It was not a classifica- 
tion in the Liquor Control Act of the civic leagues and 
organizations which are exempt from federal income 
tax under section 501 (c) (4) of the Internal Revenue 
Code of 1954 in the sense that such organizations are 
eligible for only a nonprofit corporation license. These 
organizations are now eligible to apply for a nonprofit 
corporation license in addition to the other types of 
licenses for which they may have been eligible 
previously. 

We conclude that sections 1, 2, and 4 of Chapter 5, 
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Laws 1963, Special Session, did not relate to a subject 
included in the proclamation which called the Legislature 
to convene in special session, and that they are, there- 
fore, in violation of Article IV, section 8, of the Consti- 
tution of Nebraska, and void. 

The validity of ordinances Nos. 8261 and 8262 remains 
for consideration. These ordinances place several re- 
strictions upon bottle clubs which are not contained in 
the Liquor Control Act. 

The Nebraska Liquor Control Act, as amended, excepts 
nonprofit corporations and bottle club licensees from 
restrictions upon the sale or dispensing of alcoholic li- 
quors upon Sunday. § 53-179, R. S. Supp., 1963. Ordi- 
nance No. 8262 of the City of Lincoln, Nebraska, pro- 
hibits the sale or dispensing of alcoholic liquors upon 
Sunday by all licensees except nonprofit corporations. 

The Liquor Control Act defines a bottle club as fol- 
lows: “The words bottle club shall mean an operation, 
whether formally organized as a club having a regular 
membership list, dues, officers, and meetings or not, 
keeping and maintaining premises where persons who 
have made their own purchases of alcoholic liquors con- 
gregate for the express purpose of consuming such alco- 
holic liquors upon the payment of a fee or other con- 
sideration, including among other services the sale of 
foods, ice, mixes, or other fluids for alcoholic drinks 
and the maintenance of space for the storage of alcoholic 
liquors belonging to such persons and facilities for the 
dispensing of such liquors through a locker system, card 
system, or any other system.” § 53-103 (22), R. S. Supp., 
1963. 

Ordinance No. 8261 of the City of Lincoln, Nebraska, 
defines a bottle club as follows: “The words ‘bottle 
club’ mean an operation organized as a club having a 
membership committee and a regular membership list, 
keeping and maintaining premises where persons who 
have made their own purchases of alcoholic liquors con- 
gregate for the express purpose of consuming such alco- 
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holic liquors upon the payment of a fee or other con- 
sideration, including among other services the sale of 
foods, ice, mixes, or other fluids for alcoholic drinks and 
the maintenance of space for the storage of alcoholic 
liquors belonging to such persons and facilities for the 
dispensing of such liquors through a locker system, or 
card system; provided, that no person shall be a mem- 
ber of a club until at least five days after submitting 
his name for membership. Such operation may be con- 
ducted by a club as defined in subsection (18) of this 
section, an individual, partnership, or corporation; as an 
incident to the operation an accurate and current mem- 
bership list must be maintained at all times which con- 
tains the names and residences of its members, and 
copies thereof must be filed with the City of Lincoln 
annually on May 1 and kept available for inspection by 
duly authorized law enforcement officers and representa- 
tives of the Liquor Control Commission. Such club 
premises shall not be open to the public and shall be 
available only to club members and their guests.” 

The trial court found both ordinances, as they relate to 
bottle clubs, to be inconsistent with existing state laws 
and, therefore, void. 

The City of Lincoln, Nebraska, operates under a home 
rule charter which authorizes the city to enact ordi- 
nances not inconsistent with the laws of the state to 
maintain the peace, good government, and welfare of 
the city. Art. 2, Sec. 2, subsection 50, Charter of the 
City of Lincoln, Nebraska. This court has held that 
such a provision is sufficient to authorize an ordinance 
prohibiting the sale of liquor to minors. Bodkin v. 
State, 132 Neb. 535, 272 N. W. 547. 

The problem here is to determine whether. the: ordi- 
nances in question are inconsistent with the statute. 
Where there is a direct conflict between a city ordi- 
nance and a state statute, the statute is the superior law. 
Phelps, Inc. v. ‘City of Hastings, 152 Neb. 651, 42 N. W. 
2d 300. A city ordinance is inconsistent with a statute 


694 NEBRASKA REPORTS [VoL. 177 


Stacey v. Pantano 


if it is contradictory in the sense that the two legisla- 
tive provisions cannot coexist. State v. Kubik, 159 Neb. 
509, 67 N. W. 2d 755. Generally, an ordinance cannot 
prohibit what the Legislature has expressly licensed, 
authorized, or permitted. See 37 Am. Jur., Municipal 
Corporations, § 165, p. 787. 

The defendants cite Phelps, Inc. v. City of Hastings, 
supra, as authority that the ordinances in question in 
this case are not inconsistent with the statute. The 
ordinance in the Phelps case prohibited the sale of beer 
and alcoholic liquors other than beer upon the same 
premises. This court held that the ordinance was valid 
even though the statute provided for the licensing of the 
sale of both upon the same premises. Apparently that 
decision was based upon a specific delegation of author- 
ity to municipalities to regulate the sale of beer. In 
any event, we do not consider the decision in the Phelps 
case to be controlling in this case. 

The effect of ordinance No. 8262 is to prohibit the dis- 
pensing of liquor on Sunday by a bottle club licensee 
while the statute permits that to be done. The effect 
of ordinance No. 8261 is to prohibit the operation of a 
bottle club by a licensee who has complied with the 
requirements of the statute but has not complied with the 
requirements of the ordinance. We conclude that ordi- 
nances Nos. 8262 and 8261 of the City of Lincoln, Ne- 
braska, as they relate to bottle clubs, are inconsistent 
with the Liquor Control Act and are, therefore, void. 

The judgment of the district court is affirmed. 

AFFIRMED. 


KATHRYN STACEY, APPELLANT, v. ANTHONY R. 
PANTANO, M.D., APPELLEE. 
181 N. W. 2d 163 


Filed October 30, 1964. No. 35648. 


1. Physicians and Surgeons. Malpractice may be defined as the 
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treatment of a case by a surgeon or physician in a manner con- 

trary to the accepted rules and with injurious results to the 

patient; hence, any professional misconduct or any unreason- 
able lack of skill or fidelity in the performance of professional 
or fiduciary duties. 

Mutual confidence and trust are essentials of the 

relationship between physician and patient. 

Postoperative treatment and advice by the physician 

to the patient are an interwoven and essential part of the 

physician-patient relationship. 

. Generally, fraudulent representations by a physician 
as to previous negligence or as to the patient’s condition do 
not alter or change the cause of action from one of malpractice 
to one of fraud or deceit. 

5. Limitations of Actions. A special statute of limitations, where 
applicable, controls over a general statute of limitations be- 
cause the special statute is the one that more properly ex- 
presses the legislative will. 

_6. Appeal and Error. Where an issue is relied upon by the parties 
at the trial, insisted upon as a defense, and relied upon by the 
trial court as an issue in the case, it may not be successfully 
asserted for the first time on appeal that it has been waived. 


Appeal from the district court for Douglas County: 
Rosert L. SMITH, Judge. Affirmed. 


Richard G. Stehno, for appellant. 


Joseph P. Cashen and Kennedy, Holland, DeLacy & 
Svoboda, for appellee. 


Heard before WuiTs, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


Waite, C. J. 

On June 26, 1959, the defendant physician performed a 
partial thyroid removal operation on the plaintiff. A post- 
operative condition of tetany or faulty calcium metabo- 
lism resulted from the operation. Plaintiff alleged and 
testified that the defendant physician made certain false 
representations, both as to the nature and the cause of 
this postoperative condition of tetany. She asserted, 
among other things, that the physician represented that 
her condition of tetany was solely the result of her 
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mental or psychological condition. After a period of 
consultation and treatment lasting over the intervening 
period of time, the plaintiff finally consulted a new 
physician on April 6, 1960, and claims that at that date 
she finally discovered what her true postoperative con- 
dition was and the cause of it. She brings this action 
for damages alleged to have resulted from these false 
representations. She consulted the new physician on 
April 6, 1960, and this action was brought about 2 years 
and 4 months later, on August 16, 1962. The question 
in this case is whether the 2-year limitation period of 
malpractice actions, section 25-208, R. R. S. 1943, or the 
4-year general limitation statute on fraud actions, sec- 
tion 25-207, R. R. S. 1943, applies. The district court, 
at the close of the plaintiff’s evidence, dismissed the case 
on the grounds that it was a malpractice action and that 
the 2-year limitation period applied. We affirm. 

Plaintiff’s theory is that, independent of any claim of 
negligence in the original operation or treatment sub- 
sequent thereto, that she relied upon misrepresentation 
as to what her true condition was and its cause. She 
claims this is fraud, that it was not discovered until she 
consulted a new doctor on April 6, 1960, and that, there- 
fore, she had 4 years from that date to bring this action 
under the general statute of limitations as to fraud, sec- 
tion 25-207, R. R. S. 1943. 

The plaintiff’s theory is an attempt to separate the ac- 
tions of a physician in fraudulently concealing the cause 
and nature of a patient’s condition from a claim for 
damages for earlier negligence in diagnosis and treat- 
ment. The record shows that all of the statements and 
the acts of the defendant claimed to be fraudulent oc- 
curred during the course of the physician-patient rela- 
tionship. They occurred during the times when the 
plaintiff consulted with the defendant physician as to 
the treatment, cause, and nature of her condition. It 
would seem clear that postoperative treatment and neces- 
sary advice of the physician to the patient are an inter- 
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woven and essential part of a physician-patient relation- 
ship. Mutual confidence and trust are essentials of the 
relationship between physician and patient. Williams 
v. Elias, 140 Neb. 656, 1 N. W. 2d 121; Spath v. Morrow, 
174 Neb. 38, 115 N. W. 2d 581. We do not think that 
the advice and the statements of a physician as to the 
nature and cause of a patient’s condition, as a part of 
the necessities of treating and consulting with the pa- 
tient, are separable. They are the essentials to the per- 
formance of the physician’s whole duty to the patient. 
We do not think that the Legislature, when it enacted 
the special limitation statute of 2 years on malpractice 
intended to separate certain portions of the whole physi- 
cian-patient relationship and apply a confusing standard 
of 2 and 4 years to different portions of that relationship, 
or to require the courts to make such a nebulous and 
difficult fact separation and determination. The compre- 
hensive scope of a malpractice action is contained in the 
definition of malpractice given in Williams v. Elias, 
supra, wherein the court said: ‘ ‘Malpractice’ is defined 
in Webster’s New International Dictionary (2d ed.) as 
‘The treatment of a case by a surgeon or physician in a 
manner contrary to accepted rules and with injurious 
results to the patient; hence, any professional miscon- 
duct or any unreasonable lack of skill or fidelity in the 
performance of professional or fiduciary duties.’” (Em- 
phasis supplied.) See, also, 41 Am. Jur., Physicians and 
Surgeons, §§ 70 to 73, pp. 192 to 195; Black’s Law Dic- 
tionary (3d ed.), p. 1149; Swankowski v. Diethelm, 98 
Ohio App. 271, 129 N. E. 2d 182. 

Within the meaning of the above pronouncement, the 
allegations and proof here are that the fraudulent mis- 
representations constituted a breach of his duty of fi- 
delity to his patient. The treatment and advice were 
part of the duties that arose in law from the nature of 
his employment as a physician. The cause of action, 
therefore, accrued when the alleged breach of duty was 
discovered, namely, on April 6, 1960. Spath v. Morrow, 
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supra. Consequently, on August 16, 1962, the 2-year 
limitation had expired and the defense of the statute of 
limitations was good. 

The special statute as to malpractice, section 25-208, 
R. R. S. 1943, being applicable, it controls over the gen- 
eral limitation statute on fraud, section 25-207, R. R. S. 
1943. This is true because the special statute is the 
one that expresses the legislative will providing the 
acts complained of come within the meaning therein ex- 
pressed. Neisius v. Henry, 143 Neb. 273, 9 N. W. 2d 
163; Alexander v. Overton, 22 Neb. 227, 34 N. W. 629; 
Crum v. Johnson, 3 Neb. (Unoff.) 826, 92 N. W. 1054. 
This holding is in accord with the general rule that 
fraudulent representations as to previous negligence or 
as to the patient’s condition do not alter or change the 
cause of action from one of malpractice to one of fraud 
or deceit. Tell v. Taylor, 191 Cal. App. 2d 266, 12 Cal. 
Rptr. 648; Stafford v. Shultz, 42 Cal. 2d 767, 270 P. 2d 
1; McCoy v. Stevens, 182 Wash. 55, 44 P. 2d 797; Klein- 
man v. Lack, 6 App. Div. 2d 1046, 179 N. Y. S. 2d 194; 
Swankowski v. Diethelm, 98 Ohio App. 271, 129 N. E. 
2d 182. 

Plaintiff cites and argues several cases from other 
jurisdictions as supporting the theory of an independent 
fraud action. We have examined these cases, and they 
are not applicable. They deal with situations where the 
physician enters into a contract to cure a patient, per- 
forms a particular type of operation, or makes a special 
warranty. These cases point out that in the absence of 
a special warranty or contract, and if the deceit is with 
respect to the manner of performance of the physician’s 
duties or of any incident thereto, that the action is a 
malpractice suit and the limitation statute relating there- 
to governs. Kozan v. Comstock, 270 F. 2d 839, 80 A. L. 
R. 2d 310; McAlpin v. Browne, 15 Misc. 2d 255, 181 N. Y. 
S. 2d 525. In Krestich v. Stefanez, 243 Wis. 1, 9 N. W. 
2d 130, 151 A. L. R. 1022, cited by plaintiff, it was held 
that a physician’s conduct in preventing a patient from 
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seeking new medical advice was independent of previous 
misrepresentations as to his condition for which previous 
conduct, “he was doubtless guilty of malpractice.” 

Plaintiff contends that the defendant. has waived the 
defense of the statute of limitations because of failure 
to properly plead and present the issue to the trial court. 
The record shows that the defendant, in paragraph 4 of 
his answer, asserted the defense of the statute of limi- 
tations. It shows that in paragraph 13 of his motion for 
directed verdict, he raised the defense and insisted that 
there was a failure of proof on this issue and that the 
2-year statute of limitations for malpractice actions had 
elapsed. This was the crucial issue in the trial court. 
The trial court disposed of the case on that issue and 
wrote a memorandum opinion holding that the plain- 
tiff’s case was barred by the 2-year statute of limita- 
tions. There was no contention in the district court that 
the defendant had waived this defense. It is asserted 
for the first time in this court. Where an issue is relied 
upon by the parties at the trial, insisted upon as a de- 
fense, and relied upon by the trial court as an issue in 
the case, it may not be successfully asserted for the first 
time on appeal that it has been waived. Bohmont v. 
Moore, 141 Neb. 91, 2 N. W. 2d 599; Hadley v. Corey, 137 
Neb. 204, 288 N. W. 826; Latenser v. Misner, 56 Neb. 340, 
76 N. W. 897. This contention is without merit. 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 


DELORES ODOM, A MINOR, BY AND THROUGH KENNETH Opom, 
HER NATURAL FATHER AND NEXT FRIEND, APPELLEE, V. 


OrVILLE WILLMS ET AL., APPELLANTS. 
181 N. W. 2d 140 


Filed October 30, 1964. No. 35694. 


1. Negligence. In an action for negligence the burden is on the 
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plaintiff to show that there was a negligent act or omission 
by the defendant and that it was the proximate cause of plain- 
tiff’s injury, or a cause which proximately contributed to it. 

2. Automobiles: Negligence. Until the driver of an automobile 
has notice of the presence, or likelihood, of children near his 
line of travel, he is bound only to the exercise of reasonable 
care, and has the right to assume that others will do likewise; 
and until he has such notice the rule is the same as respects 
children and adults. 

3. : When the evidence shows that defects in the 
mechanism of an automobile did not contribute to an accident and 
that the accident would have occurred irrespective of such de- 
fects, such defects cannot be said to be the proximate cause of 
the accident or a cause which proximately contributed to it. 

4. Evidence. Objections to questions on cross-examination, which 
range beyond the scope of the direct examination, are properly 
sustainable on that ground. 

5. Motor Carriers. The relation of carrier and passenger ordi- 
narily terminates when the passenger alights from the bus 
safely on the curb. 

6. Negligence. While circumstances may exist that would war- 
rant a jury in finding a duty to warn a child of obvious dangers, 
that question is not material to the decision of a case where 
there is no evidence of a failure to warn sufficient to take that 
question to the jury. 

7. Trial. The burden of proving a cause of action or defense is 
not sustained by evidence from which the jury can arrive at 
its conclusion only by mere guess or conjecture. 

8. New Trial. In a case where the conclusion reached by the 
jury was the only one permissible under the pleadings and 
evidence, it is error for the trial court to set aside the verdict 
and grant a new trial. 


Appeal from the district court for Douglas County: 
Pau. J. Garrotto, Judge. Reversed and remanded with 
directions. 


Herbert E. Story and Gross, Welch, Vinardi, Kauffman 
& Schatz, for appellants. 


Francis A. McLane and Schrempp, Lathrop & Rosen- 
thal, for appellee. 


Heard before WurTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brow_ERr, JJ. 
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CARTER, J. ; 

The plaintiff, Delores Odom, a minor, brought this 
action by her natural father and next friend, against 
the defendants Orville Willms and Gray Lines Bus Com- 
pany, Inc., claiming damages for injuries sustained in 
an automobile accident. The jury returned a verdict 
for both defendants. The trial court entered an order 
sustaining plaintiff’s motion for a new trial. Both de- 
fendants have appealed. 

The accident occurred on September 4, 1959, on a 
county road in Douglas County designated as Highway 
31, but generally referred to in the record as Q Street. 
The evidence shows that Q Street is an east-west road 
about 18 feet wide. It was paved with brick except that 
there was a concrete slab on each side of the road 1 
foot in width. The road was level, the pavement dry, 
and visibility good at the time of the accident. The acci- 
dent occurred between two roads which entered Q 
Street from the north. One was designated as Sixty- 
first Street, although a county road. It was a dirt-gravel 
road which entered but did not cross Q Street. To the 
east of Sixty-first Street, a distance of about 658 feet, was 
Sixtieth Street, also a county road, which entered and 
crossed @ Street. To the south of Q Street between 
Sixtieth and Sixty-first Streets was a cornfield. There 
were no public or private ways south of Q Street in 
this area. A few residences were located on the north 
side of Q Street and three private drives entered Q 
Street from the north. No sidewalks or crosswalks ex- 
isted on Q Street between Sixtieth and Sixty-first 
Streets. The plaintiff lived with her parents in the im- 
mediate area north of Q Street. 

The bus company operated a bus line between Ralston 
and Omaha under proper authority. The certificate of 
authority in no way restricted the operation of the 
company’s buses in the area here involved. On Sep- 
tember 4, 1959, the company’s bus stopped at a Ralston 
school where it was boarded by 15 or more school chil- 
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dren, including plaintiff and Barbara Sedlak, all of 
whom were fare-paying passengers. The regular bus 
stop in the area was at the west edge of Sixty-first 
Street. The bus approached from the west, crossed 
Sixty-first Street without stopping and came to a stop 
approximately 140 feet east of the east line of Sixty- 
first Street. The evidence is in dispute as to where the 
bus stopped, but the evidence, including the physical 
facts existing after the accident, indicates the stated 
distance. The evidence shows that the bus stopped on 
the south edge of the pavement and let plaintiff and 
Barbara Sedlak out at the front door onto the 6-foot 
shoulder of the road. The two girls, then 8 years of age, 
proceeded west, plaintiff running north at the rear of the 
bus into the path of the Willms car approaching from 
the east. The bus proceeded on its way, the driver 
stating that he did not know at the time that an accident 
had occurred. The evidence shows that the bus was 
beginning to move when plaintiff darted into the path 
of the Willms car. 

There is evidence by the manager of the bus lines that 
there were no regular stops, although the point im- 
mediately west of Sixty-first Street was generally con- 
sidered a regular stop. He testified that the bus was 
ordinarily rerouted to pick up and discharge passengers 
in this area on the north side of Q Street after the Omaha 
public schools were opened in the fall as a protection 
to school children. School had taken up in Ralston 2 
days before the accident, but no rerouting had been 
made because the Omaha schools had not reopened. He 
further testified that drivers were cautioned to be especi- 
ally alert in loading and unloading school children, to 
try and watch where they cross the streets, and to be 
careful when they were stepping on or off a bus to avoid 
injury. It was stated that the safety of passengers, both 
school children and adult passengers, is always a topic of 
safety at safety meetings with the drivers. Other perti- 
nent evidence will be discussed in connection with the 
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particular legal points to which they have application. 

At the close of plaintiff’s evidence, and at the close 
of all the evidence, each of the defendants moved for a 
directed verdict. A determination of the correctness 
of the rulings on these motions is required before the 
correctness of the court’s instructions, which are ques- 
tioned, need be considered. 

The plaintiff alleged that Willms was guilty of negli- 
gence in failing to keep a proper lookout, in operating 
his automobile at an excessive rate of speed, in failing to 
turn or stop his automobile to avoid hitting the plaintiff, 
-and in operating his vehicle with defective brakes con- 
trary to section 39-773, R. R. S. 1943. Willms denied 
generally and alleged that he was not guilty of any act 
of negligence causing or contributing to the accident. 

The evidence is undisputed that Willms approached 
the bus from the east on his right-hand side of the road. 
There is no evidence in the record in plaintiff’s case-in- 
chief as to the speed Willms was traveling when he first 
saw the bus, or immediately prior to the accident. He 
stated that he saw no one leave the bus, although he 
recollects some movement at the front end of the bus 
that might indicate that a passenger had been dis- 
charged therefrom. He did not know that the two chil- 
dren had left the bus or that school children were riding 
this common carrier bus. He testified that he first knew 
of a child in the vicinity when plaintiff ran from be- 
hind the bus directly into the path of his automobile. 
He stated that plaintiff was from 6 to 8 feet from his car 
when he first saw her. His car struck the plaintiff and 
she was thrown or rolled 15 to 20 feet from the left 
front of his car. He stated that he immediately applied 
his brakes and stopped within 15 to 20 feet. 

Clarence Fritz, Jr., was a witness for defendant Willms 
and testified that he had been following the Willms 
car for several blocks. He was approximately 3 car- 
lengths back of the Willms car when the accident oc- 
curred. He saw the bus for several hundred feet as he 
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approached from the east. He did not see anyone leave 
the bus. He did not see the plaintiff until she ran out 
from behind the bus into the path of the Willms car. The 
Willms car stopped within 15 or 20 feet. He stated that 
he had been traveling at 25 to 30 miles per hour before 
the accident happened and it may be inferred from the 
evidence that Willms was traveling at about the same 
speed as he approached the bus. 

Mrs. Bessie Stander was an eyewitness to the acci- 
dent. She stated she was in her driveway visiting with a 
neighbor about 150 feet to the northwest when she 
saw plaintiff dart out from behind the bus directly into 
the path of the Willms car. She stated the Willms car 
was not traveling too fast because it stopped quickly. 

There is no evidence in conflict with the version of the 
facts told by these three eyewitnesses. There is no evi- 
dence that Willms failed to keep a proper lookout under 
the circumstances shown. There is no evidence that 
he had any opportunity to turn to avoid the accident. 

It is contended that the evidence will sustain a find- 
ing of negligence by Willms in that he had defective 
brakes on his automobile in violation of section 39-773, 
R. R. S. 1943. The evidence shows that two deputy 
sheriffs made tests with the Willms automobile in the 
evening following the accident and found that it re- 
quired 165 feet to stop the car when traveling 25 miles 
per hour, and 145 to 150 feet to stop it when it was 
traveling 20 miles per hour. 

- Plaintiff offered expert evidence to the effect that 
the reaction time of a driver of an automobile is three- 
fourths of a second. The evidence was that an auto- 
mobile traveling 25 miles per hour would travel 17 feet 
in three-fourths of a second. The expert evidence further 
showed that an automobile traveling 25 miles per hour 
on brick pavement with proper brakes could be stopped 
in-26 feet. It is evident, therefore, that Willms struck 
the plaintiff well within the reaction time and the con- 
dition of the brakes, even if defective,-was not a con- 


VoL. 177] SEPTEMBER TERM, 1964 705 
Odom v. Willms 


tributing cause of this accident. It is a fundamental 
rule of negligence that to be actionable the negligence 
charged must be the proximate cause of the injury. 
Jarosh v. Van Meter, 171 Neb. 61, 105 N. W. 2d 531, 82 
A. L. R. 2d 714. In other words, the negligence must 
be such that the accident would not have occurred but 
for the existence of the negligence charged. It is clear 
that in the instant case the accident would have occurred 
whatever the condition of the brakes on the Willms 
automobile. As to the speed of the Willms car at the 
time of the accident, the evidence is fragmentary and 
unsatisfactory. When considered with the distance in 
which the Willms car was stopped, however, it is evi- 
dent that the brakes on Willms’ car operated more 
effectively than the evidence of the deputy sheriffs im- 
plies, or Willms was moving at a much lesser rate of 
speed when his car struck the plaintiff than plaintiff’s 
expert assumed. Until the driver of an automobile 
has notice of the presence or likelihood of children near 
his line of travel, he is bound only to the exercise of 
reasonable care, and has the right to assume that others 
will do likewise; and until’ he has such notice, the 
rule is the same as respects children and adults. The 
evidence shows that the sole proximate cause of this 
accident, so far as Willms was concerned, was the con- 
duct of the plaintiff in running from behind the bus 
directly into the path of Willms’ oncoming automobile. 
De Griselles v. Gans, 116 Neb. 835, 219 N. W. 235; Adams 
v. Welliver, 155 Neb. 331, 51 N. W. 2d 739; Pullen v. 
Novak, 169 Neb. 211, 99 N. W. 2d 16; Zoucha v. North- 
western Bell Tel. Co., 176 Neb. 408, 126 N. W. 2d 220. 
Plaintiff relies upon Strode v. Campbell, 311 Ky. 525, . 
2245. W. 2d 673. The case is similar in principle, although . 
there are factual dissimilarities. The case was deter- 
mined. by a-divided court and it has been criticized. as 
to its correctness. See Strode v. Commercial Casualty : 
Ins. Co., 102'F. Supp. 240. It is contrary to the law of 
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this jurisdiction and we do not accept it in support of 
the point on which it is cited. 

Plaintiff asserts that the trial court erred in ruling 
on the admission of evidence. Plaintiff failed to offer 
any proof on the speed of the Willms automobile. Willms 
did not testify to the speed at which he was driving. 
Plaintiff sought such proof from Willms on cross-exam- 
ination. Objections that such evidence was outside the 
scope of the direct examination were sustained. The 
rulings are correct. If plaintiff desired the evidence of 
Willms on this point, she should have called him as her 
own witness. It is fundamental that cross-examination 
should be limited to the scope of the direct examination. 

We conclude that the trial court was in error in failing 
to direct a verdict for the defendant Willms. 

Gray Lines Bus Company, Inc., also urges that the 
trial court erred in failing to direct a verdict in its favor. 
Plaintiff alleged in her petition that the bus company 
was negligent in failing to furnish plaintiff a reasonably 
safe place to alight, in stopping the bus in a dangerous 
and unsafe place for discharging plaintiff, in failing to 
warn plaintiff before leaving the bus of the dangerous 
traffic conditions in crossing Q Street, and to take care 
in crossing. The bus company in its answer denied 
generally and alleged that the accident was proximately 
caused by the negligence of Willms and the negli- 
gence and contributory negligence of plaintiff which 
was more than slight, and the actions and conduct of the 
plaintiff. 

The crossing of streets by small children is inherently 
dangerous, particularly when no protection is afforded 
by mechanical signals or traffic police. The bus com- 
pany and its driver in the instant case were aware of 
the dangers to small children in crossing Q Street. The 
primary question is the duty imposed upon the bus 
company in the unloading of small children from its 
bus on the south side of Q Street. 

The bus company was operating as a common carrier 
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on a fixed route and schedule in the carriage of these 
8-year-old children. There was no negligence on the 
part of the bus company in discharging the children from 
the bus on the south side of Q Street. We fail to see 
any negligence in the fact that they were discharged in 
the middle of the block rather than at Sixty-first Street, 
particularly in view of the driver’s undisputed evidence 
that the signal to stop was made too late for him to stop 
the bus at Sixty-first Street without risking injury to. 
his young passengers. The pertinent questions are. 
whether or not the children were discharged from the 
bus in a safe place and whether or not there was a duty 
to warn the children of traffic danger and to use care in 
crossing the street. The driver of the bus knew that 
there were no residences south of Q Street and that the 
children would in all probability proceed north across . 
Q Street. 

It is the general rule that the discharge of passengers 
en the shoulder of a road is a discharge at a safe place; 
such passengers become pedestrians and the relation of 
common carrier and passengers for hire is terminated. 
Saab v. Omaha & C. B. St. Ry. Co., 170 Neb. 198, 102 
N. W. 2d 59; Corrigan v. Portland Traction Co., 157 
Or. 496, 73 P. 2d 378; Hudak v. Penn-Ohio Coach Lines 
Co., 73 Ohio App. 409, 57 N. E. 2d 93. There are cases 
holding that a safe place for an adult to alight from a 
bus under the foregoing rule might not be a safe place 
for a child to be discharged from a bus, and that a jury 
might be warranted in finding that a duty to warn ex- 
isted on the part of the bus company. Taylor v. Patter- 
son’s Adm’r., 272 Ky. 415, 114 S. W. 2d 488; Houston 
Transit Co. v. Zimmerman (Tex. Civ. App.), 200 S. W. 
2d 848; Gazaway v. Nicholson, 61 Ga. App. 3, 5 S. E. 
2d 391; Ashley v. Ensley, 44 Wash. 2d 74, 265 P. 2d 
829. We do not here determine if the evidence is suffi- 
cient to submit to the jury the question whether or not 
there was a duty on the part of the bus company to warn 
plaintiff of danger. This, for the reason that the evi- 
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dence does not support a finding that there was a fail-- 
ure to warn even if the jury could find that such a duty 
existed. 

The driver of the bus testified that he could not re- 
member whether or not he warned plaintiff and Barbara 
Sedlak when they left the bus. Plaintiff suffered from 
an.amnesia as a result of the accident and had no recol- 
lection of any of the events leading to and following the 
accident. Barbara Sedlak, who was 11 years of age 
at the time of trial and 8 years old when the accident 
occurred, testified as follows: “Mr. McLane: Q. Bar- 
bara, when you and little Delores got off the bus did the 
bus driver say anything to you? A. No. * * * Mr. 
Welch: Well, Barbara, do you really remember whether 
he did or not? Do you at this time? Now, do you re- 
member if you girls were playing there getting off the 
bus and talking and/or anything? Do you remember 
anything about that? The witness: No.” This evi- 
dence is not sufficient to submit to the jury the question 
whether or not the driver of the bus failed in his duty 
to warn, assuming that such a duty was established. 

The burden of proof is on the plaintiff, in order to 
recover in an action for negligence, to prove that there 
was a negligent act or omission by the defendant and that 
it was the proximate cause of plaintiff’s injury or a cause 
which proximately contributed to it. Saab v. Omaha 
& C. B. St. Ry. Co., supra; Sipprell v. Merner Motors, 
164 Neb. 447, 82 N. W. 2d 648. “The burden of proving 
a cause of action or defense is not sustained by evi- 
dence from which the jury can arrive at its conclusion 
only by mere guess or conjecture.” Grosvenor v. Fidel- 
ity & Casualty Co., 102 Neb. 629, 168 N. W. 596. We 
conclude that there was no competent proof that the 
bus company failed to warn the plaintiff of possible dan- 
ger, assuming only that such a duty existed. The trial 
court was therefore in error in not sustaining the bus 
company’s motion for a directed verdict. 

The jury found for each of the defendants. Its verdict 
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‘has the effect of correcting the error of the trial court in 

not directing verdicts for each of the defendants. Since 
.defendants are entitled to a verdict as a matter of law, 
.the correctness or incorrectness of the instructions is 
-rendered ‘immaterial and no basis exists for setting 
aside the verdict to which defendants were entitled as 
_a matter of law. Everett v. Hening, 174 Neb. 573, 118 N. 
W. 2d 639. 

The order of the trial court setting aside the verdict of 
the jury and granting a new trial is set aside with in- 
structions to reinstate the verdict of the jury or, in the 
alternative, to sustain defendants’ motions for a directed 
verdict and dismiss the actions. 

REVERSED AND REMANDED WITH DIRECTIONS. 


WILLIAM M. KENT ET AL., APPELLEES, V. DAIRYLAND 


Mutua INSURANCE COMPANY, APPELLANT. 
181 N. W. 2d 146 


Filed October 30, 1964. No. 35707. 


‘1. Insurance. A contract of insurance should be given a reasonable 
. construction so as to effectuate the purpose for which it was 
_made. ' In cases of doubt, it is to be liberally construed in favor 

of the insured. 

An insurance policy should be construed in the same 

manner as any other contract in order to give effect to the 

intent of the parties at the time it was made. 

The language therein used should be considered not 

. in accordance with what the insurer intended the words to 

mean, but what a reasonable person in the position of the 
insured would have understood them to mean. 

If the contract was prepared by the insurer and 

contains provisions reasonably subject to different interpre- 

: tations, one favorable to the insurer and one advantageous to 

the insured, the one favorable to the latter will be adopted. 


OB. ‘Contracts. In the construction of a contract, the instrument must 
be construed as a whole giving force and effect to all of the 
provisions of the contract. 


“'@ Insurance. By statute no policy of insurance shall be issued 
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upon any property except in the name of some party having 
an interest in the property. 

. The recognized definition is that the insured, under a 
contract of insurance upon property, is the person in whose 
favor the contract is operative and who is indemnified against, 
or is to receive a certain sum upon, the happening of a specified 
contingency or event. 

. Where property is owned jointly, and so insured, one 
owner cannot cancel the policy of insurance without the consent 
of the coinsured. 


Appeal from the district court for Buffalo County: 
S. S. Smpner, Judge. Affirmed. 


Tye, Worlock, Knapp & Tye, for appellant. 
Dier & Ross, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, SPENCER, 
BosLAUGH, and Brower, JJ., and Rosert L. Smitu, Dis- 
trict Judge. 


MEssmorg, J. 


This case arises from a contract of insurance on a 
1952 Ford two-door sedan owned by the plaintiffs, for 
damages and attorneys’ fees as a result of an accident 
occurring on February 18, 1960, at approximately 1:30 
p.m. The case was submitted to the county court of 
Buffalo County and tried to the court, resulting in a 
finding for the plaintiffs under a statement of facts stipu- 
lated to by the parties. The county court rendered 
judgment in the amount of $397.95, allowed attorneys’ 
fees in the amount of $50 to be charged as costs for the 
plaintiffs’ attorneys, and other costs in the amount of 
$10.10, for a total of $458.05. The defendant appealed 
to the district court. The district court made findings 
that from the evidence there were two named insureds; 
that the cancellation of the insurance policy was done 
by one named insured; that no agency sufficient to es- 
tablish authority on behalf of the one named insured to 
cancel the policy on behalf of the other insured was 
found from the evidence; and that the plaintiffs recover 
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the amount of $366 and costs of the action. The defend- 
ant filed a motion for new trial which was overruled. 
The court allowed attorneys’ fees in the amount of $150 
for services rendered in the district court by the plain- 
tiffs’ attorneys, and ordered that court costs in the 
county court go with the affirmance of the county court’s 
decision, and that attorneys’ fees allowed in the county 
court in the amount of $50 still stand. The defendant 
appealed. 

The Dairyland Mutual Insurance Company is a cor- 
poration duly established by law and authorized to do 
business in the State of Nebraska as an insurance 
company. 

The plaintiffs’ amended petition alleged that the de- 
fendant issued to William and Stanley Kent a liability 
insurance policy No. 25-03227 on a 1952 Ford two-door 
custom automobile which was owned by William M. 
and Stanley Kent; and that according to the terms of the 
policy the defendant provided William M. and Stanley 
Kent with liability insurance on the said automobile 
from November 3, 1959, to February 3, 1960. The 
amended petition then recites paragraph 21 of the “Con- 
ditions” section of the insurance policy which will be 
noted later. The amended petition further alleged that 
the plaintiffs renewed the policy for a period of 3 months 
and received from the defendant a renewal certificate. 
Paragraph II of the policy is then set forth, which will 
be noted later. The amended petition then alleged that 
on February 18, 1960, at about 1:30 p.m., Stanley Kent 
was operating the Ford automobile and was involved in 
an accident with a 1959 Cadillac automobile operated 
by Russell R. Lehmanowsky; that as a result of said 
accident Russell R. Lehmanowsky filed suit on May 11, 
1960, to recover for the alleged damages done to the 
1959 Cadillac automobile; that the plaintiffs had com- 
plied with all the conditions of the policy, but the de- 
fendant claimed that it was not obligated to defend this 
action and that the policy had been canceled 12 hours 
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prior to the time of the accident; that as a result of the 
defendant’s refusal to defend the action, William M. 
Kent and Stanley Kent retained a law firm to represent 
and defend them in such action; that the defense re- 
sulted in the dismissal of Russell R. Lehmanowsky’s 
claim; and that subsequent to the dismissal of the claim, 
the law firm employed by the plaintiffs negotiated with 
the true owner of the automobile, Jerry Spady Pontiac- 
Cadillac, Inc., and settled the claim for $196 and ob- 
tained a release of all claims signed on June 9, 1961, 
by Jerry Spady, president of the above corporation. 
The amended petition further alleged that the defend- 
ant was informed of the fact that the Department of 
Motor Vehicles of the State of Nebraska, hereinafter 
referred to as the department, notified the plaintiffs that 
the department would suspend their operators’ licenses 
unless security in the amount of $500 was deposited with 
the department; that the defendant neglected and re- 
fused to deposit the required security with the de- 
partment; that as a result, the plaintiffs were required 
to commence an injunction action against the depart- 
ment in order to retain their licenses; that after secur- 
ing the release of all claims from Jerry Spady Pontiac- 
Cadillac, Inc., the plaintiffs caused the release to be 
sent to the department and, as a result, the department 
rescinded its order revoking the licenses of the plain- 
tiffs; and that as a result of the defendant’s refusal to 
defend the suit filed by Russell R. Lehmanowsky on 
May 11, 1960, and as a result of the defendant’s refusal 
to furnish, for filing with the department, a written 
notice that the plaintiffs had liability insurance in effect 
at the time of the accident, the plaintiffs were required 
to expend certain amounts incurred, which are set forth 
in the plaintiffs’ amended petition. The plaintiffs prayed 
that the rights of the parties be determined; that a judg- 
ment be entered adjudging the defendant was obligated 
to reimburse the plaintiffs for all sums reasonably ex- 
pended or incurred in the defense of the action brought 
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by Russell R. Lehmanowsky, in obtaining the release 
from Jerry Spady Pontiac-Cadillac, Inc., and in pre- 
serving their rights to operate a motor vehicle in the 
amount of $397.95; and that the defendant be required 
to pay such attorneys’ fees in this action as the court 
deemed just and proper, and for other equitable relief 
as might be necessary. 

The defendant’s answer denied all allegations con- 
tained in the plaintiffs’ amended petition except such 
as were admitted in the answer, which admission is that 
the defendant is a corporation established by law and 
authorized and licensed to do business in this state as 
an insurance company. The answer then alleged that 
any insurance policy either of the plaintiffs claimed to 
have held with this defendant was canceled at the ex- 
press request of the plaintiff Stanley Kent prior to the 
accident of 1:30 p.m., February 18, 1960, and prayed for 
a dismissal of the plaintiffs’ amended petition. 

The plaintiffs’ reply denied every allegation con- 
tained in the answer of the defendant except as expressly 
admitted by the allegations of the plaintiffs’ amended 
petition; alleged that the plaintiff, Stanley Kent, was 
incompetent to cancel any insurance policy or otherwise 
contract on his own behalf; and further alleged that 
Stanley Kent had no authority to act on behalf of William 
M. Kent. The prayer was for a renewal of the prayer 
of the plaintiffs’ amended petition. 

William M. Kent testified that he was 62 years of 
age; that he was a farmer; that his son Stanley Kent 
was born on June 11, 1941, and was living with him be- 
tween November 1959 and February 1962; that Stanley 
worked part time and had a separate income only from 
the work that he did; that during that period this witness 
owned a 1947 Chrysler; that about that time he bought 
a 1952 Ford automobile; that Stanley made application 
for the Ford automobile and this witness paid for it; that 
the Ford was used for transportaton to work and other 
purposes for which Stanley wanted to use it; that this 
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witness used the Ford automobile occasionally; and that 
the title.to the Ford automobile was held in the names 
of William M. and Stanley Kent. This witness further 
testified that he decided to take out a policy of insur: 
ance:on the Ford; that Stanley made out the application 
for the insurance; that the insurance policy was obtained 
through Dale Sautter; that Stanley made a payment 
of $20 when he made out the application to obtain the in- 
surance; that there were further sums due on the pre- 
mium and Stanley had to make application again to ob- 
tain the insurance; that this witness paid $57.10 for 
premium costs; and that this witness received the policy 
through the mail and had possession of it except when he 
turned it over to his attorney. The policy shows the 
names of the insured to be “William & Stanley Kent.” 

An exhibit in evidence discloses the renewal certificate 
taken by Dale D. Sautter Insurance Agency, in the 
names of “William & Stanley Kent,” showing that the 
policy “did expire” February 3, 1960, and “now ex- 
pires” May 3, 1960. 

Another exhibit in evidence is a check dated Jan- 
uary 26, 1960, payable to the defendant, in the amount 
of $57.75, signed by William M. Kent, a premium pay- 
ment to the defendant on the insurance policy. 

William M. Kent further testified that he knew that 
the Ford automobile was involved in an accident be- 
cause Stanley told him; that at the time of the accident 
Stanley was 18 years of age; that legal action was brought 
against him as a result of the accident; that after the 
accident he did not notify anyone with refrence there- 
to, but that Stanley did; that this witness turned the 
matter over to his attorney; and that the defendant 
did not defend the action so he secured legal counsel to 
defend the case which resulted in a dismissal of the 
case. This witness further testified that Jerry Spady 
Pontiac-Cadillac, Inc., owned the car involved in the 
accident; and that later this witness paid Jerry Spady 
Pontiac- Cadillac, Inc., for damages to the car driven 
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by Russell R. Lehmanowsky by giving his personal check 
to his attorney in the amount of $196. =. —.. 

This witness further testified that there were other 
legal ‘involvements as a result of this accident; that the 
state was after his driver’s license; and that he received 
a notice through the mail, addressed to him from the 
Department of Motor Vehicles, notifying him that asa 
result of a motor. vehicle accident in which a vehicle 
owned by him was involved he became subject to the 
requirements of the Safety Responsibility Act, and de- 
tailed what would be necessary for this witness to do to 
comply with the law, or his operator’s license and privi- 
lege to operate a motor vehicle, his license plates, and 
registration certificate would be suspended as of May 
12, 1960. He used the services of his attorney in con- 
nection with this matter. 

This witness further testified that he did not know 
that Stanley intended to cancel the insurance policy; 
that Stanley was supposed to find out how to cancel the 
policy; that he never told Stanley at any time to cancel 
the policy; that he asked Stanley to wait until he was in 
the service so he could continue to use the Ford: while 
he was still at home; that the first time he knew that 
Stanley attempted to cancel the policy was on the date 
of the accident; that he found out when Stanley told 
him about it; and that he was not aware that Stanley 
had written a letter to the defendant asking that the 
policy be canceled. 

On cross-examination this witness testified that he 
was not with Stanley when he made application for the 
insurance policy, but requested Stanley to make the ap- 
plication; and knew that Stanley had done so. 

Richard A. Dier testified that he was an attorney at 
law and William M. Kent was a client of his; that in 
February or March 1960, he had a request to do some 
legal work for William M. Kent; that William M. Kent 
called him with respect to insurance coverage on a 1952 
Ford automobile which he and his son owned together, 
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and with respect to an accident that had occurred while 
his son was driving the automobile; and that the prob- 
lem he presented was that the defendant informed him 
that the insurance policy was not in force. This wit- 
ness wrote a letter to the defendant or its agent stating 
William M. Kent’s position in the matter. Subsequently 
William M. Kent was notified by the Department of 
Motor Vehicles that his driver’s license and license plates 
were to be taken because his insurance carrier had not 
filed a form SR 21 indicating its liability. Suit was filed 
for injunction in the district court for Buffalo County 
to enjoin the Department of Motor Vehicles, to preserve 
William M. Kent’s right to drive pending the determina- 
tion of the liability of the defendant, and to ascertain 
whether or not the defendant should have notified the 
department that it had insured William M. Kent and 
his automobile. This witness then detailed all the work 
done in behalf of his client with reference to the action 
taken by the department, the dismissal of the case 
brought by Russell R. Lehmanowsky against William 
M. Kent, and the negotiations had with the firm of Jerry 
Spady Pontiac-Cadillac, Inc., the title holder of the car 
with which the Kent car was in collision and from which 
he secured a release. 

There is in evidence an exhibit which is a check dated 
June 1, 1961, payable to the order of Dier Barton and 
Barton, in the amount of $196, signed by William M. 
Kent for car damages. There is also an exhibit which 
is a check payable to the order of Jerry Spady Pontiac- 
Cadillac, Inc., in the amount of $196, drawn on the ac- 
count of Richard A. Dier, attorney, and signed by Do- 
rotha W. Wimberley, a bookkeeper of the firm with 
which Mr. Dier was associated. 

An attorney testified that he was familiar with the 
legal fees charged in the community; and that he had 
occasion and opportunity to go through and examine 
the files of Mr. Dier in connection with the cases in- 
volving William M. and Stanley Kent. He gave as his 
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opinion that in the case of Kent v. The Department of 
Motor Vehicles, the legal services were worth a mini- 
mum of $115, and in the case of Lehmanowsky v. Kent 
the minimum fee would be $100. 

Dale Sautter testified that in February 1960, he was 
self-employed, representing several insurance companies 
as agent; that the defendant was one of such companies; 
and that he was notified of an accident involving Stan- 
ley Kent. On cross-examination this witness testified 
that as agent for the defendant he took an application 
for insurance from Stanley Kent. 

William J. Ross testified that he was one of the attor- 
neys for William M. Kent in connection with his case 
against the defendant, and testified to the services ren- 
dered, that is, the preparation of the pleadings, the time 
involved in preparing for trial in the county court and 
district court and trials therein, and the preparation of 
the brief. 

The defendant moved for a directed verdict, which was 
overruled. 

Dale Sautter was called as a witness for the defend- 
ant. He testified that Stanley Kent came to see him 
before he applied for insurance, to get an idea of what 
the premium would be; and that later Stanley Kent did 
apply for a policy of insurance. The application is in 
evidence and shows the owner of the vehicle to be in- 
sured as “Kent William & Stanley LeRoy”; the opera- 
tor to be Stanley LeRoy Kent, and the place for a second 
operator of the car is not filled in; the occupation to be 
farming; and the employer to be “(Father) William M. 
Kent.” A premium deposit of $20 is also shown on the 
application. This application was signed by Stanley L. 
Kent. 

There is also in evidence an exhibit which is an “of- 
fice note” to the defendant dated November 17, 1959, 
stating: “Stanley Kent didn’t get Premium to me un- 
till (sic) tonight So am Reinstate With new application 
Im sending full Premium. You will probly (sic) send 
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me Rest of. other premium of which 20.00 was sent in. 
thank you.” This note is signed by Dale D. Sautter. 

There is another exhibit in evidence which is an 
application for reinstatement of the policy in the name 
of Kent, William or Stanley LeRoy, dated November 
17, 1959, and signed by Stanley Kent applicant. 

Dale Sautter further testified that he did not believe 
that he had any conversations with William Kent from 
the time the applications were made by Stanley Kent 
up until the time of the accident. 

There is a receipt book belonging to Dale Sautter in 
evidence which shows a payment of $20 by Stanley 
L. Kent dated October 29, 1959, and a receipt dated 
November 17, 1959, for $37.50 received from Stanley 
Kent by Dale Sautter as agent for the defendant. 

Dale Sautter further testified that Stanley Kent con- 
tacted him with reference to the cancellation of the 
policy; that William M. Kent was not with him; that 
Stanley Kent asked this witness if he could cancel the 
policy because he was going into the service; that this 
witness said -no, that the policy holder had to cancel it, 
told him how to cancel the policy, and advised him to can- 
cel the policy a day or two after he-left for the service; 
that Stanley Kent was the only one he ever saw driving 
the car; that he never saw William M. Kent driving the 
ear; and that he was not sure that he had ever seen 
William M. Kent with Stanley Kent during any of the 
insurance transactions. On cross-examination this wit- 
ness testified that he did not notify William M. Kent 
that Stanley Kent was canceling the policy. 

Howard E. Brown testified that he was employed as 
branch manager of the Nebraska-Missouri service office 
for the defendant. He testified with reference to re- 
ceiving the applications for insurance, and identified the 
insurance policy and a letter received by the defendant 
on February 18, 1960, with reference to the request 
of ‘Stanley Kent that the insurance be canceled as of 
12:01 am., February 18, 1960. 
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. There is ‘an exhibit in evidence which is.a form tised 
by the defendant .to process cancellations and is called 
a-cancellation memorandum. This exhibit shows all of 
the statistical information and coding for the defendant’s 
accounting system, the amount of earned premium, 
unearned premium, unearned commission, the amount 
to be returned to the insured, and the: amount due the 
insured by the agent. This.exhibit shows the defendant’s 
check No. 25080 dated February 19, 1960, in payment 
of the return premium due. There is also a copy of the 
defendant’s check ‘No. 25080, dated February 19, 1960, 
to the order of the Dale D. Sautter Insurance Agency, 
which is in connection with the cancellation memoran- 
dum. 

The defendant assigns as error that the trial. court 
erred in overruling the defendant’s motion for a directed 
verdict at the close of the plaintiffs’ evidence; and that 
the trial court erred in failing to sustain the defend- 
ant’s motion for a new trial. 

Certain provisions of the insurance policy involved 
are as follows: aks 

“II Defense, * * *. a ie 

“With respect to such insurance as is afforded by this 

policy for bodily injury liability and for property dam- 
age liability, the Company shall: 
‘ “(a) Defend any suit against the Insured alleging 
such injury, sickness, disease or destruction and seeking 
damages on account thereof, even if such suit is ground- 
less, false or fraudulent; but the Company may make 
such investigation, negotiation and settlement of any 
claim or suit as it deems expedient; * * *.” 

“TIT Definition of Insured 
. “(a) With respect to the insurance for bodily injury 
liability and for property damage liability the unquali- 
fied word ‘Insured’ includes the named Insured and, if 
the named Insured is an individual, his spouse if a resi- 
dent of the same household, and also includes any person 
while using the automobile and any person or orga- 
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nization legally responsible for the use thereof, provided 
the actual use of the automobile is by the named In- 
sured or such spouse or with the permission of either. 
* * 2? 

“21. Renewal of Coverage 

“All coverages afforded hereby shall expire at the 
expiration of the term of this policy or at the expiration 
of any renewal term thereof. In the event the In- 
sured and the company agree to renew this policy, such 
renewal may be effected by means of a renewal certifi- 
cate to be attached to this policy, or at the option of the 
company by issuance of a new policy, but no renewal 
term shall become effective prior to the actual receipt 
of the premium in payment for the same and acceptance 
thereof by the company at the company’s office.” 

“24. Cancellation 

“This policy may be cancelled by the named Insured 
by surrender thereof or by mailing to the company 
written notice stating when thereafter such cancella- 
tion shall be effective; if no specific cancellation date 
is requested by the named Insured, or his agent, can- 
cellation will be effective as of 12:01 A.M. on the date 
of postmark of the cancellation request, or, if such re- 
quest contains only a specific date of cancellation, the 
policy will be cancelled as of 12:01 A.M. on the requested 
date. This policy may be cancelled by the company 
by mailing to the named Insured at the address shown 
in this policy written notice stating when not less than 
ten days thereafter such cancellation shall be effective. 
The mailing of notice as aforesaid shall be sufficient 
proof of notice and the effective date and hour of can- 
cellation stated in the notice shall become the end of the 
policy period. Delivery of such written notice either 
by the named Insured or by the company shall be equiva- 
lent to mailing. 

“If the named Insured cancels, earned premiums shall 
be computed in accordance with the short rate table and 
procedure herein. If the company cancels, earned pre- 
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miums shall be computed pro rata. Premium adjust- 
ment may be made at the time cancellation is effected 
and, if not then made, shall be made as soon as prac- 
ticable after cancellation becomes effective. The com- 
pany’s check or the check of its representative mailed 
or delivered as aforesaid shall be sufficient tender of any 
refund of premium due to the named Insured.” 

With reference to an insurance contract, this court 
said in Chard v. New York Life Ins. Co., 145 Neb. 429, 
16 N. W. 2d 858: ‘“‘A contract of insurance should be 
given a reasonable construction so as to effectuate the 
purpose for which it was made. In cases of doubt, it 
is to be liberally construed in favor of the insured.’ Ham- 
blin v. Equitable Life Assurance Society, 124 Neb. 841, 
248 N. W. 397. See, also, Oswald v. Equitable Life 
Assurance Society, 128 Neb. 173, 258 N. W. 41.” 

In Morton v. Travelers Indemnity Co., 171 Neb. 433, 
106 N. W. 2d 710, this court said: ‘In Lonsdale v. Union 
Ins. Co., 167 Neb. 56, 91 N. W. 2d 245, we reaffirmed 
that: ‘An insurance policy should be construed in the 
same manner as any other contract in order to give effect 
to the intent of the parties at the time it was made. 

“ “The language therein used should be considered not 
in accordance with what the insurer intended the words 
to mean, but what a reasonable person in the position of 
insured would have understood them to mean. 

“Tf the contract was prepared by the insurer and 
contains provisions reasonably subject to different in- 
terpretations, one favorable to the insurer and one ad- 
vantageous to the insured, the one favorable to the lat- 
ter will be adopted. 

“In the construction of a contract, the instrument 
must be construed as a whole giving force and effect 
to all of the provisions of the contract. 

“*The parties to an insurance contract may make 
the contract in any legal form they desire and, in the 
absence of statutory provisions to the contrary, insur- 
ance companies have the same right as individuals to 
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limit their liability and to impose whatever conditions 
they please upon their obligations, not inconsistent with 
public policy. If plainly expressed, insurers are entitled 
to have such exceptions and limitations construed and 
enforced as expressed.’ See, also, Koehn v. Union Fire 
Ins. Co., 152 Neb. 254, 40 N. W. 2d 874.” - 

There is no explanatory language limiting the defi- 
nition of “the named insured” in the cancellation clause 
of the policy here involved. In the light of the above 
principles of law, the phrase “the named insured” clearly 
indicates and includes the names described in the in- 
surance policy. No limitations or exceptions were ex- 
pressed in the policy of insurance. In the event of any 
ambiguity in the definition of “the named insured,” 
such would be resolved in favor of the insured. How- 
ever, we conclude from a reading of the policy that no 
ambiguity exists. It is clearly indicated that William 
M. Kent and Stanley Kent are designated as the co- 
owners of the automobile insured by the defendant. 

It is the defendant’s contention that under the facts 
in this case Stanley Kent was the agent of William M. 
Kent and directed by him to procure the insurance, and 
that Stanley Kent was vested with full authority to 
cancel the policy. 

In Valentine Oil Co. v. Powers, 157 Neb. 87, 59 N. 
W. 2d 160, this court said: “As said in Restatement, 
Agency, § 1, p. 7: ‘Agency is the relationship which 
results from the manifestation of consent by one person 
to another that the other shall act on his behalf and sub- 
ject to his control, and consent by the other so to act.’ 
In comment d, p. 10, it is said: ‘ “Agent” is a word used 
to describe a person authorized by another to act on his 
account and: under his control.’ - 

“As stated in 2 C. J.S., Agency, § 2, p. 1026: ‘The dis- 
tinguishing features of- agency are its representative 
character and its derivative authority. Whether a par- 
ticular relationship is an agency depends on the -rela- 
tions of the parties as they in fact exist, without re- 
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gard to what they call their relationship.’ Also, ‘It is 
the duty of an agent, in all transactions concerning or 
affecting the subject matter of the agency, to act with the 
utmost good faith and loyalty to further the principal’s 
interests.’ 3 C. J. S., Agency, § 138, p. 6.” 

The defendant refers to 3 Am. Jur. 2d, Agency, § ‘13, 
p. 426, which states in part: “As a rule, any person 
has the capacity to act for another, and even though 
a person might be under such legal disability that his 
contracts would not be binding upon himself, he may 
nevertheless act as the agent of another.” 

The defendant also refers to 3 Am. Jur. 2d, Agency, § 
14, p. 427, which states in part: “Although the con- 
tracts of infants are not, in all cases, binding on them, 
there is no doubt that they may act as agents, and their 
contracts, made in that character, if otherwise unex- 
ceptionable, will be binding on their principals. The 
privileges which the law allows an infant are given to 
protect his own interests, not to enable him to dis- 
affirm acts done for others not affecting his own prop- 
erty.” 

The defendant cites certain language from the case 
of Farmers Cooperative Shipping Assn. v. Adams Grain 
Co., 84 Neb. 752, 122 N. W. 55, as follows: “It is well 
established that the authority of an agent cannot be 
established by his own acts and declarations. * * * Con- 
sequently, when we speak of the apparent authority 
of an agent as binding his principal, we mean such Au- 
thority as the acts or declarations of the principal give 
the agent the appearance of possessing.” 

The defendant cites Thomson v. Shelton, 49 Neb. 644; 
68 N. W. 1055, wherein this court said: “Ostensible 
authority to act as agent may be conferred if the party 
to be charged as principal -affirmatively or intentionally; 
or by lack of ordinary care, causes or allows third per- 
sons-to trust and act upon such apparent agency.” - 

- The defendant asserts that, applying the above prin- 
ciples or theories, William M. Kent knew, or should have 
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known, that before Stanley Kent could purchase insur- 
ance, as he was directed to do, Stanley Kent would 
be required to fill out an application form provided by 
the insurance company; that it is from the representa- 
tions made on the application by the applicant that an 
insurance company gathers facts upon which to base its 
decision as to whether or not to accept the risk and what 
premium is to be assessed; and that Stanley Kent was 
the agent of William M. Kent and was authorized to 
cancel the insurance policy. 

Other texts and cases are cited by the defendant an- 
nouncing the above propositions of law relating to 
agency. 

The plaintiffs’ position is that where two names ap- 
pear on the face of the insurance policy and the auto- 
mobile is owned by the same two persons named in such 
policy, the policy must be construed to include both 
names for the purpose of effecting a binding cancellation 
of the policy of insurance. 

Section 44-374, R. R. S. 1943, provides: “No policy of 
insurance shall be issued upon any property except in 
the name of some party having an interest in the 
property.” 

Under the above statute it is apparent that William 
M. Kent was properly made an insured because he had 
an interest in the automobile in suit and was a coowner 
thereof. 

In 29 Am. Jur., Insurance, § 239, p. 623, it is said: 
“The definition recognized in the cases is that the in- 
sured, under a contract of insurance upon property or of 
health and accident insurance, is the person in whose 
favor the contract is operative and who is indemnified 
against, or is to receive a certain sum upon, the happen- 
ing of a specified contingency or event.” 

In Jones v. Dubuque Fire & Marine Ins. Co., 317 Pa. 
144, 176 A. 208, the court held: “Where property is 
owned jointly, and so insured, one owner cannot cancel 
the policy of insurance and substitute another therefor 
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without the consent of the coinsured.” 

In 29 Am. Jur., Insurance, § 404, p. 752, it is said: 
“Cancellation of an insurance policy under a provision 
allowing cancellation at the request of the insured may 
be effected through agents. It is not necessary under a 
provision of this kind that the request for cancellation 
be made personally by the insured, but it is sufficient 
if it is made by a person acting as the agent of the in- 
sured. However, an agent whose authority is limited 
solely to the procurement of a policy has not per se the 
right to cancel the policy.” (Emphasis supplied.) 

From the evidence, the transaction delegated by Wil- 
liam M. Kent was the purchase of an insurance policy. 
The cancellation of that policy is not incidental, but 
contrary, to the express authority granted. The express 
authority to buy an insurance policy does not carry 
with it the implied authority to cancel such policy. It 
is true that William M. Kent specifically authorized 
Stanley Kent to purchase the insurance policy. From 
the evidence it is clear that he did not expressly author- 
ize or consent to Stanley’s attempted cancellation of the 
policy, and had no knowledge of this fact until after the 
accident. 

From the evidence and the authorities cited by the 
plaintiff, we conclude that the express authority to pur- 
chase this policy of insurance does not carry with it the 
implied authority to cancel such insurance so as to bind 
William M. Kent. William M. Kent has not by his own 
act and conduct clothed Stanley Kent with the apparent 
authority to cancel the policy of insurance. 

The agent of the defendant was well aware of the 
situation and knew that Stanley Kent and William M. 
Kent were the coowners of the automobile insured. The 
record shows that the defendant had full and complete 
knowledge that William M. and Stanley Kent were co- 
owners of the automobile which the defendant insured. 
They were designated as such in the insurance policy. 
The policy was so issued. A check of William M. Kent 
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for the premium was received by. the defendant ‘as pay- 
ment of the premium for the policy. 

’ Under the evidence in this case and the authorities 
cited by the plaintiff, we conclude that the judgment of 
the trial court should be, and is hereby, affirmed, and 
that attorneys’ fees in the amount of $200 should be 
taxed as costs for services of counsel for plaintiffs in 
the Supreme Court. 

, AFFIRMED. 


RosBert DRAPER, APPELLANT, V. Maurice H. SIGLER, 


WarbeEN, NEBRASKA STATE PENITENTIARY, APPELLEE. 
131 N. W. 2d 181 


Filed October 30, 1964. No. 35725. 


1. Robbery. Robbery is a crime of violence within the meaning 
_.of section 29-2620, R. R. 8S. 1943. 

2. Criminal Law. An indeterminate sentence given for a crime of 

; violence is erroneous but not void. 

3. Habeas Corpus. To obtain release by habeas corpus the judg- 
ment or sentence must be more than merely erroneous; it must 
be an absolute nullity. 

Habeas corpus is regarded as a collateral and not a 
direct proceeding when used as a means of attack upon a judg- 
ment sentencing a defendant. 

.5. Criminal Law. When a court, in pronouncing an indeterminate 
sentence on a defendant, fixes the minimum at not less than 
the minimum and the maximum at not more than the maximum 
provided for the substantive offense of which the defendant 
stands convicted under such sentence, he is required to serve the 
maximum unless sooner released by the Board of Pardons 
under the provisions of the law guiding the actions of that 
board, or unless such sentence is corrected or changed by 

_ proper. proceedings. 


Appeal from the district court for Lancaster Sounye 
HerBerT A. Ronin, J udge. Affirmed. 


Robert Draper, pro se. 


Clarence A. H. Meyer, Attorney General, aud Bernard 
L. Packett, for appellee. 
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Heard before WuitrTE, C. J., MESSMoRE, YEAGER, SPENCER, 
BosLaucH, and Brower, JJ., and ee District Judge. 


SPENCER, J. 

This is an appeal by Robert Draper, hereinafter re- 
ferred to as appellant, from the dismissal of a petition 
for a writ of habeas corpus. Petition for the writ was 
filed in the district court for Lancaster County on 
October 16, 1963. On November 6, 1963, Maurice H. 
Sigler, warden of the Nebraska Penal and Correctionai 
Complex, hereinafter referred to as respondent, made a 
return to an order to show cause why the writ should 
not be issued. On December 13, 1963, the district court 
entered an order that appellant’s petition did not state 
facts sufficient to require the issuance of a writ, and that 
the court did not have jurisdiction to grant the relief 
requested, and dismissed the petition. 

There is no dispute as to the facts herein. The ap- 
pellant pleaded guilty to a charge of robbery in the dis- 
trict court for Douglas County, and on the 28th day of 
September 1956; was sentenced to the Nebraska State 
Reformatory for an. indeterminate period of not ‘less 
than 6 nor ‘more than 9 years. On December 13, 1963, 
when the petition was dismissed, the appellant had 
served more than 7 years, and on October 5, 1964, when 
the case was heard in this court, more than 8 years on 
the sentence. 

It is the appellant’s contention: First, that the impo- 
sition of an indeterminate sentence was erroneous; sec- 
ond, that the sentence should be considered as a definite 
sentence for the minimum period or 6 years; and third, 
that he has served more than the 6 years and is therefore 
being illegally detained in the Nebraska State Peni- 
tentiary. 

We agree that the sentence imposed was in this 
instance erroneous. It was imposed under the provi- 
sions of section 29-2620, R. R. S. 1943. So far as material 
herein, that section provides: “Every person over the 


728 NEBRASKA REPORTS [Vou. 177 
Draper v. Sigler 


age of eighteen years convicted of a felony or other crime 
punishable by imprisonment in the penitentiary, except- 
ing treason and crimes of violence or attempts at crimes 
of violence against the person of another, shall, if judg- 
ment be not suspended or a new trial granted, be sen- 
tenced to the penitentiary; but the court imposing such 
sentence may in its discretion, providing such person 
has not previously been confined in any penitentiary, 
impose upon such person an indeterminate sentence.” 
(Emphasis supplied.) 

It is to be noted that crimes of violence are specifically 
excluded from the operation of section 29-2620, R. R. S. 
1943. Robbery is a crime of violence within the mean- 
ing of the statute. See Stevens v. State, 19 Neb. 647, 
28 N. W. 304. The imposition of an indeterminate sen- 
tence was therefore erroneous. On the analogy of the 
reasoning found in In re Application of Rice, 144 Neb. 
547, 14 N. W. 2d 850, which involved an indeterminate 
sentence for a second offense, and McElhaney v. Fenton, 
115 Neb. 299, 212 N. W. 612, where the sentence ex- 
ceeded the maximum authorized, we hold that where 
an indeterminate sentence is given for a crime of vio- 
lence, the sentence is erroneous but not void. 

Appellant in a proper proceeding could have had the 
sentence corrected. See Edmonds v. State, 163 Neb. 323, 
79 N. W. 2d 453. He chose not to do so, but waited until 
he had served the required minimum and then sought a 
writ of habeas corpus, which is regarded as a collateral 
and not a direct proceeding when used as a means of 
attack upon a judgment sentencing a defendant. See 
Hulbert v. Fenton, 115 Neb. 818, 215 N. W. 104. 

Habeas corpus is not available to the appellant on the 
facts herein. As we said in Michaelson v. Beemer, 72 
Neb. 761, 101 N. W. 1007: “‘“To obtain release by such 
a proceeding (habeas corpus), the judgment or sentence 
must be more than merely erroneous; it must be an 
absolute nullity.’ ” 

In In re Havlik, 45 Neb. 747, 64 N. W. 234, we said: 
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“Mere errors and irregularities in a judgment or pro- 
ceeding of a court in a criminal case under and by vir- 
tue of which a person is imprisoned, which are not of 
such a character as render the proceedings void, cannot 
be reviewed on an application for a writ of habeas 
corpus. That writ cannot operate as a writ of error.’” 

There is a further reason why appellant cannot pre- 
vail. Rather than initiating proper proceedings to cor- 
rect what appears to be an erroneous sentence, he per- 
mits himself to be committed and to serve the minimum 
period without complaint. Appellant then argues that 
‘the sentence is one for the minimum period specified in 
the sentence. Actually, the sentence is one for the maxi- 
mum period specified in the sentence. This point is no 
longer open to question in this jurisdiction. In Studley 
v. Studley, 129 Neb. 784, 263 N. W. 139, we said: “A 
sentence of ‘not less than one year nor more than ten 
‘years, made under the provisions of the indeterminate 
‘sentence law of this state, is a definite sentence for the 
maximum term thereof.” 
' When a court, in pronouncing an indeterminate sen- 
‘tence on a defendant, fixes the minimum at not less than 
the minimum and the maximum at not more than the 
maximum provided for the substantive offense of which 
the defendant stands convicted, and the defendant is 
committed under such sentence, he is required to serve 
the maximum unless sooner released from custody by 
the Board of Pardons under the provisions of law guid- 
ing the actions of that board, or unless such sentence is 
corrected or changed by proper proceedings. See Hul- 
bert v. Fenton, supra. 

The order of dismissal entered herein by the district 
court is in all respects correct and is hereby affirmed. 

AFFIRMED. 
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Arioso v. Sigler 


HERBERT DANIEL ARIOSO, APPELLANT, V. MAURICE H. SIGLER, 
WARDEN, NEBRASKA STATE PENITENTIARY, APPELLEE. 
181 N. W. 2d 134 


Filed October 30, 1964. No. 35726. 


Habeas Corpus: Criminal Law. This case is controlled by the 
opinion in Draper v. Sigler, ante p. 726, 181 N. W. 2d 181. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


Herbert Daniel Arioso, pro se. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., MESSMORE, YEAGER, SPENCER, 
BOSLAUGH, and Brower, JJ., and Dierks, District Judge. 


SPENCER, J. 

This case, which is an appeal from the dismissal of a 
petition for a writ of habeas corpus, is a companion case 
to Draper v. Sigler, ante p. 726, 131 N. W. 2d 131. Al- 
though the two cases were separately briefed and argued, 
the issues are in all respects exactly the same in the 
two cases. 

Herbert Daniel Arioso, appellant, was sentenced in 
the same court and on the same day as Draper, on a plea 
of guilty to a charge of robbery. He was also sentenced 
to the Nebraska State Reformatory for an indeterminate 
period of not less than 6 nor more than 9 years from 
and after the 28th day of September 1956, and has served 
more than 8 years of the sentence. 

This case is controlled by what we said in Draper v. 
Sigler, supra, and for the reasons set out therein, the 
order of dismissal entered by the district court is in 
all respects correct and is affirmed. 

AFFIRMED. 
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Doris L. WALTERS, APPELLEE, v. WILLIAM K. WALTERS, 


APPELLANT. 
131 N. W. 2d 166 


Filed October 30, 1964. No. 35780. 


1. Divorce. A judgment for child support may be revised or al- 
tered at any time as to future payments if the circumstances 
of the parties change or it shall be to the best interests of the 
children. § 42-812, R. R. S. 1948. 


2. A judgment for child support may be modified only 
upon a showing of facts or circumstances which have occurred 
since the judgment was entered. The judgment is res judicata 
as to all matters existing at the time it was rendered. 

3. A proceeding to modify a judgment for child support 


is not a retrial of the original case or a review of the equities 
of the original decree. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Fempuer, Judge. Affirmed. 


Bertrand V. Tibbels, for appellant. 
Wright, Simmons & Hancock, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
BOSLAUGH, and Brower, JJ., and Dierxs, District Judge. 


BOSLAuGH, J. 

The plaintiff, Doris L. Walters, and the defendant, 
William K. Walters, were married on June 13, 1946. 
On May 29, 1959, the plaintiff was granted a divorce 
from the defendant. The plaintiff was awarded the cus- 
tody of their three children together with alimony and 
child support. 

On October 21, 1963, the defendant filed a petition 
to modify the judgment of May 29, 1959, by canceling 
all future payments of child support. After a hearing 
upon the merits of the petition the trial court found 
generally against the defendant and refused to modify 
the judgment of May 29, 1959. The defendant has ap- 
pealed to this court. 

The defendant was represented by counsel in the 
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original divorce proceeding. On May 27, 1959, he en- 
tered into a written stipulation with the plaintiff con- 
cerning the disposition of their property, the custody of 
their children, and the child support and alimony to be 
awarded to the plaintiff in the event a divorce was 
granted. The judgment entered on May 29, 1959, ap- 
proved the stipulation of the parties and incorporated its 
terms and provisions in the judgment. The plaintiff 
was awarded the custody of William Keith Walters, 
then 12 years of age; Richard Owen Walters, then 9 
years of age; and Greg Nordell Walters, then 8 years of 
age.. The defendant was ordered to pay child support at 
the rate of $100 per month until each child reached 
the age of 18 years, married, became self-supporting, 
or died. As each child reached the age of 18 years, mar- 
ried, died, or became self-supporting, the payments were 
to be reduced successively from $100 per month to $75 
per month and $37.50 per month. The payments were 
to terminate when all three children had reached the 
age of 18 years, had married, had died, or had become 
self-supporting. None of these events have occurred 
-as to any of the children at this time. 

The petition to modify the judgment of May 29, 1959, 
alleged that since the entry of the decree the defendant 
had become permanently and totally disabled “for all 
practical purposes,” that his personal estate had been 
wholly exhausted, and that he was unable now and will 
be unable in the future to comply with the judgment. 

The evidence shows that the defendant is afflicted with 
epilepsy and suffers from both grand mal and petit 
mal seizures. The defendant’s mentality is below av- 
erage and there has been a gradual decrease in his mental 
capacity. The defendant is not able to do work that 
requires mental acuity but is capable of doing work 
on the ground which is away from dangerous moving 
machinery, livestock, or similar hazards. 

A judgment for child support may be revised or al- 
tered at any time as to future payments if the circum- 
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stances of the parties change or it shall be to the best 
interests of the children. § 42-312, R. R. S. 1943. A 
judgment for child support may be modified only upon 
a showing of facts or circumstances which have occurred : 
since the judgment was entered. Griess v. Griess, 161 
Neb. 1, 71 N. W. 2d 513. The judgment is res judicata - 
as to all matters existing at the time it was rendered. 
Dunlap v. Dunlap, 145 Neb. 735, 18 N. W. 2d 51. 

The defendant in this case has been afflicted with . 
epilepsy since he was 15 years of age. Apparently, his 
mental condition is a result of his illness and any change 
in his mental condition that has occurred since May 
29, 1959, appears to be the result of the normal course . 
of his illness. 

The defendant lives on a farm with his mother. The 
defendant has helped with the farm work. His mother 
has given him money to help pay the child support, his 
other expenses, and have a little spending money. There 
is some indication in the record that the financial situa- 
tion of the defendant’s mother has changed and that 
she will not give the defendant the same amount of 
money in the future that she has given to him in the 
past. 

The record in this case does not show a change of 
circumstances sufficient to require the modification of 
the judgment for child support. Although the defend- 
ant may not have sufficient income or personal estate at 
this time to make the payments required under the de- 
cree, his situation is not materially different from what 
it was at the time the judgment was rendered. 

The defendant cannot obtain a modification of the 
judgment at this time upon a showing that the payments 
required by the judgment were beyond his ability’ at 
the time the judgment was entered. A proceeding to 
modify a judgment for child support is not a retrial of - 
the original case or a review of the equities of the orig- 
inal'decree. Morris v. Morris, 137 Neb. 660, 290 N.W. 
720; McIlwain v. McIlwain, 135 Neb. 705, 283 N. W. 845. : 
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The defendant relies upon Sullivan v. Sullivan, 141 
Neb. 779, 4 N. W. 2d 919, and Wassung v. Wassung, 136 
Neb. 440, 286 N. W. 340. These cases involved factual 
situations where there had been a change in the cir- 
cumstances of the parties. They do not support the 
defendant’s claim for relief in this case. 

The judgment of the district court is affirmed. The 
plaintiff’s attorney is allowed the sum of $200 for his 


services in this court. 
AFFIRMED. 


Miuprep M. BEVERIDGE, APPELLANT AND CROSS-APPELLEE, 


v. MILLER-BINDER, INC., APPELLEE AND CROSS-APPELLANT. 
131 N. W. 2d 155 


Filed October 30, 1964. No. 35733. 


1. Fraud. False representations, in order to found an action in 
the nature of deceit, must not consist merely of promises to be 
performed in the future, and generally not merely of expres- 
sions of opinion by a vendor as to the quality of his goods. 
Ordinarily they must be representations of existing facts. 

2. Fraud: Damages. In cases where there has not been a re- 
scission, the remedy is damages for the fraud; the burden in 
such cases is on the person alleging the fraud or misrepresen- 
tation to prove it and the amount of his damages, and the meas- 
ure thereof is the difference between the article or thing if it 
had been as represented and its actual value. 

3. Damages: Trial. When the alleged measure of damages is 
challenged by objections to the pleading or evidence, by a mo- 
tion for a directed verdict, or by a tender of an instruction, the 
correct measure of damages must be given to the jury and 
there must be evidence in the record to support it. 

: Where there is a material variance in the 

measure of damages and the evidence, and objection thereto is 

timely made, a judgment obtained thereon cannot stand. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Frost, Meyers & Farnham and Frederick J. Stoker, for 
appellant. 
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John W. Delehant, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, and BRowER, JJ., and Dierks, District Judge. 


CARTER, J. 

This is an action for fraud, deceit, and misrepresenta- 
tion. Plaintiff alleged that she purchased a lot from the 
defendant for the purpose of building a house thereon 
and that the defendant misrepresented the quality and 
depth of the filled ground upon it. The jury returned a 
verdict for the plaintiff. The defendant moved for 
judgment notwithstanding the verdict and in the alterna- 
tive for a new trial. The trial court sustained defend- 
ant’s motion for a new trial, and plaintiff appealed. De- 
fendant cross-appealed, alleging that the trial court 
erred in not sustaining its motion for judgment notwith- 
standing the verdict. 

The evidence shows that plaintiff purchased two 
lots from the defendant at different times previous to 
the purchase of the lot involved in the present litigation. 
She called Verne W. McKinley, a sales representative 
of the defendant, about the purchase of the lot here 
involved. In response to her call, McKinley called at 
plaintiff's home and sold the lot to her for $3,350, the 
owner’s asking price. About 1 year later plaintiff em- 
ployed a contractor to dig the basement and construct 
the footings for the foundation. In proceeding with 
the work the contractor discovered that certain areas of 
the lot were filled, uncompacted dirt, of a maximum 
depth of 12 feet or more. The filled dirt was so loose 
that the ditches for the foundation footings caved in 
and increased the anticipated cost to such an extent that 
plaintiff discontinued work on the project. 

The evidence shows that foundation footings require 
a depth of 8 inches in naturally compacted ground when 
it is below the frost line. When such footings are open 
and not below the frost line, a depth of 40 to 48 inches 
is required. It is necessary in constructing foundation 
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footings for a residence property that such footings 
rest on the natural ground unless the compaction of the 
filled dirt is sufficient to bear the weight of the con- 
struction. In the instant case it was necessary to place 
the foundation on the solid ground below the filled dirt. 
This necessitated the construction of the footings as 
much as 12 feet below the surface of the filled area, 
which condition, when discovered, caused the plaintiff 
to terminate the work. 

It is the contention of the plaintiff that McKinley 
falsely represented the depth of the filled area on the 
lot, to her damage, which is the basis of her action for | 
damages. Plaintiff testified as follows: “And it was a 
year after I bought the lot that this happened and I 
started digging, so I can’t remember the exact words 
that he used, except that I know he assured me that it 
wasn’t a bad fill-in.” On redirect examination she 
testified that McKinley said: “It was either four or 
six” feet that she might have to go down. This is all the 
evidence in the record as to the representations made 
by the defendant or its agent as to the depth of the filled 
dirt on the lot. McKinley testified that he did not know 
about the depth of the fill and that he did not make any 
statement about the depth of the fill. 

We think the jury could find defendant’s agent rep- 
resented that the fill dirt was 4 to 6 feet in depth when 
in fact it was in excess of 12 feet. Such a representation, 
if found to have been made, is a representation of a fact 
within controlling rules on the subject. 

In Cook Livestock Co., Inc. v. Reisig, 161 Neb. 640, 74 
N. W. 2d 370, this court said: ‘False representations, in 
order to found an action in the nature of deceit, must 
not consist merely of promises to be performed in the 
future, and generally not merely of expressions of opin- 
ion by a vendor as to the quality of his goods. They must 
be representations of known existing facts.” See, also, 
Esterly Harvesting Machine Co. v. Berg, 52 Neb. 147, 
71 N. W. 952; Beltner v. Carlson, 153 Neb. 797, 46 N. W. - 
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2d 153. The evidence that McKinley represented that 
“it wasn’t a bad fill-in” is obviously a mere expression of 
opinion and not a representation of existing fact. But the 
representation that the fill was 4 to 6 feet in depth is a 
representation of an existing fact and, if established, is 
actionable. 

With regard to the measure of damages, the trial 
court instructed the jury as follows: “In determining 
the amount of the plaintiff’s damages you shall consider 
the following. 1. The difference between the actual value 
of the property at the time of purchase and the value 
the property would have had if it was as represented; 
and, 2. The cost of excavating and refilling the excava- 
tion.” This is the correct measure of damages. Welch 
v. Reeves, 142 Neb. 171, 5 N. W. 2d 275. 

It is the contention of defendant that the judgment for 
$2,800 is not sustained by the evidence. There is evi- 
dence in the record that the lot in question had a present 
value of $1,000. There is no evidence in the record 
as to the value of the lot if it had been as represented. 
The contract of sale to the plaintiff was offered in evi- 
dence, showing the purchase price of the lot to be 
$3,350. Such evidence is not material and is not com- 
petent evidence of the value of the lot if it had been 
as represented. 

In Rankin v. Bigger, 128 Neb. 800, 260 N. W. 202, this 
court said: “In cases where there has not been a re- 
scission, the remedy is damages for the fraud; the bur- 
den in such cases is on the person alleging fraud to prove 
both the fraud and the amount of his damages, and 
the measure thereof is the difference between the article 
or thing if it had been as represented and its actual 
value.” See, also, Welch v. Reeves, supra. 

The plaintiff appears to rely on the rule that when 
a certain theory as to the measure of damages is relied 
on by the parties in the trial as the proper one, it will 
be adhered to on appeal whether it is correct or not. 
But in the instant case the defendant moved for a di- 
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rected verdict. We have held this to be a proper way-.to 
test the correctness of the measure of damages. In its 
motion for a directed verdict the defendant gave as one 
of its reasons the following: ‘“* * * and also for the 
additional reason that the plaintiff failed to introduce 
any competent evidence of the value of the premises 
in question, if they had been as allegedly represented 
by the defendant; and since the plaintiff has failed to in- 
troduce any such evidence, there has been a complete 
lack of competent evidence on the issue of damages.” 

In Haarberg v. Schneider, 174 Neb. 334, 117 N. W. 2d 
796, this court said: ‘In the instant case, the petition 
was not attacked by motion or demurrer for failure to 
allege the proper measure of damages. The defendant 
asserts, however, that he made a motion for a directed 
verdict which had the effect of raising the question. 
The motion was: ‘The defendant at this time moves the 
Court for a directed verdict on the ground that the 
plaintiff has not shown sufficient evidence to sustain 
his petition.’ It will be observed that the form of the 
motion'for a directed verdict is consistent with the meas- 
ure of damages alleged in the petition. We think the 
case was tried on the theory that the measure of dam- 
ages set out in the petition was the correct one and that 
the decision of the case is controlled by our holding in 
Welch v. Reeves, supra. The case having been tried by 
both parties on the measure of damages stated in plain- 
tiff’s’ petition, we shall adhere to that theory on this 
appeal, although it is not a correct one.” 

Where the measure of damages has been challenged 
by objections to the pleading or evidence, or by motion 
for a directed verdict, or by a tender of an instruction, 
the rules announced in Welch v. Reeves, supra, and 
Haarberg v. Schneider, supra, have no application. Such 
an objection is timely made and requires the submission 
of the correct measure of damages to the jury if there 
is competent evidence to support it. 

In the instant case the plaintiff pleaded the following 
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measure of damages: “That the sale of said lot to the 
plaintiff by the defendant was procured by fraud and 
misrepresentation and the plaintiff in the purchase of 
said lot for the purpose of building a house thereon has 
been damaged in the amount of $2789.00; the same being 
for $339.00 for excavations for footings not usable under 
the prevailing conditions; $100.00 to refill said excava- 
.tions to maintain a temporary safe condition of the land; 
and $2,350.00 as the difference between the purchase 
price of $3,350.00 and the actual value of said lot of 
$1,000.00.” The measure of damages pleaded was in- 
correct and was properly objected to in the motion for 
a directed verdict. The only evidence in the record 
supports the erroneous theory of damages pleaded by 
the plaintiff. There is no evidence of the value of the 
lot if it had been as represented. Even though the 
_trial court correctly instructed the jury on the measure 
of damages, there is no evidence to support the verdict 
rendered under the instructions of the court, to which 
‘objection was made in the motion for a directed verdict 
and in the motion for a new trial. Under such circum- 
stances the trial court properly granted a new trial. 

Defendant contends on cross-appeal that its motion for 
judgment notwithstanding the verdict was erroneously 

overruled. In this respect we point out that there was 
evidence offered on the two items totalling $439. The 
jury could properly find for the plaintiff for this amount 
if it found that misrepresentation had been established. 
A judgment for plaintiff could properly be found, but not 
in the.amount of $2,800. The judgment was excessive 
as a matter of law. The motion for judgment notwith- 
standing the verdict was properly overruled. 

For the reasons stated, the order of the trial court in 
granting a new trial is correct and ‘its judgment is 
affirmed. 

AFFIRMED. 
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Lypia GROSKOPF SPANGLER, APPELLANT, V. TERRY 
CARPENTER, INCORPORATED, ET AL., APPELLEES. 
131 N. W. 2d 159 
Filed October 30, 1964. No. 35835. 


1. Workmen’s Compensation. In a workmen’s compensation case 
disability is determinable by a consideration of employability 
and earning capacity. 


2. The burden is on a plaintiff in a workmen’s compensa- 
tion case to prove a right of recovery. 

3. The rule of liberal construction of the Workmen’s Com- 
pensation Act does not apply to the evidence to support a claim. 

4. In a rehearing in the Nebraska Workmen’s Compensa- 


tion Court a de novo consideration is required. 

5. Workmen’s Compensation: Appeal and Error. On appeal to 
the district court in a workmen’s compensation case the hear- 
ing is by review of the transcript of the proceedings from the 
Nebraska Workmen’s Compensation Court. 

On appeal to the Supreme Court in a work- 

men’s compensation case the consideration is de novo on the 

record from the district court. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEIDLER, Judge. Affirmed. 


Holtorf, Hansen, Fitzke & Kortum, for appellant. 
Lovell & Raymond, for appellees. 


Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action by Lydia Groskopf Spangler, plain- 
tiff and appellant, against Terry Carpenter, Incorporated, 
and Employers Mutual Liability Insurance Company of 
Wisconsin, a corporation, defendants and appellees, to 
recover workmen’s compensation on account of alleged 
injuries sustained by the plaintiff on February 10, 1961, 
in an accident which she claims occurred while she was 
engaged in employment by the defendant Terry Carpen- 
ter, Incorporated, and on account of which she is en- 
titled to recover from this defendant, and the other 
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defendant, who is the workmen’s compensation insur- 
ance carrier. 

The action was originally commenced by the filing 
of a petition in the workmen’s compensation court on 
January 10, 1963. The defendants filed an answer, 
issue was joined, and trial was had before a single 
member of the workmen’s compensation court, and an 
award was made and filed on June 6, 1963, in favor of 
the plaintiff and against the defendants. There is no 
record of the evidence on which the award depends. 

On June 17, 1963, the plaintiff filed a refusal to accept 
the findings and award, and requested a rehearing, re- 
versal,'and modification by the workmen’s compensation 
court sitting en banc. Rehearing was had as requested. 

At the rehearing the parties adduced their evidence 
bearing on the question of the happening of the acci- 
dent, the plaintiff’s injuries, if any, and the character 
and extent of the liability, if any, of the defendants on 
account thereof. A record of this evidence was made 
and preserved. On the basis of this record and the is- 
sues as defined by the pleadings an award was made by 
the workmen’s compensation court on rehearing. .This 
was made November 21, 1963. This award contained 
the findings of the court and its judgment as to the 
amount, kind, and character of relief to which the plain- 
tiff was entitled. From this judgment the plaintiff ap- 
pealed to the district court on the ground that the judg- 
ment was not, under the facts and the law, sufficient. 

A trial was had in the district court and in that court 
it was submitted, from the standpoint of evidence, on 
the record which was taken and preserved in the case on 
rehearing in the workmen’s compensation court. No 
other evidence was received or offered in the district 
court. 

In the district court in response to the petition of 
plaintiff, the defendants by answer declared their ac- 
ceptance of the award made by the workmen’s compen- 
sation court sitting en banc, and requested affirmance 
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thereof by the district court. On this record the district 
court affirmed the award of the workmen’s compensation 
court and rendered judgment accordingly. It is this judg- 
ment of the district court that the plaintiff seeks to have 
reversed in the appeal here. 

By the appeal the plaintiff does not contend that she 
is not entitled to receive the benefits in her favor de- 
clared in the judgment, but only that on the evidence 
and under law she is entitled to benefits in excess of 
those awarded to her. 

. Except in a single particular there is Antbing which 
may be regarded asa dispute in the evidence. Except 
as to this one instance the only question is that of 
whether or not the evidence of plaintiff is sufficient as 
prima facie proof that.she is entitled to an award in 
excess of the award of the workmen’s compensation 
court which was approved by the judgment of the dis- 
trict court. 

Before the workmen’s compensation court the plain- 
tiff adduced her evidence much of which was admitted 
over objections and rulings by that court adverse to the 
defendants, but no point of this was made in the trial 
in the district court by the defendants. 

The sum total of the defensé amounted to an admission 
by the defendants that the evidence of plaintiff was 
sufficient to sustain that portion of her claim which was 
awarded by the workmen’s compensation court and 
thereafter affirmed by the judgment of the district 
court. 

The only evidentiary dispute related to the question 
of the degree of permanent partial disability of the 
plaintiff flowing from the accident. Two doctors who 
testified on behalf of plaintiff as expert witnesses fixed 
this disability, one at not to exceed 10 percent, and the 
other at 10 percent to 50 percent. Included in the testi- 
mony of neither of these witnesses is there any reference 
to described and known injury to any physical bodily 
structure or structures. It is pointed out further that 
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there is no evidence in the record describing any par- 
ticular described and known physical injury to the 
plaintiff. - 

A third doctor ‘tio testified on behalf of the defend-. 
ants gave it as his opinion that the disability amounted 
to from 5 percent to 10 percent. In the light of this evi- 
dence and testimony of the plaintiff that before the acci- 
dent she could in her employment handle packages of. 
50 pounds in weight, but that after returning to work 
she could not handle such packages, the workmen’s. com- 
pensation court found that her permanent partial dis- 
ability was 10 percent. No other element of disability 
was supported by evidence. The award and judgment 
for temporary total disability was for $37 a week for 
53 2/7 weeks and the award and judgment for perma- 
nent partial disability was $5.33 a week for 246 5/7 
weeks. The plaintiff claims the period for temporary 
total disability should be increased to 71 4/7 weeks 
and that the weekly rate for permanent partial dis- 
ability should be increased to $13.34 or 66% percent 
of $20, which $20 amount was the amount her rate of 
pay was reduced in her employment after the accident 
below the payment received before the injury. 

In a workmen’s compensation case disability is deter- 
minable by a consideration of employability and earn- 
ing capacity. Pavel v. Hughes Brothers, Inc., 167 Neb. 
727, 94 N. W. 2d 492; Miller v.. Peterson, 165 Neb. 344, 
85 N. W. 2d 700; § 48-121, R. S. Supp., 1963. In this case 
there is an absence of evidence in the field of employ- 
ability from April 18, 1961, until plaintiff was employed 
by Corks and Cans February 18, 1963. 

In the light of the absence of evidence covering this 
period as to employability, it may not well be said that 
the plaintiff is entitled to recover in the area anything 
in excess of what was awarded and for which judgment 
was rendered. 

These disputed questions were resolved in favor of the 
defendants and from examination of the record it may 
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not well be said that any error unfavorable to the plain- 
tiff was involved. 

In addition to these portions of the claim of plaintiff, 
she claimed the right to recover for numerous other 
items the details of which are not required herein but 
they are all referred to in the transcripts and the award 
of the workmen’s compensation court. That court had a 
hearing thereon and refused allowance of many of them 
and made its findings and adjudication thereon, all of 
which appears in the award from which appeal was 
taken to the district court. It is this group of items, 
together with the two which have already been con- 
sidered herein, which were disallowed and this dis- 
allowance was affirmed by the district court. As to 
other allowances which were made in favor of the plain- 
tiff there is no dispute. 

At no point in the proceedings, in either the work- 
men’s compensation court or the district court, did the 
plaintiff offer competent evidence of probative value on 
the items of costs to her which she testified were obliga- 
tions of the defendants in these areas. It is true that 
there was hearsay evidence and conclusions given by 
witnesses in the bill of exceptions, properly objected to, 
and the pleadings denied any duty or legal obligation 
on the part of the defendants to make payment therefor. 

The burden of proof was on the plaintiff to prove 
that these items of claim were compensable under the 
Workmen’s Compensation Act in this action, the con- 
sideration of which must be de novo in this court. 

On the question of the burden of proof this court has 
said: “The rule of liberal construction of the Work- 
men’s Compensation Act applies to the law, not to the 
evidence offered to support a claim by virtue of the 
law. The rule does not dispense with the necessity that 
claimant prove his right to compensation within the 
rules above set out, nor does it permit a court to award 
compensation where the requisite proof is lacking.” Dietz 
v. State, 157 Neb. 324, 59 N. W. 2d 587. See, also, Hass- 
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mann v. City of Bloomfield, 146 Neb. 608, 20 N. W. 2d 
592; Beam v. Goodyear Tire & Rubber Co., 152 Neb. 
663, 42 N. W. 2d 293. 

The procedure which was applicable in this case was 
that on the rehearing in the compensation court a de 
novo consideration was required. § 48-179, R. R. S. 
1943. On appeal to the district court the filing of a 
petition and a transcript of the proceedings before the 
compensation court together with a bill of exceptions 
was required, after which the district court was re- 
quired to examine the record coming to it from the com- 
pensation court and render its judgment. §§ 48-181, 48- 
182, and 48-184, R. R. S. 1943. On appeal to this court a 
consideration de novo was required on the record which 
came from the district court. § 48-185, R. R. S. 1943. 

The effect of the findings and judgment of the work- 
men’s compensation court and of the district court was 
to say that there was a total lack of competent evidence 
of probative value to amount to a prima facie showing 
that these disputed items or any of them were recover- 
able in this action by the plaintiff from the defendants. 

A review of the record de novo by this court leads to 
the same conclusion in this respect. The judgment of the 
district court is therefore affirmed. 

AFFIRMED. 


Jor D, PIERCE ET AL., APPELLEES, V. HERMAN RABE ET AL., 


APPELLANTS. 
131 N. W. 2d 183 


Filed November 6, 1964. No. 35711. 


1. Easements: Adverse Possession. The use and enjoyment which 
will create title by prescription to an easement are substan- 
tially the same in quality and characteristics as the adverse 
possession which will give title to real estate. The use and 
enjoyment must be adverse, under claim of right, continuous, 
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notorious, exclusive, with the knowledge and acquiescence of 

the owner of the servient tenement, must continue for the full 

prescriptive period, and must be substantially identical. 

To establish a prescriptive right to an ease- 

ment, all of the elements of a prescriptive use and enjoyment 

must be established by clear, convincing, and satisfactory 
evidence. 

3. Highways. If the owner of land encloses it with a fence and 
installs gates therein at the entrance and exit where the right- 
of-way is claimed across the tract, it is evidence that he recog- 
nizes the right of those who use the road to continue to use it. 

4. Easements: Adverse Possession. If a claimant has shown no- 
torious, continuous, and unmolested use of land for a period 
of time sufficient to acquire an easement by adverse use, it will 
be presumed to have been under a claim of right. The owner 
of the servient estate, in order to avoid the acquisition of an 
easement by prescription, has the burden of rebutting the 
presumption by showing the use to have been permissive. 

5. Highways. It is not indispensable to the establishment of a 
highway by prescription that there has been no deviation in 
the line of travel. If the course of travel has remained sub- 
stantially unchanged for the full period, it is sufficient even 
though at times, to avoid encroachments, obstructions, or the 
like upon the road, there have been slight changes in the line 
of travel. 

If the owner of land over which a road extends changes 
the route for his convenience or advantage, and if the public 
continues the use of the highway as changed and public au- 
thorities expend public funds on the improvement of the high- 
way, the owner of the land cannot question the identity of the 
line of travel. The public right therein does not become extin- 
guished but exists in the highway as changed and the owner of 
the land may not question the identity of the course of the 
highway. 


Change in the course of a road after the right of the 
public is established by use for the statutory period does not 
defeat the public right to the use of the road as previously 
established. 

8. Appeal and Error. While the law requires this court, in de- 
termining an appeal in an equity action involving questions of 
fact, to reach an independent conclusion without reference to 
the findings of the district court, this court will, in determin- 
ing the weight of the evidence, where there is an irreconcilable 
conflict therein on a material issue, consider the fact that the 
trial court observed the witnesses and their manner of testifying. 
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Appeal from the district court for Boyd County: 
Wiiiram C. SMITH, JR., Judge. Affirmed. 


Robert V. Hoagland, for appellants. 
W. L. Brennan, for appellees. 


Heard before WuirteE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Brower, J. 

Plaintiffs Joe D. Pierce and H. R. Pierce, brothers as 
coowners of certain land mentioned herein, brought this 
action in the district court. for Boyd County, Nebraska, 
against the defendants Herman Rabe and Emelia Rabe, 
husband and wife, to procure an injunction enjoining 
defendants from erecting and padlocking gates or in- 
terfering with the plaintiffs’ right to use a road extend- 
ing east and west over and entirely through the defend- 
ants’ land which connects the plaintiffs’ premises with 
a road running north and south on the section line three- 
fourths of a mile east of plaintiffs’ land. 

The parties will be designated as they were in district 
court except where one is referred to when their first 
and last names or initials will be used. 

The county judge had issued a temporary order re- 
straining the defendants from padlocking the gates. In 
district court a similar temporary injunction was entered 
based on the stipulation of the parties. At the conclu- 
sion of a trial to the court the temporary order was made 
permanent, and the defendants’ motion for a new trial 
having been overruled, they have appealed to this court. 

The defendants assign as errors to the trial court 
that its decision is contrary to the law and the evidence; 
that the court erred in finding from the evidence that a 
public road had been established for the requisite period 
of time by prescription; and that the court erred in 
failing to quiet title to the real estate as prayed for by 
defendants as against a purported clause in the deed 
from the defendants to Boyd County which referred to 
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an accommodation road and will be hereafter set out. 

The defendants own a tract of 160 acres of land in the 
center of Section 33, Township 35 North, Range 14 West 
of the 6th P.M., in Boyd County, consisting of the four 
contiguous regular governmental 40-acre divisions of 
said section which have a common point at the center 
thereof. 

The plaintiffs own approximately 320 acres to the west 
thereof in Sections 33, 32, and 29 of the same township 
and range. 

The premises of both parties have a common bound- 
ary 80 rods long. This boundary consists of the west 
line of the southeast quarter of the northwest quarter 
of said Section 33, owned by the defendants, which is 
also the east line of the southwest quarter of the north- 
west quarter of said section belonging to the plaintiffs 
who own the entire 80 acres contained in the west half 
of the northwest quarter of said section as a part of 
their 320 acres. 

Ponca Creek traverses the area involved entering the 
eastern boundary of the defendants’ land from whence 
its course proceeding upstream bends southward and 
thereafter turns northerly and winds through the de- 
fendants’ land and crosses the boundary common to 
both parties about 30 rods south of its northernmost 
extent. 

On the east line of Section 33 is a county road run- 
ning north and south along the section’s entire length. 
The road in controversy starts just to the north of the 
half-section line joining the said county road from the 
west, and proceeds west 80 rods to the east line of the 
160-acre farm of the defendants. This portion of the road 
was deeded to the county by the conveyances hereinafter 
discussed. It is 40 feet wide. Thereafter the remain- 
ing portion of this alleged roadway, which is the real 
subject of the controversy, proceeds north on the east side 
of the defendants’ premises for about 40 rods where it 
turns west and extends in a westerly direction, but not 
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on a completely straight line, near or through but in 
any event past defendants’ homestead and buildings to 
a point near the north bank of Ponca Creek. There 
it angles more to the northwest crossing the common 
boundary line into the plaintiffs’ premises about 20 rods 
south of the northwest corner of the defendants’ farm. 
After that it proceeds in a northwesterly direction to 
the plaintiffs’ home and buildings, and then turning first 
northerly and then northwesterly, crosses the southwest 
corner of Section 28 and enters Section 29 to the west. 
There is a public township road between those sections 
which apparently the road in question eventually joins. 
The evidence as to this latter road is somewhat con- 
flicting. Joe Pierce and the plaintiffs’ witnesses testify 
that it is almost impossible to traverse except on horse- 
back or foot on most all occasions and the defendants 
refute this at least to some extent. The evidence seems 
to establish that the terrain it traverses after leaving the 
plaintiffs’ building area is quite rough and the road 
has not been kept in repair. Because of this at least, the 
road is practically impassable for trucks, implements, 
or loads of hay. The neighboring towns to the south in 
which many farmers traded could not be reached over 
this road going north without a long circuitous journey. 

The testimony concerning the use of the road by the 
public is in great conflict. That favoring the plaintiffs 
will be first summarized. The plaintiff Joe Pierce is a 
single man 60 years of age. His brother, H. R. Pierce, 
lives at Lincoln. Joe Pierce lived with his brother, 
Albert, now deceased, on the land the plaintiffs now 
own from 1932 to 1936. His mother formerly owned it. 
Later he moved away but came back and now occupies it. 
Prior to 1933 the buildings on plaintiffs’ land were on the 
south side of Ponca Creek but about that year they 
were moved to their present location on the north side. 
In addition to the plaintiff Joe Pierce, nine other wit- 
nesses testified as to the use of this road by others. 
They included those whose ages were 66, 67, 59, and 
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71, respectively. Several of them had lived in the vi- 
cinity all their lives and purported to know of the use 
made of this road over a great many years. Most of them 
had lived on farms on and near it; others had relatives 
or friends residing thereon whom they visited. In some 
instances they relate driving to town on it or taking their 
children to school. There was testimony as to this road 
and the travel on it in 1910, and up to the padlocking 
of the gates by the defendants in 1963. The testimony 
of several related only to particular periods and a great 
amount of the evidence concerned the years 1910, 1911, 
1923, and other years in the 1920’s or 1930’s. However, 
by dovetailing the several periods concerning which there 
is testimony and relating that to what was said by wit- 
nesses whose accounts cover many years, there is sub- 
stantial evidence that throughout the period it was 
traveled by the public although recently to a lesser 
extent. In the earlier years the area had been much 
more thickly settled and there were homes on every 
quarter section. Because of recent agricultural develop- 
ments farms were consolidated, the number of homes 
reduced, and travel from the west on this road has 
markedly diminished. In the earlier periods those trav- 
eling by horse and buggy cut across the unfenced pas- 
tures involved and drove on different trails running 
across them. However, there is evidence that for more 
than 10 years at a time the defendants’ premises were 
fenced and two to four gates were maintained on this 
road as it crossed the defendants’ premises. 

In the latter years the plaintiffs’ land was apparently 
the only one having a residence on this road to the west 
of the defendants’ premises. Joe Pierce testified he, his 
friends, and others continued to use it. After the giv- 
ing of the deeds to the county, the road through Rabes’ 
160-acre farm had been graded although by whom he 
does not say, and on several occasions the snow had 
been removed therefrom by the county. All witnesses 
agree they had never asked nor were given permission 
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to travel on it although no one had ever objected to its 
use. Some said the course of the road had changed 
over the years to an extent which varied considerably in 
the testimony. Most of them, however, agreed its 
course throughout the period was substantially the same. 
It appears at one time it ran south of the defendants’ 
building spot and now runs through them, a difference 
of a few rods. The bridge the county later built was 
in a slightly different position from the original ford 
or a previous bridge built by the cooperation of the 
neighborhood. 

The résumé of the testimony of the two defendants 
and their witnesses with respect to the use by the public 
of the road in question is now set forth. Herman Rabe 
is 60 years of age. He has lived in Boyd County all his 
life but became acquainted with the vicinity for the 
first time in 1932. He leased the land now owned by 
them either in that year or 1933 from Herb Audiss, one 
of his predecessors in title, and has lived on the prem- 
ises ever since. He rented the land but not the buildings 
now owned by the plaintiffs from March 1, 1952, to 
March 1, 1958. Defendants bought the 160 acres they 
had first leased from the Audiss family by deed dated 
February 26, 1947. When they went into possession 
of the 160 acres under the lease, Herman Rabe testified 
there were two different trails across the defendants’ 
land, one to the north from the defendants’ buildings 
and another running east and west, but in 1947 he says 
the trail to the west was changed by 20 rods. In 1933 the 
trails through the land were not used by many people. 
There were then too many gates, at least four, upon 
it. The defendants and others with whom he traded 
work, and Emma Zimmerley, a neighbor, traveled on,it. 
While renting the Pierce place, Joe Pierce came out 
about once a month to look things over. Art Audiss, who 
had farmed the Pierce place, took his children to school 
on these trails. According to him most of them did not, 
however, use this entire road in question but took the 
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other trail from the north down the hill to the buildings 
on the defendants’ farm and then on west to the land 
which is now the plaintiffs. He said the road over the 
hill has not been used for from 12 to 14 years. He 
further testified to many changes in the road across 
his place from east to west. These changes he says were 
made about 1947, about the time the grade was built. 
What grading was done through his farm was done by 
him. Snow removal was not mentioned by him. From 
1953 to 1960 no one traveled the east-west road entirely 
through the 160 acres except Joe Pierce and his friends. 
In 1947 William Gently had used it. 

Emelia Rabe gave testimony quite similar to her 
husband although she gave the names of more people 
who had used the trail, most but not all of whom she 
said came down the hil] from the north. Some of the 
witnesses that testified for the plaintiffs might have 
used the trails whom she had not noticed. 

Only two other witnesses testified for the defendants 
with regard to the use of the roads or trails which went 
through the defendants’ land. They were husband and 
wife. They lived at Bonesteel, South Dakota. The hus- 
band had rented the defendants’ 160 acres from their 
predecessor in title for the 3 years prior to 1933. They 
had not lived in the locality nor been on the premises 
before or since. During their occupancy of the land, 
the husband testified that not many drove across the 
land at that time. He could not recall many except the 
tenants who then occupied the plaintiffs’ property and 
two other families whom he named. Some of them went 
north up the hill from the buildings and some went east 
across the place. The neighbors never asked permission 
to use such trails. A few times he used the portion of 
this road that went further west through the plaintiffs’ 
land to get north to the school house. He said there 
was a gate on this road but he could not remember 
where it was and he tells of a bridge but from the rec- 
ord it is difficult to tell where this bridge was located. 
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The wife’s testimony is much the same although she 
does definitely refer to the.road going east out of the 
plaintiffs’ place and as to its being used only by a few. 

A witness for the plaintiffs testified on rebuttal that 
he had lived on an adjoining farm north of the defend- 
ants’ farm for 13 years and had owned it for the last 
10. He said there really was no road going north up 
the hill from defendants’ land. He described it as just 
where “they” went up the hill to other land formerly 
belonging to ‘‘Audiss” which “Rabe” farmed. No ma- 
chinery could be taken up the hill as it was too sandy 
unless the ground was frozen, or strawed in summer. 
One would have to travel by saddle horse or horse and 
buggy. He had lived in the community 64 years. He 
had gone into the defendants’ premises with a horse 
and buggy both from the north and east. The road 
north up the hill from defendants’ place had never 
gone out to the road as there were too many creeks to 
cross. 

Another aspect of this case concerns the deed given 
by the defendants to Boyd County. When defendants 
bought their farm in 1947, the conveyance to them in- 
cluded in addition to the 160 acres what’ may be described 
as the south rod of the southeast quarter of the north- 
east quarter of said Section 33. By deed dated and ac- 
knowledged May 22, 1947, this was conveyed by the 
defendants to Boyd County. Enough additional land 
adjoining this on the north to make a 40-foot roadway 
was procured by conveyance from others to the county. 
The deed from defendants to the county is in evidence. 
It was not recorded until April 4, 1950, and it appears 
to have been lost for a time. The printed portion of the 
deed has the blanks filled in by typewriter including 
the description of the strip conveyed. Immediately 
thereafter there appears printed by hand in pen and 
ink, the following: “It being the intention that the 
present travelled road across the balance of the Herman 
Rabe land be considered to be an accomodation (sic) 
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road.” Its execution by both defendants was acknowl- 
edged by C. J. Tomek, county clerk of Boyd County, 
and the signatures witnessed by the clerk and Bert 
Kenaston, at that time county supervisor. The testi- 
mony concerning the execution of the deed by the de- 
fendants to Boyd County as well as the insertion of the 
hand printed portion thereof is in great conflict. 

The witness thereon, A. L. Kenaston, testified that 
the land of the plaintiffs and defendants at the time of 
the giving of the deed was in his supervisor district. 
Herman Rabe had talked to him concerning the county 
constructing a bridge on the strip of road leading to de- 
fendants’ land. He had told Rabe the county could 
not place a bridge on a private road and that enough 
land had to be secured to make it a 40-foot road. If 
Rabe would give Pierce an accommodation road and the 
40-foot strip was acquired, the county would build the 
bridge. He testified the deed was drawn up at the 
courthouse and the witness came in when it was being 
prepared. Herman Rabe sat at the end of the counter 
but he does not remember where Emelia Rabe sat, in 
fact, he does not recall whether or not she was there. 
Tomek, the county clerk, asked him to sign as a witness 
and he did so. The phrase in question was in the deed 
when it was signed. It would not have been accepted 
nor the bridge built if it had not been init. He said the 
county wanted “Pierce” to be given a road out and 
the question was whether there was an open road down 
there and they called it “an accommodation road, an 
open road.” The county board had gone down before 
and looked it over. He said that he had never gone to 
defendants’ house with Tomek and the deed was not 
executed there but at the courthouse. 

The defendants both testified that the deed was not 
signed at the courthouse; that Kenaston and Tomek 
came out to the defendants’ house about this bridge and 
told them they would have to deed the county the strip 
for a road; and that they were in the kitchen there on 
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May 22, 1947. On direct examination Herman Rabe 
first said: “Q. Now, at that time, did Mr. Tomek have 
a deed for you to sign prepared? A. He didn’t have 
no deed, no; he just had a piece of paper, and he says 
we will fix it up when we get to town. We signed it, 
but I never got to see it. Q. Did you sign a deed to it, at 
that time? A. If I signed a deed, at that time, the only 
thing I signed was what we signed at our house. Q. 
Showing you, Mr. Rabe, the plaintiffs’ Exhibit number 
six, which purports to be a deed from you and your 
wife to Boyd County, dated May 22, 1947, was that the 
paper that was signed at your house? A. If this paper 
was there at the house; I can’t remember. Q. You did 
sign some paper? A. Yes, I signed some paper there, 
and so did my wife, but I don’t believe this here was 
on that paper, if it was. Q. You say ‘This here,’ to what 
are you referring? A. This part in here (pointing to 
exhibit). Q. When you point out to ‘This here,’ you are 
referring to that part of the instrument that is written 
in pen and ink; or printed in ink? A. Yes. Q. Was that on 
there at the time you and Mrs. Rabe signed it in your 
home? A. I don’t think it was, because I sure would 
not have signed it if it was. Q. Did you have any discus- 
sion, at that time, with Mr. Tomek, as you remember 
now, relative to an accommodation road? A. Well, that 
was never mentioned to me, so if it was in there it 
was put in there afterwards.” Thereafter he testified 
that nothing had ever been said to him about an ac- 
commodation road. Kenaston and Tomek assured him 
defendants would not be “tied down” in any manner. 
The subsequent testimony of both defendants is quite 
positive that the writing was not in the deed when 
signed. It was signed at their home in the kitchen, 
Herman Rabe read it over, and the writing was not 
there. It had to have been inserted later and the first 
time either of them knew about it was at a meeting of 
the county board on January 8, 1963, concerning the 
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road in question, at which they appeared with their 
attorney. 

. This is the substance of the evidence necessary for our 
decision in this case. The substantive law necessary for 
its determination is contained in the opinion of this 
court in State ex rel. Game, Forestation & Parks Com- 
mission v. Hull, 168 Neb. 805, 97 N. W. 2d 535, where 
the pertinent rules are set out as follows: ‘The use 
and enjoyment which will create title by prescription 
to an easement are substantially the same in quality 
and characteristics as the adverse possession which will 
give title to real estate. The use and enjoyment must 
be adverse, under claim of right, continuous, notorious, 
exclusive, with the knowledge and acquiescence of the 
owner of the servient tenement, must continue for the 
full prescriptive period, and must be substantially iden- 
tical. 

“To establish a prescriptive right to an easement, all 
of the elements of a prescriptive use and enjoyment must 
be established by clear, convincing, and satisfactory 
evidence. * * * 

“Tf the owner of land encloses it with a fence and in- 
stalls gates therein at the entrance and exit where the 
right-of-way is claimed across the tract, it is evidence 
that he recognizes the right of those who use the road 
to continue to use it. 

“Tf a claimant has shown notorious, continuous, and 
unmolested use of land for a period of time sufficient 
to acquire an easement by adverse use, it will be pre- 
sumed to have been under a claim of right. The owner 
of the servient estate, in order to avoid the acquisition 
of an easement by prescription, has the burden of re- 
butting the presumption by showing the use to have 
been permissive. * * * 

‘It is not indispensable to the establishment of a 
highway by prescription that there has been no devia- 
tion in the line of travel. If the course of travel has re- 
mained substantially unchanged for the full period, it 
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is sufficient even though at times, to avoid encroach- 
ments, obstructions, or the like upon the road, there 
have been slight changes in the line of travel. 

“If the owner of land over which a road extends 
changes the route for his convenience or advantage, 
and if the public continues the use of the highway as 
changed and public authorities expend public funds on 
the improvement of the highway, the owner of the land 
cannot question the identity of the line of travel. The 
public right therein does not become extinguished but 
exists in the highway as changed and the owner of the 
land may not question the identity of the course of 
the highway. 

“Change in the course of a road after the right of 
the public is established by use for the statutory period 
does not defeat the public right to the use of the road 
as previously established. 

“A public highway may be established by implied 
dedication in this state for use as a public highway if 
there is present an intent to appropriate an easement 
for such public use. The intent may be expressed in 
the visible conduct and acts of the owner if they are 
such as would cause ordinarily prudent men to infer 
an intent to dedicate a right-of-way for a public high- 
way; and if they are so received and acted upon by 
the public, the owner cannot after the acceptance re- 
call his appropriation.” 

Applying the law in the cited case set out, it appears 
that the weight of evidence preponderates in favor of 
the plaintiffs showing an established right of user by 
the public to the road by prescription continued for the 
statutory period of 10 years. In our opinion the use for 
the required period antedated the time when the de- 
fendants came upon their lands as tenants and continued 
thereafter. That the roadway was not used to the same 
extent in later years would not terminate the right of 
user. It appears to be still traveled by some. The 
lesser use at present is accounted for by the change in 


758 NEBRASKA REPORTS [Vox. 177 


Pierce v. Rabe 


the number of inhabitants in the vicinity. 

The clause in the deed to the county if placed there- 
in before its execution lends support to plaintiffs’ theory 
that the defendants knew and were conceding the plain- 
tiffs had previously a right to travel thereon. It would 
appear the trial court did not base its decision on dedi- 
cation and this court having agreed with its decision it 
is not necessary to determine whether it could be sus- 
tained on other grounds. However, evidence tending 
to show dedication may also bear on the question of 
prescription, and vice versa. Burke v. Diers, 102 Neb. 
721, 169 N. W. 263. This of course depends on whose 
testimony is to be accepted in respect to its execution. 
It is to be noted that the first portion of the direct evi- 
dence of Herman Rabe quoted herein suggests he re- 
membered little of what he signed. The latter portion 
thereof seems to be prompted by the question put to 
him. The subsequent positive testimony of both de- 
fendants stressing their theory of the deed’s execution 
is weakened to a considerable extent by that which 
preceded it. 

“While the law requires this court, in determining an 
appeal in an equity action involving questions of fact, 
to reach an independent conclusion without reference 
to the findings of the district court, this court will, in 
determining the weight of the evidence, where there is 
an irreconcilable conflict therein on a material issue, 
consider the fact that the trial court observed the wit- 
nesses and their manner of testifying.” Walkenhorst v. 
Apolius, 175 Neb. 583, 122 N. W. 2d 875. 

The trial court evidently gave credence to the version 
of the evidence given by the plaintiffs’ witnesses. Our 
examination of the record indicates its decision on the 
disputed evidence was correct. We are therefore con- 
strained to accept the evidence offered by the plain- 
tiffs as to the execution of the deed and the presence of 
the clause in the deed with respect to the accommoda- 
tion road. The county was willing to build the bridge 
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if the road in question could be used by the plaintiffs. 
The defendants gave the deed. The road was opened 
and the bridge was built, and apparently the road was 
cleared of snow at times. Under the circumstances the 
defendants are in a poor position to urge no right of 
the public to now use it. Further, the provisions placed 
in the deed to a certain extent indicates the defendants 
knew of the rights of the public in the road when the 
deed was prepared and the clause inserted or they 
would not have made the concession. 

It follows that the judgment of the trial court should 
be and is affirmed. 

AFFIRMED. 


IN RE ADOPTION OF BARRY GENE McCaULEy, A MINOR 
CHILD. 
RoBperT McCAULEY ET AL., APPELLEES, v. EUGENE E. 
STEWART ET AL., APPELLANTS. 
181 N. W. 2d 174 


Filed November 6, 1964. No. 35717. 


1. Adoption of Children. Section 43-104, R. R. S. 1948, provides in 
part: “No adoption shall be decreed unless the petition there- 
for is accompanied by written consents thereto executed by 
* * * (3) both parents, if living; * * * except that consent 
shall not be required of any parent who shall: (a) have 
relinquished the child for adoption by a written instrument; 
(b) have abandoned the child for at least six months next 
preceding the filing of the adoption petition; * * *.” 

Section 43-106, R. R. S. 1948, provides in part: “Con- 
sents required to be given under sections 43-104 and 43-105, 
except under subsection (2) of section 43-104, must be signed 
in the presence of at least one witness and acknowledged before 
an officer authorized to acknowledge deeds in this state.” 

38. Acknowledgments. An acknowledgment is the act by which a 
party who has executed an instrument goes before a competent 
officer and declares or acknowledges the same as his genuine and 
voluntary act and deed. 

4, Adoption of Children. The matter of adoption is statutory, and 
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the manner of procedure and terms are all specifically pre- 
scribed and must be followed. 

5. Equity. A court of equity, in dealing with legal rights, adopts 
and follows the rules of law, in all cases to which those rules 
are applicable, and whenever there is an explicit statute or a 
direct rule of law governing the case in all its circumstances, a 
court of equity is as much bound by it as would be a court of law. 

6. Adoption of Children. Adoption proceedings do not depend upon 
equitable principles. Where the essential statutory require- 
ments have not been met, equity cannot decree an adoption. 

To warrant an adoption under section 43-104, R. R. S. 

1948, it must clearly appear that the natural parents, if living, 

had abandoned the child for a period of at least 6 months. 

In adoption proceedings the welfare of the child is 

not material until either relinquishments, signed, witnessed, and 

acknowledged as provided for by statute, or abandonment as 
prescribed by statute, have been established. 


Appeal from the district court for Dawes County: 
ALBERT W. CriTEs, Judge. Affirmed as modified. 


Merril R. Reller and John McArthur, for appellants. 


Bump & Bump, Charles A. Fisher, and John B. Hen- 
ley, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
Bos.aucH, and Brower, JJ., and Dierks, District Judge. 


MEsSsMorE, J. 

This is an adoption proceeding brought in the county 
court of Dawes County. The petition for adoption was 
filed on September 28, 1962. The petitioners, Eugene 
E. Stewart and Carolyn A. Stewart, were husband and 
wife and residents of Dawes County. The petition al- 
leged that the petitioners desired to adopt Barry Gene 
McCauley, a minor child born in Sheridan County; that 
the care and custody of the minor child was given to 
the petitioners on April 28, 1962; and that the minor 
child was born of the marriage between Robert Mc- 
Cauley and Bonnie McCauley, both of whom executed 
a relinquishment of the child for adoption. The county 
court entered a decree of-adoption finding that all per- 


VoL. 177] SEPTEMBER TERM, 1964 761 
McCauley v. Stewart 


sons interested in the adoption of the minor child had 
been notified of the time and place of hearing. Robert 
McCauley and Bonnie McCauley, husband and wife and 
the natural parents of Barry Gene McCauley, appealed 
to the district court for Dawes County. 

Petition for adoption was filed in the district court for 
Dawes County by Eugene E. Stewart and Carolyn A. 
Stewart, alleging that Barry Gene McCauley had been 
in the exclusive care of Eugene E. Stewart and Carolyn 
A. Stewart since the date of his birth; that the said minor 
child had been abandoned by its natural parents, the 
McCauleys; that on the date of birth of said minor 
child, the McCauleys had delivered to Dr. Bernard A. 
Owens an authorization to place the child in a foster 
home for the purpose of future adoption; that to serve 
the best interests of Barry Gene McCauley, the custody 
of said child should be retained by the petitioners; and 
that the natural parents of the minor child, the Mc- 
Cauleys, were not fit or proper persons to have the 
care and custody of the minor child. The prayer was 
for an affirmance of the adoption decree entered by 
the county court. 

The McCauleys moved to strike from the petition all 
reference to the abandonment of the minor child, Barry 
Gene McCauley. This motion was sustained. 

The McCauleys filed an answer wherein they denied 
that a consent and relinquishment for adoption as 
claimed by the petitioners had ever been acknowledged 
by the natural parents before a notary public; and that 
the decree of adoption entered by the county court was 
a nullity and void. 

The petitioners, the Stewarts, filed a reply to the 
answer alleging that they were unaware of any irregu- 
larities in the consent and relinquishment given by the 
McCauleys. 

There was a motion to strike certain allegations of 
the reply relating to the abandonment of the minor child 
by the McCauleys. This motion was sustained. 
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-A pretrial conference was held. The parties agreed 
that the issues. would be: (a) Have the requirements 
of the statutes been sufficiently satisfied to constitute 
a valid adoption of Barry Gene McCauley, and if so, 
are the McCauleys fit, suitable, and proper persons to 
have the care and control of this minor child? (b) If 
the adoption proceedings have not satisfied the require- 
ments of the statutes on adoption, has there been an 
abandonment of the minor child by the natural parents 
thereof? And (c) if there has been no valid adoption, 
and if there has been no abandonment by the natural 
parents of the said minor child, may the court consider 
the question of the fitness and suitability of the natural 
parents to have the care, custody, and control of the 
child, and if so, are the natural parents fit and suitable 
persons to have the custody of the child? 

The trial court ruled that if there was no valid adop- 
tion, and if there was no abandonment, the suitability 
of the natural parents to have the custody of the minor 
child would not be an issue in this case. The trial court 
further ruled that all evidence relating to the fitness 
and suitability of the natural parents to have the cus- 
tody of the minor child be excluded, and all evidence 
relating to that issue be stricken from the record. 

The trial court further ruled that the motion to strike 
all evidence dealing with the issue of abandonment be 
sustained; that all evidence theretofore taken relative 
to the issue of abandonment be stricken; and that fur- 
ther evidence offered on such issue of abandonment be 
excluded. These rulings also applied to the offer to 
prove certain facts regarding the issue of abandonment, 
the suitability or unsuitability of the natural parents, 
and the suitability of the adoptive parents. 

The one issue then remaining before the trial court 
was whether or not the adoption proceedings sufficiently 
and substantially complied with the statutes to make 
the decree of adoption entered by the county court valid. 

The trial court ordered that the decree of adoption 
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entered by the county court of Dawes County be vacated’ 
and set aside; and that Barry Gene McCauley be awarded 
to the natural parents of such child, Robert McCauley 
and Bonnie McCauley. 

- The petitioners, the Stewarts, filed a motion for a 
new trial which was overruled. The petitioners ap- 
pealed. 

For convenience Rupene E. Stewart and Carolyn A. 
Stewart will be referred to as appellants and Robert 
McCauley and Bonnie McCauley will be referred to as 
appellees. On occasion, when required, we will refer 
to the parties by their names, or first names, and to 
other witnesses by their names. 

- The appellants assign a number of ‘errors, the most 
pertinent of which the appellants claim necessary to be 
determined are as follows: The trial court erred in not 
finding and determining that Barry Gene McCauley was 
abandoned and neglected by his natural parents and 
failing to receive evidence on this issue; the trial court 
érred in not receiving evidence of the unlawful and im- 
proper conduct of the McCauleys and each of them 
before and after the birth of Barry Gene McCauley; the 
trial court erred in limiting its decision on the evidence 
pertaining only to the question of whether or not there 
had been proper relinquishments executed by the Mc- 
Cauleys; the trial court erred in not hearing testimony 
of appellants as to their suitability, character, and fi- 
nancial circumstances as adopting parents of Barry Gene 
McCauley; and the trial court erred in not considering 
that the best interests of Barry Gene McCauley require 
that he not be placed in the custody and control of his 
natural parents. 

The record discloses that Barry Gene MeCauley was 
born on April 28, 1962. 

’ Dr. Bernard A. Owens, physician and surgeon, testi- 
fied that he practiced his profession in Hay Springs; 
that he owned a clinic located in a building of brick 
construction; that he had’ two aids and everything needed 
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for private practice; that he had known the McCauleys 
since April 1960; that as their doctor he attended to 
their needs and delivered two children born to Bonnie, 
one of which was Barry Gene; and that he attended 
Bonnie during her pregnancy with Barry Gene. The 
doctor further testified that when he first saw Barry 
Gene he was on the back seat of the McCauley car; that 
he took the baby into the clinic and attended to him; 
that the child was born in the car in front of the clinic; 
that he carried the child into the clinic and wrapped 
him in a towel; and that the clinic had towels and 
blankets, but no clothing for the baby. He further tes- 
tified that prior to the birth of Barry Gene he had 
several conversations with Bonnie relative to adopting 
the baby out, and told her to talk over with her hus- 
band whether or not they wanted to put the baby out 
for adoption; that he asked Bonnie if she had talked 
the matter over with her husband and she said that 
she had and they thought it was the thing to do; that 
on April 7, 1962, Bonnie stated that she still planned 
to adopt the baby out and requested the doctor to keep 
this matter a secret; that Bonnie also requested that he 
find a home for the baby; and that he told her he could 
find a nice home for the baby. The doctor further testi- 
fied that later he asked Bonnie if it was still their will 
to put the baby out for adoption and she said it was. 
The doctor further testified that the first time he talked 
to anyone other than the McCauleys concerning the 
placement of the child for adoption was 2 weeks before 
Barry Gene’s birth when he talked to Eugene and Caro- 
lyn Stewart. The doctor informed the McCauleys that 
there would be papers to sign later relating to the 
adoption and they agreed to sign such papers. He re- 
ceived two telephone calls from Bonnie wanting to know 
if the papers were ready to sign, and he said he would 
get them ready. On May 12, 1962, Bonnie came to the 
doctor’s office and wanted to know if the papers were 
ready. The doctor further testified that he told the 
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McCauleys the night Barry Gene was born that a lawyer 
would have to draw up relinquishments; that there was 
no lawyer in Hay Springs so he mentioned attorney 
Mitchell of Rushville, and that the McCauleys said that 
was all right; that Robert and Bonnie McCauley asked 
the doctor to get the release papers ready for the adop- 
tion of Barry Gene; and that this direction was made 
the Saturday night of the baby’s birth. The doctor fur- 
ther testified that attorney Mitchell prepared the papers; 
that the doctor brought the two relinquishment papers, 
designated exhibits Nos. 5 and 6, back to his office; 
that the doctor called McCauleys on the telephone; that 
they came to the office on either May 14 or May 15, 1962; 
that the doctor placed half-inch tape over the names 
of the Stewarts and told the McCauleys that was because 
he wanted to keep secret the names of the adoptive 
parents; and that Robert McCauley’s signature was 
placed on one of the relinquishments, exhibit No. 5, 
after he had read the instrument. Bonnie McCauley 
was present and signed exhibit No. 6 at the same time. 
The doctor mentioned that the signatures would have 
to be notarized. He suggested that attorney Mitchell 
notarize the relinquishment papers because he knew 
about the adoption, and stated that the McCauleys would 
have to go to him to have the papers notarized. The 
doctor further testified that the relinquishment papers 
contained no signatures when they were received by 
him through the mail; that exhibits Nos. 5 and 6 were 
executed at approximately the same time; and that Bon- 
nie was present when the conversation was had with 
reference to securing attorney Mitchell as notary. The 
doctor took the relinquishment papers to attorney Mit- 
chell, and received them back through the mail on ap- 
proximately May 25, 1962, after they had been notarized. 
The doctor further testified that LaRea Koller was in 
and out of his office at the time the relinquishments were 
signed; and that he saw Bonnie on May 19, June 2, and 
August 4, 1962, and no demand was ever made for Barry 
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‘Gene nor anything said about the relinquishments. 

Bonnie McCauley testified that she was the natural 
mother of Barry Gene McCauley; that she signed the 
relinquishment on May 26, 1962; that she did not at any 
time or place ever acknowledge exhibit No. 6, the re- 
-linquishment of Barry Gene, to be her voluntary act 
and deed in the presence of attorney Mitchell or any 
-other notary public; that her husband, Robert McCauley, 
signed exhibit No. 5 on May 26, 1962, in the presence of 
Bonnie and Dr. Owens only; and that her husband. could 
not have acknowledged exhibit No. 5 on May 19, 1962, 
the date that the relinquishments were alleged to have 
been notarized by attorney Mitchell, because he was 
with her all that day, and for the further reason that 
the signing of such relinquishments was on May 26, 1962. 

There is evidence in the record to the effect that the 
McCauleys wanted the baby returned to them. 

The undisputed evidence in this case discloses that 
‘no acknowledgement was made before a notary public 
at the time the relinquishments were signed by Bonnie 
and Robert McCauley, either by attorney Mitchell of 
Rushville, or by any other notary public. 

As before stated, the trial court refused to allow any 
evidence bearing upon the issue of whether or not the 
natural parents or the adopting parents were suitable 
or unsuitable to have custody of the child, on the ground 
that there was no valid adoption and no abandonment 
and therefore such an issue was immaterial in this case, 
and rejected offers of proof relating to such issues. 

The trial court further ruled that all evidence bear- 
ing upon the issue of abandonment was inadmissible 
because the petition for adoption was filed before the 
statutory 6-months period had elapsed. © 

The following statutes relating to adoption of chil- 
dren are pertinent to this case. 

Section 43-104, R. R. S. 1943, provides in part: ‘“No 
adoption shall be decreed unless the petition therefor 
is accompanied by written consents thereto executed 
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by .* * * (3) both parents, if living; * * * except that 
consent shall not be required of any parent who shall: 
(a) have relinquished the child for adoption by a written 
instrument; (b) have abandoned the child for at least 
six months next preceding the filing of the adoption 
petition; * * *.” 

Section 43-106, R. R. S. 1943, provides in part: “Con- 
sents..required to be given under sections 43-104 and 
43-105, except under subsection (2) of section 43-104, 
must be signed in the presence of at least one witness 
and acknowledged before an officer authorized to ac- 
knowledge deeds in this state.” Subsection (2) of sec- 
tion 43-104, R. R. S. 1943, refers to any district court 
in the State of Nebraska having jurisdiction of the 
custody of a minor child by virtue of divorce pro- 
ceedings had in any district court in the State of Ne- 
braska, a matter which is not involved in this case. 

In Trowbridge v. Bisson, 153 Neb. 389, 44 N. W. 2d 
810, this court said: “An acknowledgment has been 
defined as: “The act by which a party who has executed 
an instrument * * * goes before a competent officer * * * 
and declares or acknowledges the same as his genuine 
and voluntary act and deed.’ Black’s Law Dictionary, 
(3d ed.), p. 31. See, also, Aultman & Taylor Co. v. 
Jenkins, 19 Neb. 209, 27 N. W. 117; * * *. 

“As stated in 1 Am. Jur., Acknowledgements, § 142, 
p. 376: ‘A grantor in an instrument of conveyance who 
‘never at any time appeared for the purpose of acknowl- 
edging the instrument is not bound in any wise by the 
recitals in the certificate of acknowledgment attached 
by a notary public. The notary is without authority or 
jurisdiction to attach any certificate whatever. In such 
a case, the jurisdiction of the officer not having been 
invoked, his utterance is a nullity and his certificate has 
no evidentiary force whatever in favor or against any- 
one. See, also, Annotation, 72 A. L. R. 1302; Pereau 
v. Frederick, 17 Neb, 117, 22 N. W. 235.” 

: The foregoing language would apply in the instant 
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case relating to the alleged relinquishment of the minor 
child by its natural parents. 

In 2 Am. Jur. 2d, Adoption, § 48, p. 894, it is said: 
“A consent which fails to meet the statutory require- 
ments cannot be given legal effect. If, for example, the 
consent though written and signed is not subscribed 
and sworn to before one authorized by law to administer 
an oath as required by the statute, it will be considered 
insufficient, * * *.” 

In Foley v. Carnesi, 123 Colo. 533, 232 P. 2d 186, 24 
A. L. R. 2d 1123, it is said: “It is argued that in this 
case the evidence shows that there was no duress or 
fraud at the time respondent signed the consent, and 
that the purpose of having such a consent subscribed and 
sworn to is to lessen the possibility of duress or fraud. 
Admitting that this could be one purpose of that pro- 
cedure, we still cannot say that the legislature did not 
intend that every consent by the natural parent to an 
adoption of a child should not be subscribed and sworn 
to for the purpose of emphasizing the seriousness and 
solemnity of the step being taken. It also should be 
emphasized that the person authorized by law to ad- 
minister oaths or affirmations is a public officer, which 
of itself gives the transaction a more impressive setting 
and an atmosphere of finality.” 

It is quite apparent that the Legislature of this state, 
as did the Legislature of Colorado, made the acknowledg- 
ment of a consent or relinquishment of a minor child 
by the natural parent or parents a prerequisite to a 
valid consent for adoption. 

In the case of In re Petition of Ritchie, 155 Neb. 824, 
53 N. W. 2d 753, this court said: “The matter of adop- 
tion is statutory, and the manner of procedure and terms 
are all specifically prescribed and must be followed. 
Kofka v. Rosicky, 41 Neb. 328, 59 N. W. 788, 25 L. R. A. 
207, 48 Am. S. R. 685. * * * 

“The applicable rules are: 

“*A court of equity, in dealing with legal rights, adopts 
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and follows the rules of law, in all cases to which those 
rules are applicable, and whenever there is an explicit 
statute or a direct rule of law governing the case in all 
its circumstances, a court of equity is as much bound 
by it as would be a court of law.’ State ex rel. Sorensen 
v. State Bank of Omaha, 128 Neb. 148, 258 N. W. 
260. * * * 

“Adoption proceedings do not depend upon equitable 
principles. Where the essential statutory requirements 
have not been met, equity cannot decree an adoption. 
2 C. J. S., Adoption of Children, § 1, p. 368. See, also, 
St. Vincent’s Infant Asylum v. Central Wisconsin Trust 
Co., 189 Wis. 483, 206 N. W. 921; Borner v. Larson, 70 
N. D. 313, 293 N. W. 836; In re Francis, 82 Ohio App. 
193, 77 N. E. 2d 289; Rivers v. Rivers, 240 Ala. 648, 200 
So. 764.” 

In 2 Am. Jur. 2d, Adoption, § 24, p. 879, it is said: 
“Consent of the natural parents who have not forfeited 
their parental rights and duties to the adoption of their 
child by another lies at the foundation of most statutes 
of adoption, and under most statutes the consent of 
such parents to the adoption of their child is regarded 
as an essential requisite to jurisdiction on the part of 
the court to make an order of adoption, and the absence 
of consent is fatal to validity of the decree * * *.” 

In 2 Am. Jur. 2d, Adoption, § 9, p. 867, it is said: “The 
requirements of a statute which authorizes adoption by 
contract or deed must be substantially complied with. 
If the statute required that the written instrument of 
adoption be acknowledged and recorded, a failure to 
conform to this requirement invalidates the proceeding.” 

In 2 Am. Jur. 2d, Adoption, § 7, p. 866, itis said: “Gen- 
erally speaking, adoption statutes will be strictly con- 
strued in favor of the rights of the natural parents in 
controversies involving termination of the relation of 
the parent and child, especially in those cases where 
it is claimed that owing to misconduct his consent to the 
adoption is not required. Every intendment should be 
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made in such case in favor of the parent’s claim, and 
where the statute is open to construction and interpre- 
tation, it should be construed in support of the parent’s 
natural rights.” 

In Dorshorst v. Dorshorst,. 174 Neb. 886, 120 N. W. 
2d 32, this court said: “The right to make an ante- 
nuptial contract being statutory and in derogation of the 
common law, the manner prescribed by statute for ex- 
ercising the right is a condition upon which the right 
exists. * * * When an antenuptial contract is not ac- 
knowledged as required by section 30-106, R. R. S. 1943, 
it is void for failure to comply with a statutory condition 
that is essential to the existence of the right to make 
such a contract.” 

While the foregoing case deals with an antenuptial 
contract, the rule relating to compliance with the stat- 
utes is the same as in a case for adoption of minor 
children. 

Under the evidence and the authorities heretofore 
cited, no proper acknowledgment was taken of the 
natural parents of the minor child, Barry Gene, as re- 
quired by statute. Consequently, there were no proper 
relinquishments by the natural parents of such minor 
child to effect an adoption of their child Barry Gene. 
The judgment of the trial court in this respect was 
correct. 

The appellants contend that in any event, there is an 
abandonment of Barry Gene McCauley by his natural 
parents. 

The record shows that the alleged time of abandon- 
ment was not at least 6 months next preceding the filing 
of the petition for adoption of Barry Gene McCauley in 
the county court. It was stipulated by the parties that 
Barry Gene McCauley was born on April 28, 1962. The 
petition for adoption was filed in the county court of 
Dawes County on September 28, 1962, or exactly 5 
months after the birth of Barry Gene McCauley. The 
petition for adoption filed in the county court alleged 
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nothing with reference to abandonment of this minor 
child, nor did the decree of adoption from the county 
court say anything about abandonment of this minor 
child. This was not an issue in the county court. 

Referring to section 43-104, R. R. S. 1943, heretofore 
set forth in part, it provides that the abandonment must 
be “at least six months next preceding the filing of the 
adoption petition.” It is apparent that this section of 
the statute was not complied with. 

In Tiffany v. Wright, 79 Neb. 10, 112 N. W. 311, this 
court said: ‘For the beneficent purpose of providing 
homes for homeless infants, all of the states of this 
Union have enacted statutes of adoption, which are of 
civil and not of common law origin. These statutes are 
all primarily based upon the consent of the child’s parent, 
or parents, if living and accessible, and the exceptions, 
which permit adoption without such consent, must 
clearly come within the provisions of the statutes.” 

In Fouts v. Carlson, 137 Neb. 402, 289 N. W. 764, this 
court referred to section 43-102, Comp. St. 1929, which 
was reenacted substantially as section 43-104, R. R. S. 
1943. The court said: “The effect of the foregoing pro- 
vision is to provide that complete abandonment of a 
child for a period of six months by the parents will war- 
rant the adoption of such child by a person who has had 
the lawful custody or control of it for a like period of 
time without procuring a relinquishment and consent 
to adoption from the parents. Whether or not there has 
been an abandonment is a question of fact which must 
be determined by the evidence. It cannot be questioned 
that our adoption statute is primarily based on the con- 
sent of parents, if living and accessible, and an adoption 
without such consent must come clearly within the ex- 
ception contained in the statute.” 

In the above-cited cases, the fact issue of abandon- 
ment was reached because the statutory period of 6 
months had expired. It is clearly indicated by the 
above-cited language appearing in both cases that if the 
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statutory 6-months period had not elapsed, the aban- 
donment exception to the requirement of consents is 
not available. On the issue of abandonment, the appel- 
lants must fail. The trial court did not commit prej- 
udicial error in excluding the testimony relating to 
abandonment of the minor child in this case. 

The appellants contend that the welfare of Barry 
Gene McCauley is the paramount consideration in all 
proceedings involving the adoption of children. 

In this connection, the case of Ferguson v. Herr, 64 
Neb. 649, 90 N. W. 625, is cited by the appellants. In 
this case Benjamin F. Ferguson and his wife Hannah, 
by proceedings before the county court of Richardson 
County, adopted Willie Duff Martin, a minor child. 
When he was 21 years of age, he claimed to have in- 
herited the real estate of which his adopted mother 
died seized, as the sole and only heir-at-law, subject to 
the right of the surviving husband. On rehearing, 64 
Neb. 659, 94 N. W. 542, the sole question presented 
for determination was whether or not, by virtue of cer- 
tain adoption proceedings, Willie Duff Martin Ferguson, 
who had been adopted by the Fergusons, became pos- 
sessed of the right of inheritance from his adoptive par- 
ents, the same as a child born in wedlock. The court said: 
“As we view them, the stipulations and conditions in the 
statement of the Fergusons are broad enough to include 
the right of inheritance, * * *.” The welfare of the 
child was not involved and played no part in the de- 
termination of this case. 

The appellants cite Milligan v. McLaughlin, 94 Neb. 
171, 142 N. W. 675, 46 L. R. A. N.S. 1134. This was a 
partition action. A question of title arose in the case, 
the solution of which depended upon whether or not 
certain proceedings seeking to adopt Clarence Brother 
McLaughlin in the county court of Custer County were 
valid and effectual, or, if ineffectual, whether there was 
a contract of adoption which would be specifically en- 
forced. Martin McLaughlin and his wife, the parents of 
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the child, filed their signed relinquishment and consent 
to the adoption. This court said that there was a com- 
pleted contract for adoption and heirship. There was 
no mention of the welfare of the child in this case. 

The appellants cite Jones v. State, 175 Neb. 711, 123 
N. W. 2d 633. This was an action initiated by petitioners 
in the separate juvenile court of Douglas County, for the 
purpose of having the juvenile court declare John Wil- 
liam Perry to be a neglected child pursuant to section 
43-201, R. R. S. 1943. It is true that the welfare of the 
child is an issue in such a proceeding, but the same 
rules are not involved in the instant case and are not 
applicable to an adoption case where the statutory 
grounds for adoption are lacking. The above-cited cases 
are not applicable under the circumstances of the in- 
stant case. 

In the instant case the alleged relinquishments of 
Barry Gene McCauley by his natural parents were in- 
valid because of their failure to comply with the stat- 
utes as heretofore set forth. In addition, according to 
the statutes there was no abandonment of the minor 
child, Barry Gene McCauley. Consequently, the evi- 
dence relating to the suitability of the natural parents 
of the minor child, or the suitability of the adoptive 
parents was not an issue. 

In Susko Adoption Case, 363 Pa. 78, 69 A. 2d 132, the 
court said: “Unlike custody cases, in adoption pro- 
ceedings the welfare of the child is not material until 
either consent or abandonment as prescribed by the 
Adoption Act has been established. ‘Under the Adoption 
Act the welfare of the child is weighed only after the 
necessary consents have already been given or for- 
feited. The welfare of the child, as an element in adop- 
tion proceedings, has no relation to the question of the 
parent’s abandonment’: Schwab Adoption Case, 355 
Pa. 534, 50 A. 2d 504.” 

As stated in Oeth v. Erwin, 6 Ill. App. 2d 18, 126 N. 
E. 2d 526: “In adoption it is not the duty of the court 
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to determine if petitioners could best provide for the 
child. The court must first determine if statutory 
grounds for adoption exist * * *. Since adoption and 
custody are two different things, a clear and convincing 
case must be made to warrant adoption.” 

In the light of the foregoing cases, the trial court 
did not err in refusing to receive evidence relating to 
the welfare of the minor child. 

Where there is no designated juvenile court as such, 
the district courts and county courts have concurrent 
jurisdiction and may act accordingly upon the evidence 
which affects the welfare and custody of any minor 
child under the age of 18 years that comes within the 
provisions of the statute relating to neglected and de- 
pendent children. See § 43-202, R. R. S. 1943. 

A further remedy that relates to the custody of in- 
fants is by habeas corpus. See, Lung v. Frandsen, 155 
Neb. 255, 51 N. W. 2d 623; Barnes v. Morash, 156 Neb. 
721, 57 N. W. 2d 783; Osterholt v. Osterholt, 173 Neb. 
683, 114 N. W. 2d 734. There are other cases too numer- 
ous to cite relating to the custody and welfare of a 
child wherein such issue was tried in habeas corpus 
proceedings. 

In considering the record, the statutes here involved, 
and the authorities heretofore cited, we conclude that 
the judgment of the trial court should be affirmed, except 
that portion of the decree awarding the custody of the 
-minor child to the natural parents. 

AFFIRMED AS MODIFIED. 


PAUL V. CASE, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 
181 N. W. 2d 191 


Filed November 6, 1964. No. 35728. 


1. Burglary. Section 28-532, R. R. S. 1943, defines one separate 
and distinct offense of burglary and the gist of the crime so 
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defined is the willful, malicious, and forcible breaking and 
entering of any of the structures there named with the intent 
to commit any of the offenses specified therein. 

2. Criminal Law. When an offense is not designated by the stat- 
ute creating it as either a felony or a misdemeanor, the grade 
of the offense is determined by the maximum punishment au- 
thorized by the statute. 


Appeal from the district court for Lancaster County: 
HersBertT A. Ronin, Judge. Affirmed. 


Paul V. Case, pro se. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, and BRoweERr, JJ., and Dierks, District Judge. 


BROWER, J. 

This is a habeas corpus proceeding commenced by the 
petitioner Paul V. Case who will be referred to herein 
as plaintiff, in the district court for Lancaster County, 
Nebraska, after filing an affidavit to proceed in forma 
pauperis. The petition alleges the plaintiff is deprived 
of his liberty and confined in the Nebraska Penal and 
Correctional Complex at Lincoln, Nebraska. 

The trial court held the petition did not state facts 
sufficient to require the issuance of the writ and dis- 
missed the petition. The plaintiff has appealed from the 
judgment of dismissal by the trial court. 

That which was designated as a petition and is sepa- 
rately signed continues with a statement of facts and 
an argument which are apparently covered by one 
verification and intended to be construed together. In- 
asmuch as the plaintiff appeared without counsel in the 
trial court and this court and seems totally unfamiliar 
with legal procedure, they will be so treated here. 

It may be stated that the petition and the argument 
of the plaintiff is itself vague and difficult to follow, 
probably because he is not a lawyer. We have en- 


776 NEBRASKA REPORTS [Vo 177 


Case v. State 


deavored, however, to ascertain his contentions. The 
petition first alleges plaintiff is confined by reason of a 
commitment obtained by fraud by the authorities of 
Lancaster County, Nebraska. It fails, however, to set out 
any facts showing such fraud but confines itself to alle- 
gations that the statute under which he was convicted 
and sentenced was ambiguous in its nature and con- 
tent and therefore unconstitutional. 

From the certified copy of the information and com- 
mitment attached to the petition, it appears that the 
petitioner was heretofore charged with the commission 
of the offense of burglary of a dwelling house under 
section 28-532, R. R. S. 1943, on April 14, 1963. The in- 
formation sets forth that plaintiff being the accused 
therein willfully, maliciously, feloniously, and forcibly 
broke and entered the dwelling house described with 
the intent then and there to steal property of value. 
He was thereafter arraigned, pleaded guilty on April 
18, 1963, and was sentenced on May 2, 1963, to impris- 
onment for a term of 5 years in said penal complex. 

Section 28-532, R. R. S. 1943, which the plaintiff con- 
tends is unconstitutional, so far as is pertinent here, 
reads as follows: “Whoever willfully, maliciously and 
forcibly breaks and enters into any dwelling house, 
* * * with intent to kill, rob, commit a rape, or commit 
any felony, or with intent to steal property of any 
value, shall be punished by imprisonment in the peni- 
tentiary not more than ten years nor less than one year, 
or by a fine not exceeding five hundred dollars, or im- 
prisonment in the jail of the county not exceeding six 
months.” 

The plaintiff urges that he is entitled to obtain a dis- 
charge from his imprisonment because the sentence was 
beyond the power of the trial court and because of the 
statute being unconstitutional for the reasons herein 
stated. 

The assignment of error and argument first asserts 
section 28-532, R. R. S. 1943, is vague, ambiguous, and 
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duplicitous in that it sets forth imperfectly and vaguely 
two crimes and is moveover unconstitutional. The 
contention seems to be that there are really two offenses 
stated in this section. The first he states is a felony 
which includes breaking and entering, ‘with intent to 
kill, rob, commit a rape, or commit any felony”; the 
second, “with intent to steal property of any value,” 
he asserts is a burglary of a misdemeanor grade. Plain- 
tiff argues that the words, “kill, rob, commit a rape, or 
commit any felony,” must of necessity include every 
felony, and that the remaining portion, “steal prop- 
erty of any value,” must refer to stealing property of 
a small value as it would otherwise be a felony and 
previously covered by the statute. Therefore this lat- 
ter portion of the section describes only a misdemeanor. 
He calls attention also to the great difference in the 
penalties made applicable by the section, some of which 
would be generally applied in case of a felony and 
others for a misdemeanor. From these arguments he 
contends the statute describes two crimes, one a felony 
and one a misdemeanor. He contends that being accused 
in the information of entering the premises “with intent 
to steal,” therefore has relation only to the misdemeanor 
described and the penalty in such a case is the fine or a 
sentence in the county jail and not the greater penalty 
mentioned in the statute under which he was sen- 
tenced. Consequently the sentence imposed was exces- 
sive, illegal, and void. 

It is obvious, however, that section 28-532, R. R. 8S. 
1943, defines one separate and distinct offense of bur- 
glary and the gist of the crime so defined is the willful, 
malicious, and forcible breaking and entering of any 
of the structures there named with the intent to com- 
mit any of the offenses specified therein. There is no 
merit to the contention that more than one crime is 
defined. 

From the careful study of the remainder of the plain- 
tiff’s argument, it appears that he further contends that 
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if the offense of burglary set out in the section is one 
offense the statute is still vague, ambiguous, duplicitous, 
and unconstitutional because the penalty set forth 
ranges from imprisonment for from 10 to 1 year in 
the penitentiary to a fine not exceeding $500 or imprison- 
ment in the county jail not exceeding 6 months. Plain- 
tiff argues that the greater penalties set out in the 
statute are only inflicted for the commission of a felony 
and that the lesser penalties are applied only for mis- 
demeanors. Therefore if one crime is defined, it is 
impossible to tell whether that crime is a felony or a 
misdemeanor. Hence again he insists the statute is 
vague, ambiguous, illegal, and unconstitutional. 

In Carr v. State, 152 Neb. 248, 40 N. W. 2d 677, this 
court in discussing and disposing of a similar conten- 
tion said: “The defendant claims invalidity of the stat- 
ute he was originally charged with violating. § 39-762, R. 
S. Supp., 1949, § 39-763, R. S. 1943. He says it is ‘vague, 
duplicitous and illegal’ for the reason that it defines 
the offense of leaving the scene of an accident as a 
felony and a misdemeanor. The objection is untenable. 
When an offense is not designated by the statute cre- 
ating it as either a felony or a misdemeanor, the grade 
of the offense is determined by the maximum punish- 
ment authorized by the statute. Rains v. State, 142 
Neb. 284, 5 N. W. 2d 887.” 

We conclude that section 28-532, R. R. S. 1943, in 
defining burglary sets forth one separate and distinct 
crime and that the offense defined therein is a felony. 
That the crime stated is neither vague, duplicitous, or 
unconstitutional, and that the various contentions of the 
plaintiff are without merit. 

It follows that the petition of the plaintiff failed to 
state a cause of action authorizing a writ of habeas 
corpus to issue. The judgment of the trial court in dis- 
missing the plaintiff’s petition was proper and should be 
and is affirmed. 

AFFIRMED. 
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DoNALD UZENDOSKI, APPELLANT AND CROSS-APPELLEE, V. 
City OF FULLERTON, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE AND CROSS-APPELLANT. 

131 N. W. 2d 193 


Filed November 6, 1964. No. 35873. 


1. Workmen’s Compensation. In order to recover under the Work- 
men’s Compensation Act the plaintiff must prove that the 
death or disability of the workman was the result of an acci- 
dent arising out of and in the course of the employment. 

The term “arising out of the employment in the 
Workmen’s Compensation Act covers all risks of accident from 
causative acts done or occurring within the scope or sphere of 
the employment. All acts reasonably necessary or incident 
to the performance of the work, including matters of personal 
convenience and comfort, not in conflict with rules and specific 
instructions, in which an employee may normally be expected 
to indulge under the conditions of his work, are regarded as 
being within the scope or sphere of the employment. 
Temporary disability within the meaning of section 
48-121, R. R. S. 1948, is the period the injured employee is sub- 
mitting to treatment, is convalescing, is suffering from the 
injury, and is unable to work because of the accident. 
The extent of the permanent disability is not finally 
determinable within the meaning of section 48-121, R. R. S. 19438, 
until the employee is restored insofar as the nature of his in- 
juries will permit. An injured employee is entitled to temporary 
disability compensation until this determination can be made. 
Where the evidence shows that an employee is under 
medical treatment, is convalescing, is suffering from the injury, 
and is unable to work, with a reasonable expectation of substan- 
tial improvement, the extent of permanent disability is not 
finally determinable, and an award of benefits for permanent 
disability is not sustained by the evidence. 


Appeal from the district court for Nance County: 
Rosert D. Fitory, Judge. Reversed and remanded with 


directions. | 
Philip T. Morgan, for appellant. 
Walter P. Lauritsen, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, and BosLaucu, JJ., and Drerxs, District Judge. 
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CARTER, J. 

The plaintiff, Donald Uzendoski, brought this action 
against the city of Fullerton to recover benefits alleged 
to be due under the Nebraska Workmen’s Compensation 
Act. The district court for Nance County affirmed an 
award of the compensation court granting the plaintiff 
the sum of $30.77 per week from July 9, 1962, for 32-4/7 
weeks as temporary total disability, and thereafter 
$30.77 per week for 2114 weeks for 10 percent perma- 
nent partial disability to plaintiff’s left leg. Certain 
enumerated medical and hospital expenses were ordered 
paid about which there is no dispute if liability exists. 
The plaintiff has appealed. The defendant has cross- 
appealed, asserting that the injury to the plaintiff did 
not arise out of and in the course of his employment 
and that the trial court was in error in not so holding. 

The evidence shows that on July 7, 1962, the date of 
the accident, plaintiff was employed by the city as a 
lifeguard at the city’s municipal swimming pool. Plain- 
tiff was compensated at the rate of $200 per month. 
The duties of the position were to protect swimmers 
against injury, to keep the pool clean, and to perform 
such other minor duties as were incidental to the op- 
eration of the swimming pool. Plaintiff’s assigned hours 
were from 1 p.m. to 5 p.m. and 6:30 p.m. to 9 p.m., 7 
days a week. The record shows that two lifeguards 
were employed and that each was permitted to be ab- 
sent from work on alternate nights. There is evi- 
dence in the record that the lifeguards were permitted 
to swim in the pool when the occupancy of the pool was 
light, usually after 4 o’clock in the afternoon. The man- 
ager of the pool testified that this was the usual prac- 
tice permitted and followed. There is also evidence that 
plaintiff was expected to give swimming, diving, and 
lifesaving lessons to swimmers in the forenoon without 
additional pay and without charge to the pupil. 

On July 7, 1962, plaintiff came to work about 1 o’clock 
and, there being only a few persons in the pool, he 
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engaged in practicing diving from the high springboard 
which was 10 feet above the water. Twenty or thirty 
minutes later, in making a Gainer dive, he went into the 
water feet first and struck the bottom of the pool with 
the bottoms of his feet. The sensation was as if he 
had sprained his ankles. He continued work that day 
and the next, and on the day following was advised 
by the manager to see a doctor, which he did. 

It is the contention of defendant, raised on cross- 
appeal, that the accident did not arise out of and in 
the course of the employment. The terms “arising out 
of” and “in the course of the employment” are used 
conjunctively and both conditions must be established. 
In the instant case the plaintiff was on the premises 
within his assigned hours of work when the accident 
occurred. He was in the course of his employment. 
The issue is whether or not the accident arose out of 
the employment. The words “arising out of” the em- 
ployment refer to the origin or cause of the accident 
and are descriptive of its character. Appleby v. Great 
Western Sugar Co., Inc., 176 Neb. 102, 125 N. W. 2d 103. 

It is argued by the defendant that plaintiff's assigned 
duties did not require him to be on the springboard 
and that he was not at the station where he was assigned, 
and was therefore outside the employment. On the 
other hand he was on the premises where he was re- 
quired to be. He was permitted to use the pool while 
on duty and was not violating any rule or instruction 
of the employer. He was not, however, performing 
the precise work of his employment at the time of the 
accident. The act of diving into the pool was reason- 
ably incident to the employment in that it was a matter 
of personal convenience immedately connected with his 
work. The case is similar in principle to Appleby v. 
Great Western Sugar Co., Inc., supra, and is controlled 
by that case wherein it is said: ‘The term arising out 
of the employment in the Workmen’s Compensation Act 
covers all risks of accident from causative acts done or 
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occurring within the scope or sphere of the employment. 
All acts reasonably necessary or incident to the per- 
formance of the work, including such matters of per- 
sonal convenience and comfort, not in conflict with spe- 
cific instructions, as an employee may normally be ex- 
pected to indulge in, under the conditions of his work, 
are regarded as being within the scope or sphere of the 
employment.” We think, under all the circumstances 
shown, that plaintiff was on the springboard for a pur- 
pose that was reasonably incidental to his work, and that 
the accident arose out of his employment. 

Plaintiff went to Dr. James C. Maly, a local physician. 
Dr. Maly testified that he was the family doctor for 
the Uzendoski family. He testified that this 18-year-old 
boy had suffered some minor injuries, including ankle 
sprains, while playing football in high school, from 
which he had fully recovered. Dr. Maly obtained a his- 
tory of the case from the plaintiff, which was the same as 
testified to by the plaintiff on the trial. Dr. Maly X- 
rayed plaintiff’s ankles and found no evidence of bone 
fracture. He made a physical examination, bandaged 
plaintiff’s ankles, and placed him on crutches. After 
2 weeks plaintiff had made no improvement and he 
was referred to Dr. House, an orthopedist at Grand 
Island. He was informed by Dr. House that the lat- 
ter felt plaintiff had a cartilaginous fracture and recom- 
mended that casts be put on the ankles to limit mobility. 
This was done by placing a walking-cast on the left 
leg for 4 weeks and an ordinary cast on the right leg for 
5 weeks. When the casts were removed plaintiff’s legs 
were still painful and swollen. Dr. Maly checked for 
evidence of rheumatic fever and rheumatoid arthritis 
and gout, and other diseases. He at first diagnosed the 
condition as arthritic gout, but, after nonresponsive 
treatment, withdrew this diagnosis. He finally diag- 
nosed the condition as Sudek’s atrophy, which is a re- 
flex atrophy, highly sympathetic, and sympathetic dys- 
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trophy, which affect the nerves, muscles, arteries, bones, 
and the circulatory system. 

Plaintiff desired to attend Creighton University in 
Omaha and, as a matter of convenience, plaintiff was 
referred to Dr. Richard J. Fangman of Omaha. Dr. 
Maly testified that Dr. Fangman recommended a lum- 
bar sympathectomy, which was performed by Dr. Jerome 
Murphy of Omaha, the surgery being a nerve-clipping 
operation to alleviate the distrophy and produce better 
circulation in the leg. The left leg improved substan- 
tially after the operation. A similar operation was not 
performed to benefit the right leg because of resulting 
general health considerations. Circulation improved in 
the left leg, but the right leg remained cold, moist, and 
sweaty, all constituting evidence of dystrophy. Dr. 
Maly adhered to his diagnosis of Sudek’s atrophy and 
gave it as his opinion that the permanent disability to the 
right leg is 40 percent and to the left leg, 30 percent. 

Dr. Fangman testified that he first saw plaintiff on 
October 12, 1962, and had seen him 26 times there- 
after, the last time, 2 days before the hearing. He also 
diagnosed plaintiff's condition as sympathetic dystrophy. 
He testified that there was substantial improvement in 
the left leg after the sympathectomy was performed. He 
stated that there was a substantial atrophy of the 
muscles and the bone structures of the feet; and that 
there was a decalcification of the bones observable by 
X-ray. He testified that a secondary diagnosis was 
hyperuricemia without clinical gouty arthritis and that 
the possibility exists that a clinical gouty arthritis may 
develop in the future which would be the result of the 
trauma. He called attention to the physical condition 
of the plaintiff who weighed a healthy 175 pounds be- 
fore the accident and on October 12th, following, weighed 
but 135 pounds. He gave it as his opinion that plain- 
tiff had suffered a permanent partial disability which he 
estimated at 50 percent to the right leg and 40 Perea 
to the left leg. 
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The defendant offered the evidence of two physicians, 
Dr. Frank J. Iwersen and Dr. Harold A. Ladwig, both 
of Omaha. Dr. Iwersen is an orthopedic surgeon. He 
examined the plaintiff on March 29, 1963. He obtained 
substantially the same history as Drs. Maly and Fang- 
man. He described the plaintiff as 19 years of age, 5 
feet 10% inches in height, and weighing 150 pounds at 
that time. He observed a marked atrophy of the left 
quadriceps, it being °4 inch smaller in circumference 
than the right. There was weakness in the left knee, 
the plaintiff being unable to squat and rise without as- 
sistance because of such weakness. He observed the 
scars of the sympathectomy and found no evidence of 
circulatory disturbance at that time. He found a 25 
degree plantar flexion of the left foot and 10 degrees 
of dorsiflexion of the left foot. The muscles of the 
right foot were normal, but the right foot was moist and 
clammy, while the left foot and leg were dry. There 
was a 25 degree plantar flexion of the right foot and 
8 degrees of dorsiflexion. The calves of the legs showed 
no atrophy. He found no evidence of bone atrophy. 
He diagnosed the condition as post-traumatic reflex 
dystrophy of the lower extremities. It is his opinion 
that the atrophy could be eliminated by special physical 
exercise and therapy. He testified that when the recal- 
cification of the bones once commenced, it was progres- 
sive and would not recede. The plaintiff informed him 
that he had a gouty arthritis, but he did not look for, 
or find, any evidence of it. He gave no evidence as to 
permanent disability, or percentage thereof, for the rea- 
son that much improvement was possible and maximum 
rehabilitation had not been reached. 

Dr. Ladwig specialized in neurology. He examined 
the plaintiff on September 23, 1963, without the aid of 
X-rays. He found plaintiff's hands and right foot cold 
and moist. The left foot was warm and dry. He found 
the circulation in the feet to be good, the feet being pink 
in color with no abnormal skin effects. He diagnosed the 
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condition as a reflex type of dystrophy involving the 
lower extremities. It is the opinion of Dr. Ladwig that 
the only permanent partial disability is the residual re- 
sult of the sympathectomy which is less than 10 per- 
cent. It is the evidence of Dr. Ladwig that the muscu- 
lar atrophy can be corrected by proper physical exer- 
cises and other forms of therapy. It is his opinion also 
that the atrophy of the bones will be corrected by 
natural regeneration, progress in this direction having 
once commenced. It is his conclusion therefore that 
the only partial permanent disability in this case is the 
residual effect of the sympathectomy. 

We have reviewed the evidence of the medical experts 
with some care because of the differences in profes- 
sional opinions expressed by them. The case is tried 
in this court de novo, which requires this court to de- 
termine the weight of the evidence. We are fully aware 
that the number of witnesses does not necessarily deter- 
mine where the weight of the proof lies. The compensa- 
tion court accepted the evidence of Dr. Ladwig in pref- 
erence to that of Dr. Maly and Dr. Fangman. It appears 
necessary to examine into the foundations supporting 
their expert opinions. 

A review of the medical testimony reveals certain 
points of divergence and agreement which should be 
pointed out. There is some evidence in this record 
that plaintiff was afflicted with gout or a gouty arthritis. 
All the doctors testify that this disease is not caused 
by trauma; that it is a metabolic disorder not produced 
by physical injury. Dr. Maly first was of the opinion 
that plaintiff suffered from gout or a gouty arthritis 
but abandoned that diagnosis when plaintiff failed to 
respond to medication. No other doctor found any evi- 
dence of this disease. They all agree that reflex dys- 
trophy, often referred to as Sudek’s atrophy, is caused 
by trauma. 

Dr. Ladwig and Dr. Iwersen were of the opinion that 
special physical exercise was necessary to proper treat- 
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ment. Dr. Maly and Dr. Fangman were of the oppo- 
site Opinion. The plaintiff being in the care of the lat- 
ter doctors followed their advice and abstained from all 
forms of exercise that he could avoid. It is quite evi- 
dent that if Dr. Ladwig’s conclusion is correct the sym- 
pathectomy, the nerve-clipping operation on the left 
side of the back, was a useless operation. When asked 
about that, his reply was: “As is true in the field of 
law, there is always room for difference among physi- 
cians.” Incidental to this point, all of the medical ex- 
perts are recognized by each other as competent, ex- 
perienced physicians. All of the physicians appear to 
agree that the condition was a reflex dystrophy, although 
Dr. Ladwig found no evidence of it when he examined 
the plaintiff on September 23, 1963. They are in dis- 
agreement as to the use of physical exercise as a part of 
the treatment. All concede that there was a muscular 
atrophy of the left quadriceps. All agree that the plain- 
tiff was disabled at the date of trial on January 23, 1964. 

After a consideration of all the evidence, we come 
to the following conclusions: The plaintiff was a young 
man of 18 years at the time of his injury. He weighed 
approximately 175 pounds at that time and his weight 
was reduced to 135 pounds during treatment. He has 
suffered pain and swelling of the ankles almost con- 
stantly from the date of the accident to the time of trial. 
He has constantly been under the care of competent 
doctors. He has been hospitalized, he has had his lower | 
extremities in casts, he has used crutches, and he has 
been subjected to a sympathectomy. As a result of the 
latter his left leg has shown substantial improvement. 
He has been unable to work physically for more than 
3 or 4 hours at a time. He has pursued a course of in- 
struction at Creighton University to fit himself for the 
medical profession. He has required long periods of 
rest and was required to reduce the number of hours of 
college work. He has complied with the directions of his 
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doctors and at the time of trial, more than 17 months 
later, he was still disabled. 

Drs. Ladwig and Iwersen testified that physical ex- 
ercise would alleviate the muscular atrophy, but it has 
not been done and remains a matter of opinion. Dr. 
Ladwig also stated that the bone atrophy could have 
been caused by casts placed on plaintiff’s lower limbs or 
by mere disuse. Plaintiff’s doctors state that the re- 
covery of the muscular and bone atrophy is conjectural; 
and that in some persons natural regeneration will oc- 
cur, and in others it will not. The improvement in the 
left leg after the sympathectomy is indicative to us of the 
seriousness of plaintiff’s condition. The testimony of 
Drs. Maly and Fangman, in whose care the plaintiff has 
been for more than 17 months, showing continued 
weakness in the left knee and the continued muscular, 
bone, and circulatory weaknesses, leads us to the con- 
clusion that plaintiff was partially disabled at the time 
of trial. That there is a probability of further substan- 
tial recovery is testified to by Drs. Ladwig, Iwersen, 
and Maly. 

We think the evidence warrants a finding that the 
rehabilitation of this plaintiff is so incomplete that a 
determination of the partial permanent disability could 
not properly be made at the time of the trial. We find 
that the award for partial permanent disability is not 
supported by the evidence and such award is reversed. 

It is provided by subsection (3) of section 48-121, R. 
R. S. 1943, that compensation for temporary disability 
shall cease as soon as the extent of the permanent dis- 
ability is ascertained. This means that temporary dis- 
ability should be paid to the time when it becomes ap- 
parent that the employee will get no better or no worse 
because of the injury. Under the evidence in this record 
the extent of the permanent injury is not ascertainable. 
Consequently, an award for such is not sustained by the 
evidence. 

The plaintiff was still under treatment at the time of 
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the trial, he is still convalescing, he is still suffering 
from the injury, and he is still unable to work because of 
the accident. The situation is controlled by Allen v. 
Department of Roads & Irrigation, 149 Neb. 837, 32 N. 
W. 2d 740, wherein we said: “We are of the opinion that 
the phrase ‘compensation for temporary disability shall 
cease as soon as the extent of the permanent disability 
is ascertained’ means that temporary disability shall end 
when the condition becomes fixed. This simply means 
that in the present case temporary disability should be 
paid to the time when it becomes apparent that the arm 
will get no better or no worse because of the injury. 
Temporary disability contemplates the period the em- 
ployee is submitting to treatment, is convalescing, is 
suffering from the injury, and is unable to work because 
of the accident. Temporary disability ordinarily con- 
tinues until the employee is restored so far as the per- 
manent character of his injuries will permit.” 

We reverse the judgment of the district court and re- 
mand the cause with directions to reverse the award 
of the compensation court with instructions to that 
court to vacate its award and enter a further award for 
temporary disability and, when temporary disability 
ceases, to hold a further hearing to determine the per- 
manent disability, if any, due the plaintiff under the 
Nebraska Workmen’s Compensation Act. 


REVERSED AND REMANDED WITH DIRECTIONS. 


FREDERIC BECK, APPELLEE, v. HARRY TRUSTIN, APPELLANT. 
181 N. W. 2d 425 


Filed November 20, 1964. No. 35704. 


1. Trial. In every case, before the evidence is submitted to the 
jury there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no evi- 
dence but whether there is any upon which a jury could prop- 
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erly proceed to find a verdict for the party producing it, upon 
whom the burden of proof is imposed. 

2. . A motion for a directed verdict, or for judgment not- 
withstanding the verdict, admits, for the purpose of decision on 
the motion, the truth of the material and relevant evidence of 
the party against whom the motion is directed, and he is en- 
titled to have every uncontroverted fact found in his favor, 
and to have the benefit of every inference deducible from the 
evidence. 

38. Negligence: Trial. When different minds may reasonably draw 
different conclusions from the same facts as to whether or not 
they establish negligence or contributory negligence, such issues 
should be submitted to the jury. 

4. Negligence. Negligence, to be actionable, must be the proxi- 
mate cause of the injury. 

5. Automobiles: Negligence. The failure of a pedestrian with the 
right-of-way to see an approaching car within the limit of 
danger or to misjudge its speed does not ordinarily constitute 
contributory negligence as a matter of law. 

Whether a party failed to look or looked and 
failed to see a motor vehicle when it was within the limit of 
danger is a question for the jury, except in those cases where the 
evidence is so conclusive that the approaching motor vehicle 
was within the limit of danger that reasonable minds could 
not differ thereon. 

7. Trial. It is the duty of the trial court to fully instruct the 
jury upon the theory of a party to an action if that theory 
finds support in the evidence. 

8. Automobiles. The headlights of motor vehicles shall be so con- 
structed, arranged, and adjusted that they will, under normal 
atmospheric conditions and on a level road, produce a driving 
light sufficient to render clearly discernible a person 200 feet 
ahead, but shall not project a glaring or dazzling light to per- 
sons in front of such headlights. 


Appeal from the district court for Douglas County: 
Parrick W. Lyncu, Judge. Affirmed. 


Herbert E. Story and Robert C. Oberbillig, for appel- 
lant. 


Schrempp, Lathrop & Rosenthal, for appellee. 


Heard before WuirE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 
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SPENCER, J. 

This is an action for damages brought in the district 
court for Douglas County, Nebraska, by Frederic Beck, 
plaintiff and appellee, hereinafter referred to as plain- 
tiff, against Harry Trustin, defendant and appellant, 
hereinafter referred to as defendant, for injuries sus- 
tained because of the negligence of the defendant when 
his automobile collided with the plaintiff, a pedestrian. 

The cause was tried to a jury and a verdict was re- 
turned for the plaintiff. Defendant filed a motion for 
judgment notwithstanding the verdict, and for a new 
trial. This motion was overruled and the defendant 
perfected his appeal to this court. 

We detail only sufficient of the facts necessary to an 
understanding of the questions involved. At approxi- 
mately 5:45 p.m. on November 22, 1961, plaintiff, who 
had alighted from a city bus at the corner of Nicholas 
Street and Happy Hollow Boulevard, was walking in 
an easterly direction on the south side of Nicholas Street 
toward his home, which is located east of the intersection 
of Fifty-second and Nicholas Streets. Plaintiff at that 
time was wearing a blue and white checked overcoat 
and no hat. The defendant at the time of the collision 
was driving his automobile south on Fifty-second Street 
on his way to his home, which is located south of Dodge 
Street. He had come off the boulevard and turned south 
of Fifty-second Street at Western Avenue, which he 
estimates to be 220 or 230 feet north of Nicholas Street. 

Plaintiff testified that when he reached the south- 
west corner of Fifty-second and Nicholas Streets, he 
looked to the north to see if there were any cars com- 
ing. He saw the lights at the Fifty-second Street and 
Western Avenue intersection, but saw no cars in the 
block which were coming his way. He did not hesitate 
or break his pace but kept right on walking. He stepped 
off the curb and then looked to the south and saw a car 
coming but judged it to be far enough away to permit 
him to cross safely. He then testified: “Q. Then just 
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tell the ladies and gentlemen of the jury what happened 
from that point on, sir. A. Well, I kept walking across 
the street at a normal pace; and as I neared the center of 
52nd Street, I started turning to look to the north. I 
saw out of the corner of my eye some lights of a car; 
and then before I could do anything, I was struck. The 
car came so fast that there wasn’t anything I could do to 
get away from it.” At that time he testified he was 
about 11% feet from the center of the intersection in 
what would be the crosswalk through the intersection 
connecting the east and west sidewalk on the south side 
of Nicholas Street. The sidewalk area was 10 feet south 
of the street. 

The defendant testified that it was a “murky dark” 
evening and he had his lights on as he approached the 
Fifty-second and Nicholas Streets intersection. There 
were some lights shining and he realized it was a car 
approaching but paid no attention to it. His testimony 
is as follows: “Q. And tell us now just what happened 
as you came up to that intersection. A. Well, as I say, 
it was murky and I was—as I say, I was traveling 20 
to 25 miles per hour. When I got to the intersection, 
right into the intersection, I saw a figure. Well, to me 
it looked like he leaped, and I immediately slammed my 
brakes on and pushed my horn at the same time—both 
feet because I wanted to stop that car—and I struck 
this man just about at the sidewalk that crosses to the 
east and west on the south side of Nicholas. Q. And what 
happened to your car then? A. Well, I must have slid 
10 or 15 feet, but my car was absolutely dead when I 
hit him. Just as I hit him it stopped right there. I 
jumped out around, and I—naturally I gathered the 
fellow up in my arms, and I realized I didn’t dare to 
move him because I didn’t know what had happened. 
* * * Q. Well, did you see him when he was on the curb? 
A. No. You see, he seemed to have leaped. I don’t 
know whether he was running, I didn’t see him come 
there; but as he came off that curb, he seemed to have 
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leaped across that—off that curb; so I didn’t see him at 
all until he was right in the middle of those lights. And 
he seemed to be not on the ground, you see. What I 
mean, in other words, his feet were off the ground.” 

An investigating officer who was called to the scene 
testified there were 32 feet of skid marks behind the 
car, which had passed through the intersection so that the 
rear end covered the south crosswalk. He testified the 
car was 20 feet in length and that he found the plain- 
tiff in the street 30 feet south of the crosswalk. An eye- 
witness testified that after being struck, the plaintiff 
came to rest approximately 10 feet in front of the car. 
The officer, who testified that he recognized the defend- 
ant, who was the president of the Omaha city council, 
took no pictures although he had a camera with him, 
and made no drawing to scale at the scene of the accident. 
He also testified that he examined the headlights of 
the defendant’s car and they were clear. 

The driver of a car approaching from the south pro- 
ceeding north observed the plaintiff when he was leaving 
the curb in the crosswalk and at that time this witness 
was at least 100 feet south of the crosswalk. He testi- 
fied the plaintiff was walking at a normal pace across the 
intersection. When the plaintiff stepped into the street, 
he could not see exactly where the defendant’s car was, 
but then placed it north of Nicholas Street and not quite 
to the intersection. He saw the defendant’s car strike the 
plaintiff. The left front headlight of the car struck the 
plaintiff, who was almost to the center of the street. 
He looked at the headlights of the car after the impact, 
and in his estimation they were foggy, and he could have 
called the police officer’s attention to them but didn’t 
remember. He did not hear any horn sounded before the 
impact. This witness testified that after the impact 
he heard the plaintiff tell the defendant that he did not 
look where he was going. 

Defendant alleges nine assignments of error. Assign- 
ments Nos. 1 and 2 involve the overruling of motions for 
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directed verdict made during the course of the trial; No. 
3 involves the overruling of the motion for new trial; 
and No. 4 involves the overruling of defendant’s motion 
for judgment notwithstanding the verdict. These are 
all related and will be covered by the general discussion. 
Assignments Nos 5, 6, 7, and 8 complain of the giving 
of instructions Nos. 2, 5, 10, and 11 respectively. Assign- 
ment No. 9 involves instructing on charges of negligence, 
which were stricken from the plaintiff’s petition upon 
the motion of the defendant, and is included in the ob- 
jection to the trial court’s instruction No. 5. 

In every case, before the evidence is submitted to the 
jury there is a preliminary question for the court to 
decide, when properly raised, not whether there is 
literally no evidence but whether there is any upon which 
a jury could properly proceed to find a verdict for the 
party producing it, upon whom the burden of proof is 
imposed. See Hickman v. Parks Construction Co., 162 
Neb. 461, 76 N. W. 2d 403, 62 A. L. R. 2d 1040. 

A motion for a directed verdict, or for judgment not- 
withstanding the verdict, admits, for the purpose of de- 
cision on the motion, the truth of the material and rele- 
vant evidence of the party against whom the motion is 
directed, and he is entitled to have every uncontro- 
verted fact found in his favor, and to have the benefit of 
every inference deducible from the evidence. See Pal-. 
mer v. McDonald, 171 Neb. 727, 107 N. W. 2d 655. 

When different minds may reasonably draw different 
conclusions from the same facts as to whether or not 
they establish negligence or contributory negligence, 
such issues should be submitted to the jury. Buie v. 
Beamsley, 171 Neb. 181, 105 N. W. 2d 738. 

The defendant seriously contends that he was not 
guilty of any act of negligence which was the proximate 
cause of the injury. We said in Jarosh v. Van Meter, 
171 Neb. 61, 105 N. W. 2d 531, 82 A. L. R. 2d 714, neg- 
ligence, to be actionable, must be the proximate cause of 
the injury. We do not agree with defendant’s conclu- 
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sion. As will be pointed out hereinafter, there was 
ample evidence from which the jury could find that 
the negligence of the defendant was the proximate 
cause of the injury to the plaintiff. 

Defendant further argues that the plaintiff was guilty 
of contributory negligence more than slight as com- 
pared with any negligence proved against the defendant, 
and specifically contends that plaintiff’s negligence was 
in failing to see the automobile of the defendant; in 
leaving a place of safety and placing himself in the path 
of the approaching automobile; and in exposing himself 
to an obvious danger which would have been apparent 
to him if he had looked. 

We consider first whether the plaintiff was guilty of 
negligence more than slight in comparison with the 
negligence of the defendant. It is defendant’s conten- 
tion that plaintiff did not look to the north before en- 
tering the street. The plaintiff’s testimony is unequivo- 
cal that he did. It is true he made statements on the 
day of the accident which tend to question his testi- 
mony, but this merely made it a jury question, and the 
jury must have accepted the plaintiff’s version. The 
defendant further contends that the evidence is undis- 
puted that the plaintiff did not look to the north after 
he had entered the intersection until he had proceeded 
almost to the center of the intersection where he was 
*struck by the defendant’s car. Is this negligence more 
than slight as a matter of law when compared with the 
negligence of the defendant? We determine under the 
facts in this case that it is not. 

Section 35.16.010, city traffic code of the Omaha city 
ordinances, provides in part: “‘a) The driver of any 
vehicle shall yield the right of way to a pedestrian cross- 
ing the street within any marked crosswalk or within 
any unmarked crosswalk at the end of a block, * * *.’ 
* * * ‘h) Notwithstanding the provisions of this-sec- 
tion every driver of a vehicle shall exercise due care 
to avoid colliding with any pedestrian upon a roadway, 
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and shall give warning by sounding the horn when neces- 
sary. 299 

The provisions of “a” above are substantially the same 
as those of section 39-751, R. S. Supp., 1963, covering 
the rights of pedestrians at intersection crossings. The 
evidence of the only disinterested witness places the de- 
fendant’s automobile north of the intersection when the 
plaintiff stepped off the curb. Certainly the jury, under 
the evidence, could find that plaintiff was in the cross- 
walk and had the right-of-way when the defendant en- 
tered the intersection. 

Defendant argues that the factual situation in Corbitt 
v. Omaha Transit Co., 162 Neb. 598, 77 N. W. 2d 144, is 
similar to the case at bar, and the rules therein enunci- 
ated are controlling. We do not accept the defendant’s 
premise that the facts are similar. That case involved 
a streetcar and a pedestrian. The streetcar, which was 
going 7 to 10 miles an hour, stopped 46 feet from the 
east crosswalk which plaintiff was supposed to be cross- 
ing. Disinterested witnesses testified that the plaintiff 
was walking in a diagonal direction from northeast to 
southwest. 

Defendant also calls our attention to Nichols v. Mc- 
Ardle, 170 Neb. 382, 102 N. W. 2d 848, and Wolstenholm 
v. Kaliff, 176 Neb. 358, 126 N. W. 2d 178, both of which 
involved the collision of vehicles in‘intersections. They 
are not applicable herein because in the instant case the 
plaintiff, a pedestrian, under the facts as we are required 
to view them, clearly had the right-of-way, The question 
here is whether plaintiff can be charged with negligence 
as a matter of law because he did not waive his right- 
of-way. This is inherent in the defendant’s contention 
that the plaintiff had a duty to look and to see the de- 
fendant’s car, which defendant contends had to be in 
plain sight. 

Defendant relies on Jarosh v. Van Meter, 171 Neb. 
61, 105 N. W. 2d 531, 82 A. L. R. 2d 714, and Palmer v. Mc- 
Donald, 171 Neb. 727, 107 N. W. 2d 655, which were 
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pedestrian cases. In both of those cases, we held that 
the plaintiff, in stepping in front of an oncoming car, 
was contributorially negligent as a matter of law. In 
both of those cases, however, an attempt was made to 
cross a street at an area between intersections and not 
in a crosswalk provided for the purpose of crossing. 
Those cases are controlled by Ficke v. Gibson, 153 Neb. 
478, 45 N. W. 2d 436, which has no application herein. 

The facts in the instant case bear more resemblance 
to those in Buie v. Beamsley, 171 Neb. 181, 105 N. W. 2d 
738, than to those in the cases cited by the defendant. 
Both the Buie case and the instant one involve a pedes- 
trian in a crosswalk. Plaintiff in that case turned when 
she heard the brakes of the truck applied. She testified 
she could have stopped at any time before she reached 
the north driving lane. The trial court on that testimony 
directed a verdict against the plaintiff. We reversed the 
judgment and remanded the cause because the question 
of contributory negligence was one for the jury where 
the plaintiff had the right-of-way but may not have 
acted as the ordinarily prudent person. ; 

As pointed out in Costanzo v. Trustin Manuf. Corp., 
176 Neb. 136, 125 N. W. 2d 556, before a verdict can be 
directed against a motorist for failing to see an approach- 
ing vehicle at a nonprotected intersection, the position 
of the approaching vehicle must be undisputedly lo- 
cated in a favored position. Certainly, a pedestrian with 
a right-of-way is in a much stronger position, and if 
his right-of-way is to be protected, we cannot permit the 
failure to see an approaching car or a misjudgment as to 
its speed to be the sole criteria. The failure of a pedes- 
trian with the right-of-way to see an approaching car 
within the limit of danger or to misjudge its speed does 
not ordinarily constitute contributory negligence as a 
matter of law. It is no more than evidence from which 
a jury may find contributory negligence. 

In Cawthra v. Shackelford, 176 Neb. 147, 125 N. W. 
2d 186, a case involving a collision between an automo- 
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bile and a tractor, we held: “Whether a party failed to 
look or looked and failed to see a motor vehicle when 
it was within the limit of danger is a question for the 
jury, except in those cases where the evidence is so 
conclusive that the approaching motor vehicle was with- 
in the limit of danger that reasonable minds could not 
differ thereon.” As we view the evidence, the exception 
has no application herein. 

In the light in which we are required to view the evi- 
dence herein, it is apparent that the plaintiff had entered 
the intersection at a time when the defendant’s car was 
still north of the intersection and at a time when the 
defendant should have seen the approach of the plain- 
tiff. The plaintiff had proceeded at least 10 feet into the 
intersection before he was struck by the left front of the 
defendant’s car, and the only disinterested witness said 
plaintiff was walking normally. There was a skid mark 
behind the car 32 feet in length. The car was 20 feet 
in length, and it did not stop until after it had com- 
pletely crossed the crosswalk plaintiff was using, so that 
the rear end of the car was approximately even with the 
north side of the crosswalk. The plaintiff was propelled 
10 feet in front of the car and was found in the street. 
There was no estimate of speed other than that of the 
defendant that he was driving 20 or 25 miles an hour. 
The plaintiff’s testimony that defendant’s car came so 
fast that plaintiff “could not do anything,” and the 
physical facts, could readily indicate a speed in excess 
of that figure. Assuming, however, defendant was trav- 
eling 20 miles an hour, he would be traveling approxi- 
mately 30 feet a second. In the time it took plaintiff 
to reach the center of the intersection, the jury could 
find the car would travel a minimum of 100 feet. This 
would place the car well out of the intersection and out 
of the limit of danger when plaintiff left the curb. 

If the plaintiff had looked to the north after he left 
the curb, he undoubtedly would have seen the defend- 
ant’s car approaching. This, however, would not have 
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changed the situation because even if he had seen the 
defendant’s car, he could have assumed that defendant 
would respect his right-of-way until there was something 
to indicate otherwise. The trial court concluded that 
any negligence on the part of the plaintiff was not of 
that comparative degree which, as a matter of law, would 
defeat his recovery, and submitted the issue of contribu- 
tory negligence to the jury under proper instructions. 
Defendant could expect no more. As we view the evi- 
dence, at most it could only raise a question as to the 
degree of plaintiff's contributory negligence, if any. 

Defendant argues that there was no evidence that 
he could have stopped before the collision or have 
turned out to avoid it. As we view the record, plain- 
tiff had the right-of-way. It was the defendant’s duty 
to respect that right-of-way. Defendant suggests in his 
brief that the reason he did not see the plaintiff was that 
the plaintiff came up from the side and was not di- 
rectly in front of the defendant’s automobile. We fail 
to see how this can possibly excuse him. Any pedestrian 
using a crosswalk will come from the side unless he 
stands in the path of the approaching car. Defendant 
contends that his headlights were clear and cast a beam 
for several hundred feet, although there is evidence 
from which the jury might have believed otherwise. In 
any event, the headlights on defendant’s automobile 
should have lighted the entire intersection as he ap- 
proached, and should have included the sidewalk and 
the curb. The driver of a car approaching from the di- 
rection toward which the defendant was driving ob- 
served the plaintiff step off the curb when his own 
car was at least 100 feet away from the crosswalk. 

It is the defendant’s contention that the plaintiff was 
hurrying through the intersection and leaped into the 
path of his car. Defendant also argues that plaintiff 
did not leave the curb until defendant reached the 
intersection and at a time when the defendant’s car was 
not more than 35 feet away from the crosswalk. The 
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jury did not see fit to accept the defendant’s evidence. 
If, as the evidence of plaintiff and the disinterested wit- 
ness would indicate, the plaintiff was walking normally 
through the intersection, it would have been impossible 
under the physical facts for the accident to have hap- 
pened if the defendant was 35 feet from the crosswalk 
when the plaintiff stepped off the curb. 

The defendant is a man 70 years of age. The record 
indicates that he had some eye difficulty involving the 
removal of cataracts, and that he was required to wear 
contact lenses. While there was no satisfactory evi- 
dence adduced which would indicate that the defendant 
could not see peripheral objects, that inference might 
be drawn from the fact that the defendant should have 
seen the approach of the plaintiff if he had been properly 
observing the intersection. 

Instruction No. 2 was the trial court’s résumé of the 
allegations of plaintiff’s petition. Defendant takes par- 
ticular exception to the following specifications of neg- 
ligence: “2. In failing to have his automobile under 
reasonable control. 3. In failing to keep a proper look- 
out. 4. In failing to observe the plaintiff in time to 
stop or turn aside in order to avoid colliding with him. 
d. In failing to operate his vehicle in such a manner 
as to be able to stop to avoid a collision with an object 
within the area lighted by his headlights.” 

The discussion heretofore clearly demonstrates that 
reasonable control and proper lookout were clearly with- 
in the issues to be submitted to the jury, and no further 
discussion is necessary. 

The third specification objected to, being “4” above, 
had been stricken from the plaintiff’s petition on mo- 
tion. However, under the evidence adduced without 
objection, it was not an improper specification of negli- 
gence. It is the duty of the trial court to fully instruct 
the jury upon the theory of a party to an action if that 
theory finds support in the evidence. Gain v. Drennen, 
160 Neb. 263, 69 N. W. 2d 916. 
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The fourth specification, being “5”? above, commonly 
referred to as the assured clear distance rule, which also 
had been stricken from the plaintiff’s petition on motion, 
is also contested by the defendant on the theory that 
the plaintiff moved into the lighted area from the side 
and the defendant was not required to stop. Where 
this argument has not been answered by the observa- 
tions on right-of-way, it will be covered in the discus- 
sion on instructions Nos. 10 and 11. 

Instruction No. 5 was the burden of proof instruction. 
Defendant’s objection goes to the fact that two specifica- 
tions of negligence given in instruction No. 2, and re- 
ferred to above, had previously been stricken from the 
petition on motion. There was evidence adduced to 
support the specifications given. Their inclusion in the 
instructions could not constitute prejudicial error. We 
find no merit in the defendant’s contention. 

Instruction No. 10 covered reasonable control and 
proper lookout, and included the following: ‘The driver 
of a motor vehicle must keep such a lookout in the di- 
rection of travel that he can see a person or vehicle as 
soon as it is illuminated by his headlights and it is his 
duty to have his automobile under such control, under 
the driving conditions existing, that he can stop it in 
time to avoid a collision with any object in the area 
lighted by his headlights.” 

Under the provisions of section 39-780, R. R. S. 1943, 
the defendant’s headlights should have lighted the area 
of the intersection when he was 200 feet north of it. 
This would be immediately after he turned into Fifty- 
second Street. Under the physical facts herein, the 
point where the impact occurred in the intersection, and 
the fact that the defendant was traveling a minimum of 
20 to 25 miles an hour, the plaintiff could have been in 
the intersection when the defendant was at least 100 
feet north of the crosswalk, unless the defendant’s ver- 
sion that the plaintiff was leaping or hurrying through 
the intersection is accepted as true. Instruction No. 10 
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was a proper instruction under the evidence adduced 
in this case. 

Defendant objects to the following portion of instruc- 
tion No. 11: ‘“ ‘The headlamps of motor vehicles shall 
be so constructed, arranged and adjusted that * * * they 
will under normal atmospheric conditions and on a level 
road, produce a driving light sufficient to render clearly 
discernible a person two hundred feet ahead, but shall 
not project a glaring or dazzling light to persons in front 
of such headlamp.’” This is the applicable portion of 
section 39-780, R. R. S. 1943. 

Defendant argues that there was no evidence that his 
headlights were in any way defective or contributed in 
any way to the occurrence of the accident. There was 
testimony his lights were foggy, whatever that implies. 
The law requires a driving light sufficient to render a 
pedestrian 200 feet away clearly discernible. It was the 
defendant’s testimony that his lights were clear and cast 
a beam for several hundred feet. That being the situa- 
tion, we must assume that he could see a person: in or 
near the crosswalk when he was 200 feet back. Under 
the evidence adduced, a question was clearly presented 
whether defendant should have seen the plaintiff before 
he entered the intersection. 

The defendant argues the plaintiff approached, at a 
right angle to the path of travel of his automobile. . This 
does not change the situation. The jury could properly 
find that the defendant’s failure to make proper observa- 
tion was the proximate cause of the accident. 

It is apparent that the jury did not accept defendant’s 
version that the plaintiff was hurrying or leaping through 
the intersection. Consequently, this is not a case where 
a plaintiff suddenly moves into the path of a vehicle 
followed by almost instantaneous collision.’ It is equally 
evident that the jury could reasonably have determined 
that the plaintiff was at the curb or entering the inter- 
section at the time defendant was at least 100 feet:north, 
depending on the speed of his car. Instruction No. 11 
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was proper under the facts in this case. We do not agree 
that this instruction placed an unfair burden on the 
defendant. 

We find no errors in any of the instructions complained 
of, and, viewing the instructions as a whole, conclude 
they properly covered the issues and the evidence ad- 
duced herein. 

For the reasons given, we find no error prejudicial to 
the defendant in the manner in which the issues were 
submitted to the jury, and find that the motion for a 
new trial or for a judgment notwithstanding the verdict 
was properly overruled. The judgment herein should 
be and hereby is affirmed. 

AFFIRMED. 


IN RE APPLICATION OF UNITED MINERAL PRODUCTS 
CoMPANY. 
UNITED MINERAL ProDUCTS COMPANY, APPELLANT, V. 
NEBRASKA RAILROADS OF WESTERN TRUNK LINES 


COMMITTEE, APPELLEE, 
131 N. W. 2d 388 


Filed November 20, 1964. No. 35727. 


1. Statutes. The repeal of a statute affects in no manner a pend- 
ing action founded thereon nor a cause of action that accrued 
prior to any such repeal, except as may be provided for in the 
repealing statute. 

2. Public Service Commissions: Carriers. By statute the Nebraska 
State Railway Commission, except as to joint rates, is required 
to fix classifications of rates and charges for the transporta- 
tion of freight, passengers, and cars over any railway or by 
any common carrier in this state, and shall give to the railroad 
or common carriers to be affected thereby 10 days’ notice of 
the time and place when and where the rates will be fixed, 
at which time the railway company or common carriers shall 
be entitled to be heard. 


3. An attack upon any such rate is required to 
come after its establishment and notice, and not prior thereto. 
4, As to joint rates it is the duty of railway 
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companies and common carriers doing business in this state to 
establish reasonable joint line rates. 

If common carriers fail to establish reasonable 
joint line rates it becomes the duty of the Nebraska State Rail- 
way Commission, on its own motion or on the application of 
some one interested, to establish reasonable joint line rates by 
original fixation or by change. and revision. 

This establishment or fixation on motion of 
the commission or on behalf of interested parties requires 10 
days’ notice to the carriers involved and a hearing, and notice 
and a grant of hearing to interested parties making complaint. 
The validity of rates which common carriers 
may exact depends upon whether or not there has been a com- 
pliance with the statutory procedures. 

A rate once established continues to be the 
legal rate until legally canceled, and subsequent tariffs naming 
new rates cannot carry the new rate into lawful effect. 

Joint rates may not be canceled or modified 
except upon hearing and with notice to all parties affected 
thereby. 


In an instance where there is a failure of the 
Nebraska State Railway Commission to comply with the statu- 
tory procedures in the establishment of a joint line rate, its 
findings are void and of no effect. 


10. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Nelson, Harding & Acklie and Richard A. Peterson, for 
appellant. 


Mason, Knudsen, Berkheimer & Endacott, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
BosLaucH, and Brower, JJ., and Dierks, District Judge. 


YEAGER, J. 

This action, as originally instituted, is one in which 
United Mineral Products Company, a corporation of 
Weeping Water, Nebraska, designated in this court as 
appellant, filed an application with the Nebraska State 
Railway Commission petitioning it to establish single car, 
joint line commodity rates on limestone, crushed or 
ground, from Weeping Water, Nebraska, to all points in 
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the State of Nebraska, which are 54 cents a ton higher 
than the single line rates from Ashland, Nebraska, to 
the same points. 

By this application the request is that a new rate 
shall be fixed from Weeping Water, Nebraska, to all 
points in the State of Nebraska, except as to three 
points named later herein, at 54 cents a ton above the 
single line rate from Ashland, Nebraska, to such points. 

In the application it is pointed out that in a previous 
instance the commission established, and this court ap- 
proved, a joint line rate for shipments from Weeping 
Water, Nebraska, which exceeded the single line rate 
from Ashland, Nebraska, by 54 cents a ton in the case of 
shipments to three points, namely, Ord, Allen, and 
Hastings, Nebraska. 

The rates to points other than the three named are 
not. declared in the application, but it is inferable that 
the existing joint line rate to at least some of the points 
other than the three would exceed the rate established 
for the three which as has been stated was only 54 cents 
a ton above the single line rate on single car shipments. 

This, the appellant declares, amounts to unjust dis- 
crimination and it is on this account it seeks the estab- 
lishment of rates based on the 54 cent differential over 
single line rates on shipments of the named precuels 
in the state. 

In response to the application the Nebraska Railroads 
of Western Trunk Lines Committee, composed of five 
railroads named in the protest, designated herein as 
appellee, filed a protest. By the protest the appellee 
asked for no relief or for any affirmative action by the 
commission. 

A hearing was had before the commission on the. ap- 
plication of the appellant and the protest of the appellee. 
At this hearing. two witnesses testified on behalf of the 
appellant and two on behalf of the appellee. After the 
hearing was concluded the commission made findings and 
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rendered an order in apparent disposition of the 
controversy. 

By finding it is declared that the witnesses for the 
appellee presented a proposal counter to that of the ap- 
pellant from the presently existing joint rate which was 
a reduction from the presently established and existing 
joint line rate. This proposal was contained in column 
19 of exhibit 9, an exhibit offered and received in evi- 
dence on behalf of the appellee. 

It is stated here that this represented what the wit- 
nesses regarded as a fair rate and did not indicate 
either any rate charges requested by the appellee, or 
which were being currently charged for this character of 
service, and neither did it represent a rate charge im- 
posed in anywise by the commission. 

In disposition of the case in neither findings nor order 
was a ruling made on the application of the appellant. 
The findings and final order granted to the appellee 
that which was proposed by the witnesses for appellee 
in column 19 of exhibit 9. The findings and order refer 
to this as an application made by the appellee. The order 
declared that the named railroads were “authorized to 
place in effect on Nebraska intrastate traffic, effective 
September 4, 1963, subject to an expiration date of De- 
cember 31, 1963, or until further order of the Com- 
mission, rates to apply on highway construction material, 
filler, consisting of limestone, ground or limestone dust, 
in closed cars, minimum weight 100,000 pounds, the 
rates as shown in Column 19 of Exhibit 9 in the sub- 
ject application which by reference hereto, are made a 
part hereof.” 

From this disposition of the action by the Nebraska 
State Railway Commission the appellant has taken its 
appeal. As grounds for reversal the brief of appellant 
contains a number of assignments of error, but before 
consideration of them, if they require consideration here- 
in, it appears there is a matter of procedure affecting the 
power of the commission to render valid findings and a 
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valid order disposing of the case. Although not adverted 
to by the parties in their presentations it appears to 
have such controlling significance in determining the 
validity of the action of the commission that it may 
not be ignored. 

Before proceeding to an examination of this subject 
it appears well to call attention to section 49-301, R. R. 
S. 1943, which is as follows: ‘Whenever a statute shall 
be repealed, such repeal shall in no manner affect pend- 
ing actions founded thereon, nor causes of action not in 
suit that accrued prior to any such repeal, except as 
may be provided in such repealing statute.” 

The reason for calling attention to this is that the 
powers of and functions of the Nebraska State Railway 
Commission and the rights, powers, and duties of par- 
ties subject to control of the commission were defined 
by laws enacted prior to 1963. The proceeding here was 
commenced on June 5, 1963, and although many changes 
were made by the Legislature in 1963, by amendment, 
repeal, and the enactment of new and additional provi- 
sions, the laws in effect at that time are controlling in 
the action here. The findings and order involved were 
rendered September 3, 1963. Whatever was done at the 
1963 session of the Legislature or later is not of conse- 
quence in the determination of the case here. 

In this light this opinion proceeds on the assumption 
that the determination shall respond to the statutes in 
1963, rather than to the statutes as changed in 1963. 
In any event the statutory features in the area of con- 
cern prior to and after the actions of the 1963 session 
of the Legislature insofar as involved here are not ma- 
terially different. 

Section 75-302, R. R. S. 1943, contained the following: 
“The State Railway Commission shall fix a schedule and 
classification of rates and charges except joint rates here- 
inafter provided for, for the transportation of freight, 
passengers, and cars over any railway or by any common 
carrier in this state. To that end the commission shall 


VoL. 177] SEPTEMBER TERM, 1964 807 
United Mineral Products Co. v. Nebraska Railroads 


give the railroad company or common carriers to be 
affected thereby ten days’ notice of the time and place 
when and where the rates will be fixed. Any such rail- 
way company or common carriers shall be entitled to be 
heard at such time and place to the end that justice may 
be done, and the commission shall have process to en- 
force the attendance of witnesses, to be served as in 
civil cases.” 

Section 75-306, R. R. S. 1943, contained the follow- 
ing: “It is hereby made the duty of all railway com- 
panies doing business in this state to establish reasonable 
joint through rates for the transportation of freight 
between points upon their respective lines within this 
state, and shall receive and transport freight and cars 
over such route or routes as the shipper shall direct.” 

By section 75-307, R. R. S. 1943, it was provided that 
where freight is to be transported between different 
points within the state to be carried by two or more rail- 
way companies operating connecting lines such railway 
companies shall transport it at reasonable through rates. 

Section 75-308, R. R. S. 1943, contained the following: 
“In the event that railway companies or common car- 
riers, as defined in section 75-301, fail to establish 
through joint rates, or fail to establish and charge rea- 
sonable rates for such shipments, it shall be the duty of 
the State Railway Commission, either upon their own 
motion, or upon the application of some person inter- 
ested, to establish such rates for the shipment of freight 
and cars over two or more connecting lines of railroad 
in this state. In the making thereof, and in changing 
or revising the same, they shall be governed, as nearly 
as may be, by the provisions of sections 75-302 to 75-307 
xe KD 

The effect of these provisions in the case here is to 
say that as to joint line rates, it is the duty of the rail- 
way companies to establish on their lines within the 
state reasonable joint through rates. 

If the railway companies fail in their duty to establish 
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joint rates then it shall be the duty of the commission, 
on its own motion or on the application of some person 
interested, to establish such rates for shipment over 
joint line connecting railroads. This establishment may 
come about by original fixation or by change and 
revision. 

This right however depends upon compliance with the 
exactions of section 75-302, R. R. S. 1943, the one which 
exacts 10 days’ notice to railroad companies or common 
carriers involved. 

Section 75-401, R. R. S. 1943, provided that any per- 
son in his own behalf or in behalf of a class similarly 
situated, or any firm, corporation, or association, or any 
mercantile, agricultural, or manufacturing society, or 
body politic or municipal organization, or railway com- 
pany or common carrier, may complain of rates and in 
such an instance the commission shall give notice and 
grant a hearing on the complaint and fix a date for 
hearing. It was also provided that action may be taken 
on the motion of the commission after giving notice of 
hearing. 

The power to consider a subject matter such as is 
involved here is statutory and the statutes prescribe the 
manner in which it shall be exercised. In Platte Sand 
& Gravel Co. v. Chicago, B. & Q. R. R. Co., 121 Neb. 
855, 238 N. W. 766, a case involving the required manner 
of exercise of the power and the force and effect of a 
failure so to do, particular consideration was given to 
sections 75-408 and 75-501, Comp. St. 1929, which are 
respectively like sections 75-308 and 75-401, R. R. S. 
1943. 

As already pointed out, section 75-308, R. R. S. 1943, 
provided for the establishment of joint rates by the 
commission. ‘This section coupled with section 75-302, 
R. R. S. 1943, furnished the procedures for the estab- 
lishment of such rates. Platte Sand & Gravel Co. v. 
Chicago, B. & Q. R. R. Co., supra, declares that the 
validity of such rates depends upon whether or not there 
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has been a compliance with the statutory procedures. 

In that case it was declared that in case of change 
the commission was required to give notice and grant 
a hearing. In the opinion by quotation from McCaffrey 
Bros. Co. v. Chicago, B. & Q. R. R. Co., 114 Neb. 382, 
207 N. W. 503, it was said: “‘A freight rate once lawfully 
established continues to be the legal rate until legally 
canceled. Subsequent tariffs naming new rates, without 
canceling previous rates, cannot carry the new rate 
into lawful effect.’ ” 

Further in the opinion it is stated: “But such joint 
rates may not be canceled or modified except upon a 
hearing, with notice to all carriers affected thereby.” 
See, also, Southern Roads Co. v. Galveston, H. & S. A. 
Ry. Co., 140 I. C. C. 418; Chicago, M. & St. P. R. Co. v. 
Minnesota, 134 U. S. 418, 10 S. Ct. 462, 33 L. Ed. 970; 
Central of Georgia Ry. v. Georgia R.R. Commission, 
215 F. 421. 

It is true that in this case, as in the cited case, the 
power and effect of fixing and changing joint line rates 
is involved, but the provisions of section 75-308,.R. R. 8. 
1943, insofar as notice and hearing are concerned places 
burden equally in all instances where such a burden 
is imposed. If therefore there was a failure of the Ne- 
braska State Railway Commission to comply with the 
statutory exactions to which attention has been called 
in the establishment of the joint line rate under con- 
sideration and on the record here this failure is apparent, 
then it follows that its findings and order were and are 
void and of no effect. . 

It is observable that the appellant did not by its appli- 
cation seek a rate generally to be applied to joint line 
shipments, but for the establishment of a special quan- 
tity rate. The significance of this here is that it aids in 
an understanding of the character of appellant’s 
application. 

The application was for a change in rates for joint line 
shipments over the State of Nebraska except shipments 
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to the three named points. That application was in 
order and there was compliance by the commission with 
regard to notice and hearing, and there was a hearing. 
After the hearing the commission made findings and 
rendered its order, but not with reference to anything 
contained in that application. 

The transcript contains no indication that the com- 
mission made any determination upon the application of 
the appellant. This is true notwithstanding the fact that 
on the basis of the transcript there was nothing else 
properly before the commission on which to base a de- 
cision. The appellee filed no application of any kind or 
character whereby it sought establishment, change, or 
modification of any kind of rates. The same is true of 
the carriers represented by it. 

It is true that the findings indicate that there was an 
application on the part of appellee, and that the order 
rendered was based thereon. This however is not true. 
What the commission actually did was to treat the testi- 
mony of a witness for the appellee as an application, 
and render its order accordingly. 

Even if this were to be treated as an application it 
would not constitute a basis for a change in existing 
joint line rates or the establishment of new rates. There 
was no compliance with the statutory requirements for 
notice and hearing. 

The protest to the application of the appellant could 
not be regarded as an application for establishment or 
change of rates. It amounted to nothing more than a 
negative response to the application of the appellant. 

There is nothing in the record to indicate that any 
action was taken in furtherance of action of the commis- 
sion in the matter of fixing of rates by it on its own 
motion, and even if this did appear, it does not appear 
that notice was given and hearing granted as required 
by statute. 

The action of the commission in the establishment of 
the new joint line rates was not only irregular and 
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without authority but it was void. In the opinion in 
Platte Sand & Gravel Co. v. Chicago, B. & Q. R. R. 
Co., supra, it was said: “Section 75-712, Comp. St. 1929, 
makes it unlawful for any railway company or common 
carrier to change any rate, schedule, or classification 
until application has been made to the railway com- 
mission and permission had for that purpose. * * * Sec- 
tion 75-501 provides for a revision or modification of the 
rates charged, but only upon a hearing before the com- 
mission, with due notice to the common carriers af- 
fected.” The substance of the prohibitions contained in 
this quotation is carried into the statutory provisions 
referred to herein defining the functions of the com- 
mission as related to the action here. 

The commission on the record and under the facts and 
circumstances disclosed was called upon only to make 
a determination upon the application of the appellant 
for the establishment or modification of a joint line rate 
requested. This application was never passed upon. 
Instead, without application or notice, but solely on 
the testimony of two witnesses for the appellee, the 
commission proceeded to establish joint line rates to all 
points in the State of Nebraska. This establishment of 
rates was, under the terms of statute and the decisions 
of this court, clearly void. 

This is not to say that the required consideration of 
the application of the appellant and a determination 
thereon would have been without legal force and effect, 
or that the matter is not now subject to consideration in 
a proper proceeding but only that in this proceeding 
the appellant is entitled to no substantive relief. Neither 
party is entitled to substantive relief at the hands of this 
court. 

The order of the Nebraska State Railway Commission 
is reversed, with each party to pay its own costs. In this 
light a consideration of the assignments of error in the 
briefs is not required. 

REVERSED. 
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Damages. The amount of damages for pain and suffering has 
no legal rule for its measure and rests largely in the sound 
discretion of the jury. 

Trial: Damages. It is not error for counsel in final argument 
to the jury to suggest flat amounts of recovery for different 
periods of pain, suffering, and disability, if such different periods 
of pain and suffering bear some real relation to differences 
demonstrated in the evidence. 

The verdict of a jury in a personal injury 
case will not be set aside unless it is so clearly exorbitant as 
to indicate passion and prejudice or disregard of the evidence 
or controlling rules of law by the jury. 

Pleading. A material allegation in a pleading is one essential 
to the claim or defense which could not be stricken from the 
pleading without leaving it insufficient. 

Trial: Appeal and Error. If an instruction is not sufficiently 
specific in some respect, it is the duty of the party to offer 
requests to supply an omission, and unless this is done, the 
judgment will not be reversed for such defects. 

Trial. The instructions must be construed together as a whole. 
Damages. Loss of earning capacity, as distinct from loss of 
wages, salary, or earnings, is a separate element of damage. 
Damages: Pleading. Loss of earnings is an item of special 
damage and must be specifically pleaded and proved. 

. Proof of impairment of earning capacity may 
be had under general allegations of injury and damage. 

Trial: Damages. Proof of an actual loss of wages or earnings 
is not essential to recovery for loss of earning capacity. 
Damages. Recovery for loss or diminution of the power to 
earn in the future is based upon such factors as the plaintiff’s 
age, life expectancy, health, habits, occupation, talents, skill, 
experience, training, and industry. 

Recovery for mental suffering or anxiety may be 
had provided the mental suffering or anxiety is a reasonably 
certain result or is reasonably apprehended as a result of the 
injuries sustained. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 
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Healey, Healey & Goth, for appellant. 
Baylor, Evnen, Baylor & Urbom, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, and Brower, JJ., and Dierks, District Judge. 


_ Wutre, C. J. 

This is a personal injury suit growing out of a car- 
pedestrian accident on May 2, 1962, at the intersection 
of Twenty-seventh and Van Dorn Streets in Lincoln, 
Nebraska. From a jury verdict and judgment in -the 
sum of $14,200, the defendant appeals. 

The plaintiff, 77 years of age, was struck on his left 
side, knocked off his feet, turned over twice, came to 
rest about 7 or 8 feet in front of defendant’s car, com- 
plained of pain in his left hip, was given a sedative at 
the scene, and was taken to the hospital by ambulance. 

Hospitalization disclosed painful injuries to the knees, 
shoulder, and jaw, and a more severe serious injury in 
the fracture of the neck of the femur in the left hip. An 
operation was necessary the afternoon of the accident 
by which the head of the ball of the hip joint was ma- 
nipulated'’ into place and fastened by the use of screws. 
His pain was eased at times by opiates, but was quite 
general in nature and was aggravated by the necessary 
movements and therapy required to regain his ability 
to walk. After 19 days in the hospital, he was able to 
walk with two crutches. 

In the 17-month period between hospitalization and 
the time of trial, the plaintiff suffered pain, used forearm 
and shoulder crutches, and a cane. His left leg became 
weak, gets tired, and causes a general fatigue. The use 
of a crutch or cane will be required permanently. 

The mortality tables give plaintiff a life expectancy 
of 5 years. He has a permanent and increasing future 
disability. This consists of a shortened left leg, a limp, a 
restriction of leg and hip motion, and a progressive de- 
generative condition of the bone because at his age the 
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bone lacks good circulation and powers of repair. The 
permanent disability was 20 to 25 percent at the time 
of trial, and will increase in the future. There is a gen- 
eral weakness and fatigue resulting from these condi- 
tions. The restriction of motion as to internal rotation 
of the hip is a condition that developed and then in- 
creased after about April 1963 and is indicative of prog- 
ressive degenerative changes. Pain, in varying degrees, 
accompanies these conditions. 

Plaintiff, at the time of the accident, was active in all 
phases of the practice of law. He lost 9 weeks from 
work while in the hospital and at home, and now can 
only work part of the time he devoted to the practice 
previously. The breadth of his activities in the prac- 
tice has been narrowed. 

The evidence shows that the plaintiff suffered con- 
siderable anxiety and anguish from the knowledge of 
the probabilities of degeneration of the hip bone, based 
on information given him by his doctor from time to 
time, including the advice that it could not be known 
for a year and a half after September 1963 whether an 
artificial hip bone might be necessary. Disregarding 
the detailed and voluminous testimony as to discomfort, 
pain, and subjective discomfort, the above résumé out- 
lines the plaintiff’s injuries in the different categories 
referred to. They are largely undisputed and are all 
supported by the evidence. 

The first and major contention the defendant makes is 
that prejudicial error arose from improper final argument 
to the jury as to damages. Plaintiff’s counsel, in final ar- 
gument, broke the evidence down into about six different 
areas. These were pain and suffering at the time of the 
accident, the 19-day period of hospitalization, the 17 
months after hospitalization until the time of trial, the 
future disability and pain, mental suffering and anxi- 
ety, and loss of earning capacity. As in most cases of 
this type, the evidence logically broke down into these 
different items or areas and no question appears or could 
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appear as to counsel’s right to present and identify the 
damages separately in this fashion. The evidence clearly 
supports such an analysis. As to these different items 
or categories, plaintiff, in argument, suggested a flat 
amount for the jury to allow as to some of the above 
items. Brevity forbids quotation of the total argument. 
After summing up the plaintiff’s experience and pain 
at the scene of the accident, counsel stated: ‘You will 
have to use your judgment as I have had to use mine, 
and I will suppose that if you ascribe, for instance, oh, 
$2500 for that simple experience alone you wouldn’t be 
out-of-bounds. Try to relive it. It seems grossly low, 
but that is a suggestion.” + 

After summing up the 19-day experience in the hos- 
pital, counsel stated: “For 19 days he goes through this 
before he is discharged from the hospital. What of that 
experience? The reasonable measure of value for those 
19 days of lying there and going through this recupera- 
tive process, seems to me, that if I suggested $1900 that 
would be very low. $3800 might be more realistic for 
19 days, for this hospitalization for 19 days.” 

Either orally, or by placing a figure on a blackboard, 
plaintiff's counsel ascribed a flat suggested amount for 
the other items. Counsel also told the jury: “Your 
job is to try to compensate Mr. Baylor and make him 
whole. The words of the instructions will be, “To make 
him whole.’ Then figure out what the value of the 
money would be in placing Mr. Baylor back in the same 
condition as he was before. I understand it is impossible 
to do that, but you can use your own best judgment; 
and whatever I say in this respect you are to under- 
stand, please, my inferences will be my thinking and 
not be yours. They are values which I ascribe to things 
and will give to you as guides. I think I can’t desert 
you on this and say, ‘Here, it is your problem, it is 
too hard for me, take it away.’ I think I would not be 
doing my job if I did not try to make some analysis, 
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at least, of the individual items of damages that have 
occurred.” (Emphasis supplied.) 

Defendant, citing and relying mainly on Boop v. Bal- 
timore & Ohio R.R. Co., 118 Ohio App. 171, 193 N. E. 
2d 714, an intermediate Ohio appellate court decision, 
asserts that it is prejudicial error for counsel to break 
the damage picture into fragments and then apply to 
each fragment a mathematical formula by multiplying 
fixed amounts for small periods of time in order to ar- 
rive at an amount for the entire period of expectancy. 
This is generally characterized in the cases as a “mathe- 
matical formula” argument. There is a diversity of opin- 
ion in the cases as to the right of counsel to use such an 
argument. It appears that the weight of authority sup- 
ports the propriety of such an argument. Bowers v. 
Pennsylvania R.R. Co. (1960), 182 F. Supp. 756, affirmed, 
281 F. 2d 953; Haycock v. Christie (1957), 249 F. 2d 
501; Imperial Oil, Limited v. Drlik (1956), 234 F. 2d 4, 
certiorari denied 352 U. S. 941, 77 S. Ct. 261, 1 L. Ed. 
2d 236; Clark v. Hudson (1957), 265 Ala. 630, 93 So. 
2d 138; McLaney v. Turner (1958), 267 Ala. 588, 104 
So. 2d 315; Vanlandingham v. Gartman (1963), 236 Ark. 
504, 367 S. W. 2d 111; Newbury v. Vogel (1963) (Colo.), 
379 P. 2d 811; Evening Star Newspaper Co. v. Gray 
(1962), 179 A. 2d 377; Ratner v. Arrington (1959) (Fla.), 
111 So. 2d 82; Corkery v. Greenberg (1962), 253 Iowa 
846, 114 N. W. 2d 327; Aetna Oil Co. v. Metcalf (1944), 
298 Ky. 706, 183 S. W. 2d 637; Louisville & Nashville 
Ry. Co. v. Mattingly (1960) (Ky.), 339 S. W. 2d 155; 
Little v. Hughes (1961) (La.), 186 So. 2d 448; Eastern 
Shore Public Service Co. v. Corbett (1962), 227 Md. 
411, 177 A. 2d 701; Yates v. Wenk (1961), 363 Mich. 311, 
109 N. W. 2d 828; Flaherty v. Minneapolis & St. Louis 
Ry. Co. (1958), 251 Minn. 345, 87 N. W. 2d 633; Boutang 
v. Twin City Motor Bus Co. (1956), 248 Minn. 240, 80 
N. W. 2d 30; Arnold v. Ellis (1957), 231 Miss. 757, 97 So. 
2d 744; Four-County Elec. P. Assn. v. Clardy (1954), 
221 Miss. 403, 73 So. 2d 144, 44 A. L. R. 2d 1191; Wyant 
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v. Dunn (1962), 140 Mont. 181, 368 P. 2d 917; Johnson 
v. Brown (1959), 75 Nev. 437, 345 P. 2d 754; Haley v. 
Hockey (1950), 199 Misc. 512, 103 N. Y. S. 2d 717; King 
v. Railway Express Agency, Inc. (1961) (N. D.), 107 
N. W. 2d 509; Johnson v. Charleston & Western Caro- 
lina Ry. Co. (1959), 234 S. C. 448, 108 S. BE. 2d 777; J. 
D. Wright & Son Truck Line v. Chandler (1950) (Tex. 
Civ. App.), 231 S. W. 2d 786; A.B.C. Stor. & Mov. Co. v. 
Herron (1940) (Tex. Civ. App.), 138 5S. W. 2d 211; Con- 
tinental Bus System, Inc. v. Toombs (1959) (Tex. Civ. 
App.), 325 S. W. 2d 153; Olsen v. Preferred Risk Mutual 
Ins. Co. (1960), 11 Utah 2d 23, 354 P. 2d 575; Jones v. 
Hogan (1960), 56 Wash. 2d 23, 351 P. 2d 153. Contra: 
Henne v. Balick (1958), 51 Del. 369, 146 A. 2d 394; Caley 
v. Manicke (1962), 24 Ill. 2d 390, 182 N. E. 2d 206; Cay- 
lor v. Atchison, Topeka & Santa Fe Ry. Co. (1962), 190 
Kan. 261, 374 P. 2d 53 (4-3 decision); Botta v. Brunner 
(1958), 26 N. J. 82, 138 A. 2d 713, 60 A. L. R. 2d 1331; 
Boop v. Baltimore & Ohio R.R. Co., supra; Stassun v. 
Chapin (1936), 324 Pa. 125, 188 A. 111; Certified TV & 
Appliance Co. v. Harrington (1959), 201 Va. 109, 109 
S. E. 2d 126; Crum v. Ward (1961), 146 W. Va. 421, 121 
S. E. 2d 18; Affett v. Milwaukee & Suburban Transp. 
Corp. (1960), 11 Wis. 2d 604, 106 N. W. 2d 274. 

Heretofore, there has been no rule in Nebraska for- 
bidding counsel, in final argument, from equating pain 
and suffering to time segments within life expectancy, 
suggesting monetary values for them, multiplying them 
to reach a final amount, and illustrating such an argu- 
ment on a blackboard or chart. However, we refrain 
from passing on this question as it is not presented in 
this case. 

It is apparent from the summarization of the argument 
given hereinbefore, that counsel suggested flat amounts 
of recovery for the different areas or categories of pain, 
suffering, or disability, which different categories or 
areas bore some real relation to the differences demon- 
strated in the evidence. Surely, the same pain over a 
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longer period of time would suggest a larger amount. 
And, real differing periods of disability, as to quality 
and time of duration, would warrant an inference of 
different amounts for each. It is difficult to see how a 
jury could perform its function as trier of the ultimate 
facts, unless it gave relative weight to the real differ- 
ences in pain and disability during different periods, as 
reasonably reflected by the evidence. This being true, 
there could be no vice in the simple addition of the 
amounts allowed for the different periods. 

Assuming, but not deciding, that the use of a mathe- 
matical formula is error, the gist of the condemned vice 
is in placing an arbitrary figure on a small time seg- 
ment period and then multiplying it to reach a final 
figure. The criticism, if it be valid, is not directed at 
placing a lump sum dollar amount on any actual differ- 
ent period of pain and suffering which the evidence rea- 
sonably supports, but rather at the use of an arbitrary 
money figure for a time segment and then mathemati- 
cally multiplying it over the expectancy period, irre- 
spective of what the evidence supports as to any real dif- 
ferences. The plaintiff’s counsel in this case did not 
mention or make use of any money figure arbitrarily 
selected as representing the value of any minute, day, 
or week, and then multiply it by formula. As we See it, 
he argued: (1) The different periods of time the plain- 
tiff had been and would be affected, and (2) the lump 
sum dollar amount suggested for the loss. It is not 
the declaration of or the use of a lump sum figure for 
the different injuries or the periods they are endured 
that is condemned, but the use of a misleading and 
nonevidence supported mathematical formula method to 
reach the lump sum that has been condemned. This dis- 
tinction is recognized in the authorities, including those 
cited by defendant. In Affett v. Milwaukee & Suburban 
Transport Corp., supra, quoted at length in the portion 
of the Boop case, supra, relied upon by defendant, it is 
stated: “Counsel for both the plaintiff and the defend- 
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ant may make an argumentative suggestion in summa- 
tion from. the evidence of a lump sum dollar amount for 
pain and suffering which they believe the evidence will 
fairly and reasonably support. Counsel may not argue 
such amount was arrived at or explained by a mathe- 
matical formula or on a per day, per month, or on any 
other time-segment basis.” (Emphasis supplied.) 

The cases denying the use of a mathematical formula 
have been careful to limit its application, and to specifi- 
cally point out the propriety of suggesting a lump sum 
dollar amount. See, Halsted v. Kosnar (1962), 18 Wis. 
2d 348, 118 N. W. 2d 864; Caylor v. Atchison, Topeka & 
Santa Fe Ry. Co., supra; Goldstein v. Fendelman (1960) 
(Mo.), 3386 S. W. 2d 661 (argument as to total worth 
of particular injuries); Caley v. Manicke, supra (ac- 
cepted practice to suggest a total monetary award); 
Four-County Elec. P. Assn. v. Clardy, supra. See, also, 
53 Am. Jur., Trial, § 485, p. 392. 

Defendant, apparently aware of the fatal missing link 
in his argument, contends that the division of the sug- 
gested lump sums by time units present in the evidence, 
results in the use of a “mathematical formula.” This 
is an attempt to condemn the lump sum method as a 
“reverse” mathematical formula. We fail to follow this 
argument. No authority is cited which condemns a lump 
sum argument on this basis. It is the arbitrary multi- 
plication forward to reach a false lump sum that has 
been criticized, not the division back of a lump sum 
properly suggested. It is clear that counsel for plaintiff 
studiously avoided suggesting the supposedly fatal orig- 
inal small time segment value for multiplication arbi- 
trarily into the life expectancy period. 

Where the evidence discloses real differences in time 
periods as to quality and intensity of pain and suffer- 
ing, we fail to see any vice in plaintiff’s counsel suggest- 
ing lump sums for such periods. If he may suggest a 
lump amount for the whole case it follows that he 
should be able to suggest flat amounts for any differ- 
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ence in time periods that the evidence reasonably re- 
flects. Such differences are before the jury in evidence 
and to forbid counsel the right to relate such differences 
in amount would effectively bar him from the right to 
argue the core issue in any damage case, the amount of 
money to be awarded. 

Defendant contends the verdict of $14,200 is excessive. 
The amount of damages in cases of this type is not based 
on any legal rule for measuring them and rests largely 
in the sound discretion of the jury. It will not be set 
aside unless so clearly exorbitant as to indicate passion 
and prejudice or disregard of the evidence or controlling 
rules of law by the jury. Fridley v. Brush, 161 Neb. 
318, 73 N. W. 2d 376. We have already briefly reviewed 
the evidence as to injuries. The special expenses were 
$1,779.89. The plaintiff suffered a severe and progres- 
sively degenerative injury to his hip. His left leg is 
weakened and shortened, which will increase as de- 
generation develops. A crutch or a cane is needed and 
the motion of the left hip is restricted. He has a gen- 
eral fatigue and system weakness which will not get 
better. Pain, suffering, and discomfort, in varying de- 
grees, have been the companion of the limited recovery 
he has achieved. Other injuries to the left knee and 
collarbone, bruises, and abrasions were present. The 
plaintiff was active and in good health prior to the 
accident. His capacity to work has been diminished. 
The evidence shows these conditions were the result of 
the accident and not caused by any general debility 
arising from the defendant’s age. A substantially com- 
parable case where this court affirmed a verdict of 
$16,500 is Fridley v. Brush, supra. We think the evidence 
amply sustains the verdict. There is no merit in this 
contention. 

Defendant contends that instruction No. 3 was in 
error in stating: “You are further instructed that the 
burden is upon the defendant in this case to prove by a 
preponderance of the evidence every materia] affirmative 
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allegation in his answer to the plaintiff’s petition, * * *.” 

In his answer, as submitted by the court in instruction 
No. 1, defendant alleged negligence on the part of the 
plaintiff and denominated three categories of conduct 
on the plaintiff’s. part that he claimed constituted con- 
tributory negligence. He now claims that instruction 
No. 3 required him to prove all three of these alleged 
acts of contributory negligence, whereas all he needed 
to prove was one or more. The above instruction clearly 
referred to the general burden of proof that was to be 
placed on the defendant in this respect. The “material 
affirmative allegation in his answer,” alluded to here, 
is the allegation of the defendant as to the ultimate fact 
of contributory negligence. This is the only “materiai 
affirmative” allegation within the meaning of section 
25-843, R. R. S. 1943, which states: “A material allega- 
tion in a pleading is one essential to the claim or defense 
which could not be stricken from the pleading without 
leaving it insufficient.” 

At most, the three subdivisional allegations modifying 
the general charge of contributory negligence were 
specifications of categories of facts by which the de- 
fendant hoped to establish the ultimate material alle- 
gation of contributory negligence. The pleading of the 
three subdivisional fact situations would not be sufficient 
to raise the issue of contributory negligence, and hence 
could not be a “material affirmative allegation.” The 
court did not require proof of all affirmative allegations, 
but only proof (in this respect), of the “material affirma- 
tive allegation” which was the allegation of plaintiffs 
contributory negligence. 

The court’s instruction in this respect was in strict 
conformity with the legal definition of “material alle- 
gation” as defined by the statute. The argument is 
ingenious that it could have misled the jury. But, if the 
defendant desired clarification, he should have called 
the court’s attention to it by requesting a detailed in- 
struction. Assuming, arguendo, that the instruction was 
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not sufficiently specific in this respect, it is the duty of 
counsel to offer requests to supply an omission, and 
unless this is done, the judgment will not be reversed 
for such defects. Graves v. Bednar, 171 Neb. 499, 107 
N. W. 2d 12; Dorn v. Sturges, 157 Neb. 491, 59 N. W. 2d 
751 (citing cases). In this case, the counsel for the de- 
fendant not only did not offer an instruction to supply 
the alleged “omission” but when the court asked him 
if the instruction No. 3 was “all right the way it is,” 
defendant’s counsel responded, “Yes.” 

The defendant contends that his defense of contribu- 
tory negligence was not properly submitted because the 
court in instruction No. 3 told the jury, “Defendant 
alleges in his answer that the accident and injuries sus- 
tained by plaintiff were proximately caused by the care- 
less and negligent acts of the plaintiff * * *.” He says that 
this placed too great a burden of proof on him and did not 
submit the issue of contributory negligence. There are 
three answers to this contention. First, the instruction 
repeated, in almost identical language, defendant’s plead- 
ing. If the court did not submit the issue of contribu- 
tory negligence by the use of defendant’s own language, 
then the defendant did not plead it and cannot be heard 
to complain. Second, instruction No. 10 on compara- 
tive negligence fully submitted the issue of contribu- 
tory negligence and instructed the jury on the exact 
method of comparison. Third, the court defined con- 
tributory negligence as any negligence on the part of 
the plaintiff proximately causing or contributing to the 
accident. Instructions must be construed together as 
a whole. This contention is without merit. 

Defendant complains of error in submitting “loss of 
earning capacity,” as one of the elements of damage 
in instruction No. 11. He says that no loss of past 
earnings was proved, and none was pleaded. He further 
states that the proof was insufficient to warrant submis- 
sion of this element. 

Loss of earning capacity, as distinct from loss of wages, 
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salary, or earnings, is a separate element of damage. 
Loss of earnings is an item of special damage, and 
must be specifically pleaded and proved. 

On the other hand, impairment of earning capacity 
is an item of general damage and proof may be had under 
general allegations of injury and damage. Jacobsen v. 
Poland, 163 Neb. 590, 80 N. W. 2d 891; Carlile v. Bent- 
ley, 81 Neb. 715, 116 N. W. 772; Wilson v. Sorge, 256 
Minn. 125, 97 N. W. 2d 477; Klingbeil v. Truesdell, 256 
Minn. 360, 98 N. W. 2d 134. Proof of an actual loss 
of wages or earnings is not essential to a recovery for 
loss of earning capacity. Hrabak v. Hummel, 55 F. 
Supp. 775, affirmed 143 F. 2d 594, certiorari denied, 323 
U.S. 724, 65 S. Ct. 57, 89 L. Ed. 582; Riddel v. Lyon, 124 
Wash. 146, 213 P. 487, 37 A. L. R. 486. 

The proper distinction between the two elements of 
damage and the factors involved in the proof of loss 
of earning capacity is well stated in a case cited by 
the defendant, Klingbeil v. Truesdell, supra, wherein 
it is said: “The apparent difficulties encountered in 
proving diminution of earning capacity have now been 
largely solved by our decision in Wilson v. Sorge, 256 
Minn. 125, 132, 97 N. W. 2d 477, 483, where we noted 
that impairment of earning capacity is an item of gen- 
eral damages. ‘It permits recovery for a loss or diminu- 
tion of the power to earn in the future and is based 
upon such factors as the plaintiff’s age, life expectancy, 
health, habits, occupation, talents, skill, experience, train- 
ing, and industry. It is within the province of the jury 
to weigh all these elements and, guided by experience 
and common sense, to arrive at the proper monetary 
value of plaintiff's loss without recourse to his past 
earnings.” (Emphasis supplied.) See, also, Riddel 
v. Lyon, supra; Hrabak v. Hummel, supra; Zaikaner v. 
Small, 256 Minn. 275, 98 N. W. 2d 247; Lieberman v. 
Korsh, 264 Minn. 234, 119 N. W. 2d 180. 

It being unnecessary to plead or establish an actual 
loss of earnings to recover for loss of earning capacity, 


824 NEBRASKA REPORTS [VoL 177 
Baylor v. Tyrrell 


we briefly allude to the evidence as to its sufficiency. 
Besides the general weakness, fatigue, discomfort, and 
pain the plaintiff has suffered, there is ample evidence 
in the record as to plaintiff’s age, life expectancy, health, 
habits of work that have been interfered with, his tal- 
ents, skill, training, experience, and industry. Most 
of these factors have been affected by the injury, in- 
cluding additional evidence that he can work and con- 
centrate only a little more than half the time he did 
before, and that his ability to perform certain specialized 
work has been impaired. These factors of loss of earn- 
ing capacity are incapable of exact measurement and 
the fact that they are difficult to ascertain should not be 
a bar to recovery. Jacobsen v. Poland, supra. 

We therefore hold that loss of earning capacity was 
properly submitted, that loss of earnings was not neces- 
sary to be pleaded or proved, and that the proof was 
sufficient as to the required factors establishing loss of 
earning capacity. 

We note also that proof was offered as to plaintiff’s 
prior earnings, and on objection of the defendant, the 
court excluded this testimony. Defendant cannot now 
complain of a claimed defect in proof which was pro- 
duced at his request. 3 Am. Jur., Appeal and Error, 
§ 879, p. 432; Huddleson v. Polk, on rehearing, 70 Neb. 
489, 100 N. W. 802. 

Lastly, defendant contends error in instruction No. 
12 relating to the damage element of anxiety or “mental 
suffering.” By instruction No. 11, the court submitted 
this issue and cautioned the jury that: “Damages for 
future pain and suffering, mental or physical, * * * must 
be based upon competent evidence that such damages 
are clearly shown and reasonably certain as a proximate 
result of the injuries; * * *.” (Emphasis supplied.) 

The evidence shows that the plaintiff was informed 
by his surgeon that his operation might not be successful 
and was thereafter advised and informed that deteriora- 
tion of his hip might come any time within 5 years. And 
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the evidence showed at the time of the trial that the hip 
was in a progressive state of deterioration. The court, 
in an explanatory instruction No. 12, stated: “You are 
instructed that certain evidence has been received in 
this case to the effect that plaintiff was advised by his 
physician as to the possibility that the condition of his 
hip might deteriorate or become worse following his 
operation and as to the possibility of another operation 
becoming necessary. This evidence was received by the 
court and should be considered by you, not for the pur- 
pose of establishing the truth of the statements recited 
in such evidence but merely for the limited purpose of 
forming a basis for mental suffering, if any such you 
find, and for no other purpose.” 

Defendant’s main contention is that recovery for 
anxiety can only be had when it reasonably results or 
is reasonably apprehended as a result of his injuries, 
and that the language used submits the issue in terms of 
conjécture and possibilities. We do not agree. Con- 
struing the two instructions together, it is clear that in- 
struction No. 11 submitted the issue of anxiety to the 
jury, and required that it be shown with reasonable 
certainty to have resulted from the injuries. Instruc- 
tion No. 12 was a cautionary instruction, which, in 
effect, carefully limited the scope of the medical testi- 
mony in this respect. The jury could find that it was 
entirely reasonable, in the light of the doctor’s advice, 
that the plaintiff would undergo anxiety and mental 
suffering. Further progressive deterioration of the hip 
actually developed. These instructions, when construed 
together, told the jury: (1) That his anxiety or mental 
suffering must have a reasonable basis, and (2) that 
the evidence with relation to the doctor’s advice as to 
“possibilities” could only be considered with relation 
to the determination of a reasonable basis for the anxiety 
and mental suffering, and for no other purpose. Medi- 
cal science cannot in all cases predict the prognosis of 
an injury or disease.. Advice by a physician of this fact 
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may reasonably lead to anxiety. Disclosure by a physi- 
cian that a wound “might” develop into cancer is a rea- 
sonable basis for a patient to have anxiety about the 
possibility of developing cancer, and is recoverable in 
damages. Ferrara v. Galluchio, 5 N. Y. 2d 16, 152 N. E. 
2d 249, 71 A. L. R. 2d 331. 

We have examined other contentions as to instruction 
No. 12 and they are without merit. We have examined 
the whole record in this case and it reveals that the de- 
fendant was accorded a full and fair trial. The record 
is without prejudicial error and the judgment is affirmed. 

AFFIRMED. 


JOSEPH BALOG ET AL., APPELLEES, V. STATE OF NEBRASKA, 


DEPARTMENT OF ROADS, APPELLANT. 
131 N. W. 2d 402 


Filed November 20, 1964. No. 35738. 


1. New Trial. Where the trial court gives no reason for an order 
granting a new trial, and the appellant contends that there 
is no prejudicial error in the record which justifies the granting 
of a new trial, it is the duty of the appellee to point out the 
prejudicial error which the appellee contends justifies the grant- 
ing of the new trial. 

2. Landlord and Tenant: Eminent Domain. The value of a lease- 
hold is the difference between the rental value of the remainder 
of the term and the rent reserved in the lease. If the rent re- 
served equals or exceeds the rental value, the lessee suffers no 
loss and cannot recover. 

3. Eminent Domain: Damages. Where the entire leasehold is 
taken, the measure of damages is the value of the leasehold. 
Where a part of a leasehold is taken or a 
leasehold is damaged, the measure of damages is the differ- 
ence between the value of the leasehold immediately before and 

immediately after the taking. 

5. Trial. Conflicting instructions are erroneous and prejudicial 
unless it is apparent from the record that the jury was not 
misled thereby. 

6. Trial: Damages. It is the duty of the trial court to instruct 
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the jury as to the proper basis upon which damages are to be 
assessed. 

7. Evidence. The reception of evidence collateral to the main issue 
is within the sound legal discretion of the trial court. 

8. Eminent Domain. Private property cannot be taken without 
compensation for public use under a police regulation relating 
strictly to the public health, the public morals, or the publie 
safety any more than under a police regulation having no rela- 
tion to such matters but only to the general welfare. 

9. Constitutional Law: Eminent Domain. The exercise of police 
power may or may not involve the taking of private property 
and it may or may not involve mere noncompensable incon- 
venience to the owner thereof. The distinction is not whether 
it is a valid exercise of police power but whether or not the 
property itself is taken or damaged. 

10. Constitutional Law: Highways. The right of an owner of prop- 
erty abutting on a street or highway to ingress and egress to and 
from his premises by way of the street is a property right in 
the nature of an easement in the street which he cannot be de- 
prived of without due process of law and compensation for his 
loss. 

11. Streets. The measure of the right of the owner of property 
abutting on a street to access to and from it by way of the 
street is reasonable ingress and egress under all the circum- 
stances. 

12. Constitutional Law: Eminent Domain. The right of a land- 
owner or lessee to just compensation for property taken or 
damaged for public use is guaranteed by the Constitution. Art. 
I, § 21, Constitution of Nebraska. 

13. Eminent Domain: Highways. An abutting property owner is 
entitled to recover the damages resulting from the destruction 
or material impairment by the State of his right of access to 
an existing highway. 

Whether the right of access to an existing 

highway has been destroyed or materially impaired is a ques- 

tion of fact which must be determined upon the particular facts 
in each case. 


Appeal from the district court for Lancaster County: 
Joun L. Pork, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, Warren D. Lichty, Jr., James J. Duggan, and 
James M. Winter, for appellant. 
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Davis, Thone, Bailey & Polsky, for appellees. 
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Heard before WuiTE, C. J., CARTER, MESSMORE, SPEN- 
CER, BoSLAUGH, and Brower, JJ., and Dierks, District 
Judge. 

BosLaucu, J. 

' This is a proceeding in eminent domain. The plain- 
tiffs, Joseph Balog and Josephine Balog, are lessees of a 
tract of land which is located adjacent to and north of the 
Cornhusker Highway north of Lincoln, Nebraska. In 
March and April of 1962, the plaintiffs constructed a 
building upon the leased land in which they operate a 
restaurant and tavern business. 

On July 31, 1962, the State of Nebraska, the defend- 
ant in this proceeding, condemned a strip of land 12 
feet in width across the south end of the leased prop- 
erty, together with the right of access to the Corn- 
husker Highway except by means of a one-way serv- 
ice road or frontage road which has been constructed 
between the south line of the leased property and the 
north line of the Cornhusker Highway. 

The plaintiffs refused to accept the award of the ap- 
praisers appointed by the county court and appealed 
to the district court. The jury returned a verdict which 
in form found for the plaintiffs but assessed the amount 
of their recovery at “$’ None.” The plaintiffs filed a 
motion for new trial which was sustained. The defend- 
ant has appealed from the order which set aside the 
verdict and granted the plaintiffs a new trial. The as- 
signments of error all relate to the order sustaining the 
motion for new trial. 

The trial court gave no reason for its order granting 
the plaintiffs a new trial. The defendant contends that 
there is no prejudicial error shown in the record which 
would justify the granting of a new trial. It then be- 
comes the duty of the plaintiffs to point out the prejudical 
error which they contend justifies the granting of the 
new trial. Connor v. State, 175 Neb. 140, 120 N. W. 
2d 916. 
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The plaintiffs contend that the trial court erred in 
instructing the jury in reference to the measure of dam- 
ages and in excluding the testimony of other lessees 
as to the effect of the improvement upon their property. 

By instruction No. 6 the trial court instructed the 
jury that where a leasehold is taken or injured, the 
lessee is entitled to recover the value of the leasehold 
or the difference between the rental value of the remain- 
der of the term and the rent reserved in the lease; that 
where a leasehold is taken or damaged, the lessee is en- 
titled to recover the difference in the value of the 
leasehold immediately before and immediately after the 
taking; and that where the rent reserved equals or 
exceeds the rental value of the premises, the lessee 
suffers no loss and cannot recover. 

In instruction No. 7 the jury was instructed that the 
measure of the damages sustained by the plaintiffs was 
the difference between the market value of their lease- 
hold interest immediately before and immediately after 
the taking from which the injury resulted. 

Instruction No. 8 was as follows: 

“The measure of damages where a portion of a lease- 
hold interest is taken, is the difference between the 
‘bonus’ in the lease before and after the taking. 

“This means that you will have to first (1) determine 
what is the fair rental value of the lease as of July 31, 
1962, as enhanced by the improvement made by the 
lessee, for the remaining term of the lease as shown by 
the evidence. (2) You will then deduct from such 
amount the rent required to be paid by the lessee. (3) 
The difference, if any you find, constitutes what is re- 
ferred to as the ‘bonus’ in the lease. If you find no differ- 
ence between the fair rental value of the lease and the 
rent required to be paid by the lessee, there is no ‘bonus’ 
and therefore you cannot find any damages. On the 
other hand, if you find a ‘bonus’ in the lease as explained 
above you must then determine whether such ‘bonus’ 
has been depreciated in value by reason of the taking 
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herein for highway purposes. The amount of this de- 
preciation in value, if any you so find from the evi- 
dence, shall constitute the damages sustained by the 
lessee. The measure of such depreciation, if any, is the 
difference between the bonus, if any, before and after 
the taking of the tract of land as of July 31, 1962.” 

The value of a leasehold is the difference between the 
rental value of the remainder of the term and the rent 
reserved in the lease. Ballantyne Co. v. City of Omaha, 
173 Neb. 229, 113 N. W. 2d 486. If the rent reserved 
equals or exceeds the rental value, the lessee suffers 
no loss and cannot recover. Where the entire lease- 
hold is taken, the measure of damages is the value of 
the leasehold. Where a part of a leasehold is taken 
or a leasehold is damaged, as in this case, the measure of 
damages is the difference between the value of the 
leasehold immediately before and immediately after the 
taking. 

The instructions which were given in this case were 
confusing and misleading. One part of instruction No. 
6 advised the jury that the plaintiffs were entitled to 
recover the value of the leasehold. Another part of in- 
struction No. 6 advised the jury that the plaintiffs were 
entitled to recover the difference in the value of the 
leasehold immediately before and immediately after the 
taking. Instruction No. 8 defined value of the lease- 
hold as a “bonus” and advised the jury that the plain- 
tiffs could not recovery unless there was a “bonus” in 
the lease. The word “bonus” was an unfortunate choice 
of terms since it sometimes carries the connotation of 
being something in addition to what is ordinarily received 
by or strictly due to the recipient. See 5 Words and 
Phrases, Bonus (Perm. Ed.), p. 671. 

The instructions which were given were misleading 
and conflicting. Conflicting instructions are erroneous 
and prejudicial unless it is apparent from the record 
that the jury was not misled thereby. Darnell v. Pan- 
handle Coop. Assn., 175 Neb. 40, 120 N. W. 2d 278. 
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The damages in this case, if any, are to be deter- 
mined by finding the value of the leasehold before the 
taking, the value of the leasehold after the taking, and 
the difference in the value of the leasehold before and 
after the taking. The instructions to the jury should 
state this method of ascertaining the damages in clear 
and concise language. 

It is the duty of the trial court to instruct the jury 
as to the proper basis upon which damages are to be 
assessed. Enterprise Co., Inc. v. Sanitary Dist. No. One, 
176 Neb. 271, 125 N. W. 2d 712. The failure of the 
trial court to instruct the jury properly as to the appli- 
cable measure of damages was prejudicial error and 
justified the granting of a new trial. 

The plaintiffs offered the testimony of a garage op- 
erator and a service station operator to show that the 
construction of the improvement in question has had 
an adverse effect upon their businesses. The trial court 
refused to permit either witness to testify concerning 
his dollar volume of business before and after the con- 
struction of the improvement. The testimony offered 
was properly excluded. 

The reception of evidence collateral to the main issue 
is within the sound legal discretion of the trial court. 
Peterson v. Andrews, 88 Neb. 136, 129 N. W. 191. Al- 
though the volume of the businesses operated by these 
witnesses may have declined, the decline in volume may 
have been due to causes other than the construction of 
the improvement. This type of evidence tends to be 
remote and ordinarily should not be received. 

The defendant contends that the plaintiffs are not 
entitled to a new trial because they have no right to 
recover any damages resulting from their loss of direct 
access to the Cornhusker Highway. The witnesses for 
the plaintiffs testified that the damages to the plain- 
tiffs’ leasehold resulted from the change in the means 
of access. However, the defendant produced evidence 
that plaintiffs were damaged by the taking of the 12- 
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foot strip of land across the south end of the leased 
property. There was evidence that the plaintiffs had 
been damaged in the amount of between $300 and $400 
because of restoration costs which included the cost of 
moving a sign and some gas lamps and spreading 
crushed rock upon the surface of the ground. The 
plaintiffs were entitled to the benefit of this evidence 
and to recover these damages without regard to whether 
they could recover damages because of the loss of direct 
access to Cornhusker Highway. Since the case must be 
retried, the issue raised by the defendant should be 
determined. 

The patronage of the plaintiffs’ restaurant and tavern 
business consists entirely of drive-in business. Before 
the improvement of Cornhusker Highway the plaintiffs 
had two driveways which provided direct access to their 
property from Cornhusker Highway. Since the con- 
struction of the improvement, the access to the plain- 
tiffs’ property is from a service road or frontage road 
that is parallel to and north of the Cornhusker High- 
way. A curb and guard rail separate the frontage road 
from the Cornhusker Highway. Traffic upon the front- 
age road is one-way moving from east to west. The en- 
trance to the frontage road from Cornhusker Highway 
is located approximately 310 feet east of the plaintiffs’ 
property. The entrance to Cornhusker Highway from 
the frontage road is approximately 358 feet west of the 
plaintiffs’ property. The evidence in this case would 
sustain an award of damages for the depreciation in the 
value of their leasehold if the plaintiffs have a right to 
recover for the loss of direct access to the Cornhusker 
Highway. 

The defendant argues that the plaintiffs cannot recover 
damages because their right of access to Cornhusker 
Highway was taken by an exercise of the police power. 
The fact that the improvement of a highway is an exer- 
cise of the police power does not determine whether the 
landowner or lessee is entitled to recover damages. This 
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distinction was recognized in Phillips Petroleum Co. 
v. City of Omaha, 171 Neb. 457, 106 N. W. 2d 727, 85 
A. L. R. 2d 570, where this court said: ‘Appellant sub- 
stantially argues that the court in giving instructions 
Nos. 4, 5, and 7 failed to recognize the right of a muni- 
cipality to exercise the police power delegated to it 
in reference to its streets. § 14-301, R. R.S. 1943. The 
essence of the contention in this respect is that damages 
resulting from the exercise of the police power by ap- 
pellant are not compensable. The fact that appellant 
had under the police power the right to improve its 
streets and thereby control the traffic thereon does 
not mean that it had immunity from liability to respond 
in damages which resulted to private property abutting 
the improvement where a part of the property of ap- 
pellee was taken by condemnation. The exercise of 
police power may or may not involve the taking of pri- 
vate property and it may or may not involve mere non- 
compensable inconvenience to the owner thereof. The 
distinction is not whether it is a valid exercise of police 
power but whether or not the property itself is taken 
or damaged. In 18 Am. Jur., Eminent Domain, § 11, 
p. 639, the author says: ‘The real distinction, however 
(between eminent domain and the police power), lies 
in the fact that in eminent domain property or a right 
in property is taken from the owner and transferred 
to a public agency to be enjoyed by it as its own, whereas 
under the police power, although it may, and often does, 
take property in the constitutional sense so that it must 
be paid for, this is not accomplished by a transfer of 
ownership, but by destroying the property or impair- 
ing its value.’ 

“This is a condemnation proceeding originated by a 
petition of appellant which characterizes it as such. The 
petition asked the appointment of appraisers to deter- 
mine the compensation appellant was required to pay 
in the manner and to the extent required by law, and 
of course there was not and could not have properly 
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been any claim in the petition that the appellant was 
exempt. from obligation to pay damages by reason that 
the municipality was exercising the police power. There- 
by appellant subjected itself to liability for all damages 
sustained by the taking which this court has repeatedly 
held includes all elements and inconveniences which 
affect the market value such as ‘ “The creation of noise 
and dust, the invasion of privacy, the deprivation of 
light and means of access, * * * and like matters * * *.”’ 
Crawford v. Central Nebraska Public Power & Irr. 
Dist., 154 Neb. 832, 49 N. W. 2d 682. 

“In State ex rel. Westminster Presbyterian Church v. 
Edgecomb, 108 Neb. 859, 189 N. W. 617, 27 A. L. R. 
437, this court quoted with approval from Chicago, B. 
& Q. Ry. Co. v. State of Illinois ex rel. Drainage Commis- 
sioners, 200 U. S. 561, 26 S. Ct. 341, 50 L. Ed. 596, the 
following: ‘‘“‘Private property cannot be taken without 
compensation for public use under a police regulation 
relating strictly to the public health, the public morals 
or the public safety, any more than under a police regu- 
lation having no relation to such matters, but only to the 
general welfare. The foundations upon which the power 
rests are in every case the same.”’” (Emphasis 
supplied.) 

The right of an owner of property abutting on a 
street or highway to ingress and egress to and from 
his premises by way of the street is a property right in 
the nature of an easement in the street which he can- 
not be deprived of without due process of law and com- 
pensation for his loss. Hillerege v. City of Scottsbluff, 
164 Neb. 560, 83 N. W. 2d 76. The measure of the right 
of the owner of property abutting on a street to access 
to and from it by way of the street is reasonable ingress 
and egress under all the circumstances. 

The following statement from Genazzi v. County of 
Marin, 88 Cal. App. 545, 263 P. 825, was quoted with 
approval in the Hillerege case: “Generally speaking, 
an abutting land owner on a public highway has a special 
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right of easement and user in the public road for access 
purposes, and this is a property right of easement which 
cannot be damaged or taken from him without due com- 
pensation. But an owner is not entitled, as against 
the public, to access to his land at all points in the bound- 
ary between it and the highway, although entire access 
cannot be cut off. If he has free and convenient access 
to his property, and his means of. ingress and egress 
are not substantially interfered with by the public, he 
has no cause of complaint.” 

The defendant further argues that an abutting land- 
owner or lessee is not entitled to damages for loss of 
direct access to a highway if access is provided to a 
frontage road. The defendant relies upon section -39- 
1328, R. R. S. 1943, which authorizes the construction of 
frontage roads and further provides: . “Upon the con- 
struction of any frontage road, any right of access be- 
tween the controlled access facility and property abutting 
or adjacent to such frontage road shall terminate and 
ingress and egress shall be provided to the frontage 
road at such places as will afford reasonable and safe 
connections.” 

The statute cited, section 39- 1328, R. R. S. 1943, 
silent as to right of a landowner or lessee to recover 
damages for loss of direct access and is not determina- 
tive of the question presented. The right of a land- 
owner or lessee to just compensation for property taken. 
or damaged for public use is guaranteed by the Consti- 
tution. Art. I, § 21, Constitution of Nebraska. The right 
of access is a property right and the Legislature could 
not provide for its taking or damage without the pay- 
ment of just compensation. 

We believe that the correct rule, and the rule which 
prevails in this jurisdiction, was stated in State ex rel. 
Morrison v. Thelberg, 87 Ariz. 318, 350 P. 2d 988, where 
the court said: “An examination of many authorities 
from various jurisdictions convinces us that the weight 
of authority in the United States is to the effect that 
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either the destruction or the material impairment of 
the access easement of an abutting property owner to 
such highway is compensable. We therefore overrule 
the principle laid down in In re Forsstrom and Grande 
v. Casson, supra, which declared the non-compensability 
of an abutting property owner for the destruction or sub- 
stantial impairment of his right of access to such high- 
way. We also reject the reasoning upon which the rule 
rests ie., that there is a presumption of payment. The 
rule to the contrary, supported by the weight of au- 
thority, is based upon the fact that an abutting property 
owner to a highway has an easement of ingress and 
egress to and from his property which constitutes a prop- 
erty right. Our State Constitution, Art. 2 § 17, A. R.S., 
prohibits the taking or damaging of private property 
for public use without just compensation. It follows 
that the State can neither take nor damage said easement 
of ingress or egress of an abutting property owner with- 
out just compensation. 

“The case of State ex rel. Merritt v. Linzell, 163 Ohio 
St. 97, 126 N. E. 2d 53, states that an owner of property 
abutting on a public highway possesses, as a matter of 
law, not only the right to the use of the highway in 
common with other members of the public, but also a 
private right or easement for the purpose of ingress 
and egress to and from his property which latter right 
may not be taken away or destroyed or substantially 
impaired without compensation therefor. This rule was 
reaffirmed in Starr v. Linzell, Ohio Com. Pl., 129 N. E. 
2d 659, and has been enunciated in at least the following 
cases: Coyne v. City of Memphis, 118 Tenn. 651, 102 
S. W. 355; Knox County v. Lemarr, 20 Tenn. App. 258, 
97 S. W. 2d 659; Sharber v. City of Nashville, 27 Tenn. 
App. 625, 183 S. W. 2d 777; Blount County v. McPherson, 
268 Ala. 133, 105 So. 2d 117; Siemers v. St. Louis Electric 
Terminal R. Co., 348 Mo. 682, 155 S. W. 2d 130; City of 
Cannelton v. Lewis, 123 Ind. App. 473, 105 N. E. 2d 911, 
J11 N. E. 2d 899; Lane v. San Diego Electric R. Co., 
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208 Cal. 29, 280 P. 109; Strehlow v. Mothorn, 100 Cal. 
App. 692, 280 P. 1021; Department of Public Works 
and Buildings v. Wolf, 414 Ill. 386, 111 N. E. 2d 322; 
State v. Calkins, 50 Wash. 2d 716, 314 P. 2d 449; State, 
By and Through State Highway Commission v. Burk, 
200 Or. 211, 265 P. 2d 783; 43 A. L. R. 2d Annotation 
1072; McMoran v. State, Wash., 345 P. 2d 598. * * * 
When the controlled-access highway is constructed upon 
the right of way of the conventional highway and the 
owner’s ingress and egress to abutting property has been 
destroyed or substantially impaired, he may recover 
damages therefor. The damages may be merely nom- 
inal or they may be severe. Other means of access such 
as frontage roads as in the instant case may be taken 
into consideration in determining the amount which 
would be just under the circumstances. Knox County 
v. Lemarr, 20 Tenn. App. 258, 97 S. W. 2d 659. Other 
means of access may mitigate damages, State v. Ward, 
41 Wash. 2d 794, 252 P. 2d 279, but does not constitute a 
defense to the action however. Golden v. Louisville 
& N. R. Co., 228 Ky. 134, 14 S. W. 2d 379.” See, also, 
People v. Ricciardi, 23 Cal. 2d 390, 144 P. 2d 799; Blount 
County v. McPherson, 268 Ala. 133, 105 So. 2d 117; Clay- 
ton County v. Billups Eastern Petroleum Co., 104 Ga. 
App. 778, 123 S. E. 2d 187; Hamilton v. Mississippi State 
Highway Commission. 240 Miss. 895, 128 So. 2d 742; Mc- 
Moran v. State, 55 Wash. 2d 37, 345 P. 2d 598; Hendrick- 
son v. State (Minn.), 127 N. W. 2d 165. 

The plaintiffs may recover damages for loss of di- 
rect access to Cornhusker Highway if their right of access 
has been destroyed or substantially impaired. Whether 
the right of access has been destroyed or substantially 
impaired is a question of fact which must be determined 
upon the particular facts in each case. Hendrickson v. 
State, supra. 

The evidence in this case would support a finding of 
substantial impairment of the right of access. The con- 
struction of the frontage road is a circumstance which 
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tends to mitigate the damages and must be considered 
but it does not, as a matter of law, deprive the plaintiffs 
of their right to damages, if any. 
The order of the district court sustaining the plain: 
tiffs’ motion for a new trial is affirmed. 
AFFIRMED. 


HENRY LINENBRINK, APPELLEE, V. CHICAGO AND NORTH 


WESTERN RaILbway COMPANY, APPELLANT. 
181 N. W. 2d 417 


Filed November 20, 1964. No. 35745. 


1. Constitutional Law: Railroads. The development of transpor- 
tation by motor carriers and airlines, since this court held 
the fencing laws to be constitutional, has not rendered fencing 
statutes unconstitutional by depriving railroads of equal pro- 
tection of law or due process of law because of discrimination 
between railroads and other carriers upon which no such li- 
ability is imposed. 

2. Statutes. A statute valid when enacted may become invalid 
by a change in conditions to which it is applied. 

The determination of questions of classification is 
primarily for the Legislature, and courts will not interfere un- 
less classification is clearly arbitrary and unreasonable. 

4. Railroads: Motor Carriers. Reasonable differences exist for 
making distinctions between railroads, motor carriers, and air- 
lines in dealing with the general fencing statutes and the liabil- 
ities imposed therein because of their different methods of opera- 
tion which authorizes the Legislature to treat railroads as a 
class with reference to such police power regulations. 

5. Fences: Statutes. The purpose of fencing statutes is to protect 
lives and property. The changes in condition which require a 
statute once held valid to be declared invalid ordinarily apply 
to conditions which remove or reduce the need for and the 
purposes of the act. 

6. Constitutional Law: Statutes. Where the Legislature deter- 
mines a public policy of the state by a proper exercise of the 
police power, changing conditions which tend to make the re- 
sult inequitable and unjust are ordinarily for the Legislature 
and not the courts. 
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Appeal from the district court for Cherry County: 
ALBERT W. CRITES, Judge. Affirmed. 


Gaines, Spittler, Neely, Otis & Moore and Richard L. 
Spittler, for appellant. 


Quigley & Quigley, William S. Dill, and Healey, Healey 
& Goth, for appellee. 


Heard before Wuirtr, C, J., CARTER, SPENCER, BOSLAUGH, 
and Brower, JJ., and Ropert L, FLory and Roserr L. 
SmitH, District Judges. 


CARTER, J. 

This is an action to recover the value of two bulls 

which were killed by defendant’s train on or about 
September 16, 1961. The trial court sustained plain- 
tiff’s motion for a summary judgment and entered judg- 
ment for plaintiff in the amount of $1,190 with interest 
and costs. The defendant has appealed. 
. The essential facts are stipulated as follows: The 
two bulls were of the value of $1,190 on the day they 
were killed. The defendant did not have its railroad 
right-of-way fenced and in a proper state of repair as a 
result of which the bulls came on the railroad right-of- 
way and were struck and killed by defendant’s train. 

The only question raised by the appeal is the consti- 
tutionality of sections 74-601 to 74-604, R. R. S. 1943, 
imposing duties and obligations upon railroad compan- 
ies for failure to construct and maintain fences on rail- 
road right-of-ways as provided by such statutes. The 
defendant contends that such statutes are violative of 
the Fourteenth Amendment to the Constitution of the 
United States and of Article I, sections 1, 3, and 25, Con- 
stitution of Nebraska. These provisions provide for 
equal rights to all persons, due process of law, and the 
forbidding of discrimination between citizens in respect 
to the ownership and enjoyment of property. 

Sections 74-601 to 74-604, R. R. S. 1943, were first 
enacted in 1867 and no amendments of controlling im- 
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port have been enacted up to the present time. These 
statutes provide in substance that every railroad cor- 
poration shall erect and maintain fences on the sides of 
its railroad suitable and sufficient to prevent cattle from 
getting on such railroad, except at crossings of public 
roads and within the limits of towns, cities, and villages. 
For failure to so fence its railroad against livestock run- 
ning at large, the railroad company shall be absolutely 
liable to the owner of any livestock injured, killed, or 
destroyed by its agents, employees, or engines. 

In the case of Middaugh v. Chicago & N. W. Ry. Co., 
114 Neb. 438, 208 N. W. 139, this court in 1926 passed 
upon this precise question, stating: “A statute which 
requires a railroad company to erect and maintain 
fences along the sides of its right of way, and fixes a 
liability upon it for damages occasioned by its failure to 
comply with the statute, does not deprive such company 
of its property without due process of law, or deny it 
the equal protection of the law, so as to violate the Con- 
stitution of Nebraska (Art. I, sections 1, 3), or the Four- 
teenth Amendment to the Constitution of the United 
States, (citing cases).” 

It is the contention of the defendant that, although 
the statutes in question were constitutional in 1926, they 
have become unconstitutional because of changed con- 
ditions. We do not question the validity of the assertion 
that a law once held to be constitutional may subse- 
quently become unconstitutional because of changed 
conditions; and that it may become unconstitutional be- 
cause of additions to a class once held to be a class 
sufficient to support legislation as to it when such classi- 
fication might be discriminatory as to others who sub- 
sequently enter the class, or where the reason for the 
classification no longer exists because of subsequent 
changed conditions, or where the statute becomes con- 
fiscatory because of changed conditions. Hubbell Bank 
v. Bryan, 124 Neb. 51, 245 N. W. 20; Nashville, Chatta- 
nooga & St. Louis Ry. Co. v. Walters, 294 U. S. 405, 
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55 S. Ct. 486, 79 L. Ed. 949. The question here pre- 
sented is whether the conditions have so changed as to 
require a present holding of unconstitutionality. 

The defendant relies in substance on the following 
changed conditions: Freight and passenger traffic in 
a very substantial amount has been lost by the railroads 
in recent years to new forms of transportation such as 
passenger buses, trucks, and airlines. The miles of rail- 
roads maintained and the number of trains operating 
have been materially reduced. Truck and bus lines 
use the public highways and are not burdened with the 
construction and maintenance of fences or an absolute 
liability such as that imposed on railroads for noncom- 
pliance with the fencing laws. 

The plaintiff points up the following distinguishing 
factors in his brief: The railroads were the beneficiaries 
of grants of public lands. They were granted the right 
of eminent domain which enabled them to cross public 
roads at random and to cross pasture lands where they 
chose. They own the right-of-way over which their 
trains operate. They pass through range lands where 
they choose to go without consideration of the conven- 
ience of the landowner. There is no showing that Ne- 
braska is any less a cattle state now than it was in 1926, 
or that the purposes of the legislation are any less im- 
portant now than then. 

It is the contention of the defendant that passenger 
buses, trucks, and airlines are new forms of transporta- 
tion of the same class as railroads and that no reason- 
able basis now exists for legislation applicable to rail- 
roads and.not to passenger buses, trucks, and. airlines. 
It is true that all are common carriers ‘subject to- peur 
lation in the public interest. 

There are distinguishing factors that waa differ- 
ences in legislation between railroads and. passenger 
buses and truck lines. Fort Worth & D. C. Ry. Co. v. 
Welch (Tex..Civ. App.), 183 5S. W. 2d 730. Trains travel 
at high speeds on a fixed route; they cannot-be stopped 
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in short distances or turned aside to avoid collisions. 
They travel through large areas of the state where the 
raising of livestock is the prevailing industry. On the 
other hand, passenger buses and truck lines are licensed 
businesses travelling the public highways. Their speed, 
size, and weight are limited. They are required to carry 
insurance for the protection of passengers and shippers. 
They are subject to traffic control and other safety 
measures. Airlines are so different in their methods 
of operation that there is no resemblance between them _ 
and the railroads as to regulation in their methods of 
operation. We think there are distinguishing differ- 
ences in methods of operation between railroads and 
passenger buses, trucks, and airlines that render rail- 
roads a proper class for purposes of regulation under 
the rules announced by this court. The general rule 
is: ‘The Legislature may make a reasonable classifi- 
cation of persons, corporations and property for pur- 
poses of legislation concerning them, but the classifi- 
cation must rest upon real differences in situation and 
circumstances surrounding the members of the class, 
relative to the subject of the legislation, which render 
appropriate its enactment; and to be valid the law 
must operate uniformly and alike upon every mem- 
ber of the class so designated.” Creigh v. Larsen, 171 
Neb. 317, 106 N. W. 2d 187. See, also, State v. Chi- 
cago & N. W. Ry. Co., 147 Neb. 970, 25 N. W. 2d 824. 
We find that there is no discrimination as to class in 
the instant case. 

The purpose of sections 74-601 to 74-604, R. R. S. 
1943, was the protection of lives and property. The 
changed circumstances shown by the defendant do not 
relate to this problem. They relate to the loss of business 
to other forms of transportation, the reduction of track 
mileage and train miles, the loss of gross income, and 
the lowered assessments for tax purposes. These have 
no direct relation to the protection of passengers and 
train crews from injury, or livestock from damage. The 


Vow. 177] SEPTEMBER TERM, 1964 843 
Linenbrink v. Chicago & N. W. Ry. Co. 


changed conditions asserted, admittedly true, are not 
such that eliminate or reduce the dangers the statutes 
were enacted to protect. 

The contention is advanced that the absolute liability 
imposed on railroads for a violation of the fencing laws 
is a harsh one which is not imposed on other forms of 
transportation for their violation of regulatory statutes 
and that this in itself is so discriminatory as to require a 
holding of unconstitutionality. Our holding herein, that 
the purposes of the legislation have not been impaired 
by the changed conditions asserted, leaves the issue 
subject to the holding of this court in Middaugh v. Chi- 
cago & N. W. Ry. Co., supra. Admittedly sections 74- 
601 to 74-604, R. R. S. 1943, constitute an exercise of the 
police power which this court sustained as proper in the 
Middaugh case. The conditions which induced the pas- 
sage of the fencing laws still exist and, consequently, 
we can find no basis for departing from the holdings 
of that case. That case reflects the legislative policy of 
the state and if incidental changes in conditions are to 
be given consideration, it is a change in legislative 
policy that must be sought and not a change by judicia 
holding. 

The controlling rules in this case are supported bv 
the following authorities: Berens v. Chicago, Milwau- 
kee, St. Paul & Pacific R.R. Co. (S. D.), 120 N. W. 
2d 565; Louisville & Nashville R.R. Co. v. Stuart, 270 
Ala. 285, 117 So. 2d 399; Fort Worth & D.C. Ry. Co. 
v. Welch, supra. 

The defendant cites Atlantic Coast Line R. Co. v. Ivey, 
148 Fla. 680, 5 So. 2d 244, 139 A. L. R. 973, and Louisville 
& Nashville R.R. Co. v. Faulkner (Ky.), 307 S. W. 2d 
196, as supporting its position. The inapplicability of 
these cases is pointed up in the cases cited in support 
of this holding, particularly in Berens v. Chicago, Mil- 
waukee, St. Paul & Pacific R.R. Co., supra. We hold the 
two cases cited by the defendant to be nondecisive of 
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the present case for the reasons stated in the cases 
cited in support of this opinion. 

We are in agreement with the conclusions reached in 
Berens v. Chicago, Milwaukee, St. Paul & Pacific R.R. 
Co., supra, which states: ‘We have carefully considered 
each of the cases mentioned. South Dakota is still 
geared to a farm and ranch economy. Concentrations 
cf live stock are heavier than they were several decades 
past. There is much open range country in many 
sparsely populated areas crossed by transcontinental 
railroads on which trains move at great speeds. Reason 
and safety still require and necessitate classification un- 
der legislative police powers between railroads and motor 
carriers conducting their business on public highways. 

“We agree with what was said by the Texas and 
Alabama courts in the cases cited that the classification 
is reasonable and not arbitrary; that it rests upon real 
-and substantial differences between railroads and motor 
carriers; that the classification reasonably promotes the 
public interest and welfare. Two of these statutes were 
enacted before statehood and the general fencing stat- 
ute shortly after statehood. The legislature through 
the years has seen fit to retain these statutes. If changed 
conditions warrant their repeal, this should be by leg- 
islative action and not by judicial decision.” 

The judgment of the district court is in all respects 
correct and it is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. JouN M. SCHWADE, 
' APPELLANT. 
131 N. W. 2d 421 
Filed November 20, 1964. No. 35765. 


1. Intoxicating Liquors. Generally, providing ‘the statutory re- 
quirements as to foundation are met, evidence as to the obtain- 
ing of a specimen of body fluid, including urine, at or near 
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the time in question, is admissible as relevant and competent 
-evidence on the issue of intoxication. 

-2. Constitutional Law. For a question of constitutionality to be 
considered in this court, it must be properly raised in the 
trial court. If it is not raised in the trial court, it may not 
‘-be considered by this court. 

3. Courts: Appeal and Error. An essential factual determination 
‘may not be made by the district court or this. court unless based 
upon competent evidence in the record. 


Appeal from the district court for Lancaster County: 
HErBertT A, Ronin, Judge. Affirmed. 


Mark A. Buchholz, for appellant. 


Ralph D. Nelson, Henry L. Holst, and Fred J. Swihart, 
for appellee. 


Heard before WuITE, C. J., MESSMoRE, YEAGER, SPENCER, 
BosLauGH, and Brower, JJ., and Rosert L. Smitu, Dis- 
trict Judge. 


Waite, C. J. 

Defendant appeals from a conviction and sentence 
under a city ordinance for driving a motor vehicle 
while under the influence of alcoholic liquor. At 1:30 
a.m. on June 4, 1963, two Lincoln police officers, after 
observing defendant’s erratic driving, took him to the 
police station, administered tests, and collected a vol- 
untarily furnished specimen of urine, which tested 0.21 
percentage alcohol (by weight). 

The district court received in evidence the urine 
specimen and the testimony of the state licensed ex- 
pert chemist that the specimen tested 0.21 percentage 
of alcohol by weight. The court instructed the jury on 
the rebuttable presumption of intoxication thus arising 
under section 39-727.01, R. S. Supp., 1961. 

We summarize the contentions of the defendant as 
presented by those of his assignments of error and prop- 
ositions of law that are discussed in his brief on appeal. 
His first and main contention is that the presumption 
statute, section 39-727.01, R. S. Supp., 1961, is uncon- 
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stitutional. Generally, he bases this contention upon the 
claim that, as a matter of recognized scientific fact, there 
is no rational connection between the percentage of 
alcohol in the urine and the state of intoxication of a 
defendant at the time the urine specimen was taken. 
Second, he contends that the presumption provisions of 
section 39-727.01, R. S. Supp., 1963, are ex post facto, 
as far as their application to this case is concerned, and a 
violation of the constitutional provision prohibiting the 
enactment of ex post facto legislation. Section 39-727.01, 
R. 5. Supp., 1961, was amended by Laws 1963, c. 228, $ 
1, p. 714, to make its provisions applicable to trials 
and prosecutions under city ordinances (section 39- 
727.01, R. S. Supp., 1963). Since the effective date of 
the new act was June 10, 1963, and the offense occurred 
on June 4, 1963, he says that the application of the new 
statute to this trial is ex post facto because the difficulty 
of conviction is lessened as to the measure or character 
of the evidence required. His third contention is that the 
evidence is insufficient to support a conviction. 

As to the first contention, in Vore v. State, 158 Neb. 
222, 63 N. W. 2d 141, this court has held that there is 
a rational connection between urine specimen alcohol 
concentration and intoxication at the time the specimen 
was taken. The purport of our holding with reference 
to the defendant’s contention is apparent from the fol- 
lowing quotation: “The historical background of sec- 
tion 39-727.01, R. R. S. 1943, which has been adopted in 
substance by many states, is set forth in Toms v. State 
(Okl. Cr.), 239 P. 2d 812. It is therein pointed out 
that much alarm has been expressed by the legal pro- 
fession in regard to statutes fixing a formula for de- 
termining intoxication by testing body fluids when there 
is such a degree of variability in humans. It is there 
stated, accompanied by the citation of ample medical and 
legal authority, that impairment sufficient to adversely 
influence driving ability is demonstrated quite clearly 
in the average individual at alcoholic concentrations of 
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0.09 percent to 0.11 percent in the blood. The court 
then states that the establishment of 0.15 percent as the 
presumption limit allows sufficient tolerance for indi- 
vidual variation. Consequently the fixing of 0.05 per- 
cent and below as creating a presumption of nonintoxi- 
cation, and the fixing of 0.15 percent and above as cre- 
ating a presumption of intoxication, afford full protec- 
tion against individual variation to those submitting to 
the test.” (Emphasis supplied.) The Toms case, 95 OKl. 
Cr. 60, 239 P. 2d 812, contains an exhaustive analysis of 
the relevancy of urine alcohol concentration to blood 
alcohol concentration and establishes that where there 
is 0.15 percent or more alcohol in the blood, or equiva- 
lent amounts in other body fluids, that it was suffi- 
cient as presumptive evidence of intoxication. It is 
said therein: “‘So by obtaining and analyzing sam- 
ples of the urine or breath and measuring the amount of 
alcohol therein, an accurate and reliable estimate of the 
concentration of alcohol in the circulating blood can 
be obtained by chemical and mathematical calculation.’ ” 

Defendant does not question that the foundational 
statutory requirements for the admission of this testi- 
mony have been met. In effect, we are asked to re- 
examine this determination of the competency and rele- 
vancy of this type of testimony in the light of the sev- 
eral medical and scientific authorities supplied us in 
the brief of the defendant. Defendant called no expert 
witness. None of the medical or scientific authorities 
supplied us in the brief were offered or received in evi- 
dence at the trial. On this basis, we are asked to de- 
termine, as a matter of law, that the scientific fact is 
that there is insufficient correlation between urine alco- 
hol secured under the statutory test conditions and the 
degrees of intoxication of a defendant. We are asked 
to hold that the presumption statute is unconstitutional, 
therefore, because it is not based upon any rational 
connection that would justify its imposition. 

There are two reasons why the defendant’s conten- 
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tions as to constitutionality must fail. First,.the record 
does not reveal that he raised the question of consti- 
tutionality in either aspect now presented to this court 
at any time in the trial court. As early as Pill v. State, 
43 Neb. 23, 61 N. W. 96, a criminal case, this court said: 
“We must decline to consider the constitutionality of 
these sections at this time, since no such question was 
presented to or decided by, the court below. If the 
plaintiff desired to raise the validity of the law under 
which the conviction was had, he should have prosecuted 
error to the district court, and distinctly raised therein 
the constitutionality of the statute.” See, also, State 
ex rel. Sorensen v. Knudtsen, 121 Neb. 270, 236 N. W. 
696; State ex rel. McDonald v. Dyson, 106 Neb. 277, 183 
N. W. 298; Johnson v. Richards, 155 Neb. 552, 52 N. W. 
2d 737; Weekes v..Rumbaugh, 144 Neb. 103, 12 N. W. 
2d 636, 150 A. L. R. 129; Howarth v. Becker, 128 Neb. 
580, 259 N. W. 505; Hardy v. Hardy, 161 Neb. 175, 72 
N. W. 2d 902. This follows the general rule applicable 
to civil and criminal cases alike. Ordinarily objections 
not presented to the trial court are not available on re- 
view and to make such error available for reversal in 
the appellate court it should be called to the attention 
of the district court and be affirmatively shown on rec- 
ord for review. It is fundamental that error may not 
be predicated on a ground not preserved by a proper 
objection. Fugate v. State, 169 Neb. 420, 99 N. W. 2d 
868; Parker v. State, 164 Neb. 614, 83 N. W. 2d 347; 
Lorimer v. State, 127 Neb. 758, 257 N. W. 217; Thomp- 
son v. O’Grady, 137 Neb. 641, 290 N. W. 716. This 
follows the general rule applicable to criminal cases. 
In 24 C. J. S., Criminal Law, § 1676, p. 1163, it is stated: 
“In order to be preserved for review, constitutional 
questions ordinarily must have been properly and sea- 
sonably asserted in the lower court, and a ruling on 
such constitutional questions presented must be secured, 
* * * (See extensive citation of cases under note 44, 
page 1163, supporting the above statement.) The general 
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rule as to both civil and criminal] cases is stated in 4 
C. J. S., Appeal and Error, § 234, p. 700: “It is a rule 
of general application that the constitutionality of a 
statute cannot be first questioned on appeal, and. this is 
especially true when the constitutionality of a statute 
depends on questions of fact as well as of law.” (Em- 
phasis supplied.) 

Second, there is no evidence in the record to support 
the defendant’s position. He calls upon this court to 
pass upon a medical scientific fact as the basis for de- 
termination as to the constitutionality of the presumption 
statute. Defendant offered no medical or scientific tes- 
timony. The sole expert testimony adduced was that of 
Robert Rist, the State’s witness, who made the urine 
alcohol test. No question arises as to whether the statu- 
tory conditions for the admission of this testimony were 
supplied. We are asked to make a fact finding as to the 
status of scientific knowledge on this subject based 
upon a collection of articles and texts supplied in the 
briefs but not in evidence or supported by any expert 
testimony, nor offered under oath and subject to cross- 
examination. 

This court cannot speculate on the comparative credi- 
bility of various articles and opinions set out in the 
briefs by the parties. They furnish no legal basis for 
a departure from the presumption of the validity and 
constitutionality of the statute. It requires no citation 
of authority that this court or the district court may not 
make an essential factual determination unless presented 
with and unless based upon competent and material evi- 
dence in the record. 

The record also reveals that the defendant at no time 
by appropriate motion or objection, or by raising it in 
his motion for new trial, asserted the unconstitutionality 
of the application of section 39-727.01, R. S. Supp., 1963, 
as being ex post facto in its application to this case, 
although by its expressed provisions it applied to this 
type of prosecution. Under the same authority cited 
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above, this defense not having been asserted in the 
trial court, it may not be asserted for the first time on 
appeal here by assignment of error and argument in 
the brief. 

Defendant argues that there was insufficient founda- 
tion for the admission in evidence of the test results 
of the urinalysis. He does not contend that the statu- 
tory requirements were not met. He says there was 
lack of proof of the purity of the chemicals used, that 
he was not apprised of his right to have the test ad- 
ministered by a physician or registered nurse, and that 
“proper procedures were not used in the collection of 
the urine specimen.” The statute makes no such re- 
quirements for admissibility, nor does this court have 
the right to legislate any such requirements. In State 
v. Fox, ante p. 238, 128 N. W. 2d 576, our court held: “It 
was not the legislative intent that all possibility of in- 
accuracy or imperfection in the test should be excluded 
before being received in evidence. It is apparent that 
the intention of the Legislature was that such tests are 
admissible, and prima facie proof, whenever it be estab- 
lished that the statutory requirements are satisfied, 
ek RK 0? 

The objections urged go to the weight and credibility 
of the testimony and not to its admissibility. There is 
no merit to this contention. 

Defendant contends generally that the evidence is 
insufficient to support the conviction but fails to point 
out in what respect it fails. The opinion testimony of 
the police officers alone as to intoxication would be 
sufficient to support the verdict and the judgment. We 
have examined the evidence and it is ample to support 
the verdict and judgment. 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 
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JUNE OLINE, ADMINISTRATRIX OF THE ESTATE OF ROLAND 
O. OLINE, DECEASED, APPELLANT, V. NEBRASKA NATURAL 


Gas CoMPANY, A CORPORATION, APPELLEE. 
131 N. W. 2d 410 


Filed November 20, 1964. No. 35830. 


1. Workmen’s Compensation. In order to recover under the Work- 
men’s Compensation Act, the plaintiff must prove that the death 
or disability of the workman was the result of an accident 
arising out of and in the course of the employment. 

The words “arising out of” refer to the origin or 
cause of the accident and are descriptive of its character, while 
the words “in the course of” refer to the time, place, and cir- 
cumstances of the accident. 
Whether an accident arises out of and in the course 
of the employment must be determined by the facts of each 
case. There is no fixed formula by which the question may 
be resolved. . 
The rule of liberal construction of the Workmen’s 
Compensation Act is related to determination of the scope of 
the act and does not apply to evidence produced to establish a 
claim for compensation. 
In determining whether a risk arises out of the em- 
ployment, the test to be applied to any act or conduct of an 
employee which does not constitute a direct performance of his 
work is whether it is reasonably incident thereto, or whether 
it is so substantial a deviation as to constitute a break in the 
employment and to create a formidable independent hazard. 

The general rule is that if an employee is injured 
while absent from the employment for lunch, the injury does 
not arise out of nor in the course of the employment. 

7. Workmen’s Compensation: Appeal and Error. An ‘appeal to 
this court in a workmen’s compensation case is considered and 
determined de novo upon the record, and to entitle the plain- 
tiff to a recovery he must sustain the burden of proof by a pre- 
ponderance of the evidence that the workman suffered an acci- 
dent arising out of and in the course of his employment. 

8. Workmen’s Compensation. An award under the Workmen’s 
Compensation Act may not be based upon possibilities, proba- 
bilities, or conjectural evidence. 


Appeal from the district court for Dawson County: 
WILLIAM F. CoLweELui, Judge. Affirmed. 


William S. Padley, for appellant. 
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' Stewart & Stewart, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, SPENCER, 
BosLaucH, and Brower, JJ., and Dierks, District Judge. 


BROwER, J. 

This action was brought in the Nebraska Workmen’s 
Compensation Court by June Oline, Administratrix of 
the Estate of Roland O. Oline, deceased, plaintiff, against 
Nebraska Natural Gas Company, a corporation, which 
will at times herein be called the company, to recover 
for the accidental death of the plaintiff’s intestate under 
the Workmen’s Compensation Act of the State of Ne- 
braska. It was brought on behalf of the decedent’s 
widow and three minor children. 

A trial before a single judge of said compensation court 
resulted in a finding that the plaintiff had failed to 
maintain the burden of proving that the accident result- 
ing in the death of the decedent arose out of and in the 
course of his employment, and dismissed the petition. 

The plaintiff thereupon waived a hearing before the 
entire Nebraska Workmen’s Compensation Court and 
elected to appeal directly to the district court for Daw- 
son County, Nebraska. On appropriate pleadings filed 
therein by the parties to raise the issue herein discussed, 
a trial de novo was held in said district court which re- 
sulted in a similar finding that the plaintiff had failed 
to prove by a preponderance of evidence that the dece- 
dent’s death arose out of and in the course of his em- 
ployment by the defendant, and the petition filed in 
that court was likewise dismissed because thereof. 

The motion of plaintiff for a new trial having been 
overruled, the plaintiff has brought the matter to this 
court by appeal. 

The plaintiff assigns error to the trial court: In fail- 
ing to find that decedent’s death arose in the course of 
his employment; in failing to find the plaintiff proved 
a prima facie case; and in failing to find the burden of 
showing that decedent was operating the motor vehicle 
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on his own time during the period of travel from his 
place of employment to his home for lunch had shifted 
to defendant. ; 

There is no dispute of substance with respect to the 
facts herein. Roland O. Oline met his death in a rail- 
road crossing accident on December 28, 1961, in the city 
of Gothenburg, Nebraska. On that day and for more 
than 11 years previously he had been employed by the 
defendant in the operation of its natural gas distribution 
system in Gothenburg. He had been a faithful, con- 
scientious, and efficient employee. His duties were 
generally: Servicing gas lines; the installation and 
servicing of appliances; repair of the gas lines; adjusting 
and regulating valves controlling the flow of gas in the 
defendant’s lines; digging ditches for such lines; con- 
necting new customers and disconnecting old customers; 
and in some instances, reading meters and making col- 
lections. His regular employment was on a weekly 
basis of 44 hours a week, coming to work at 8 a.m., and 
continuing until noon. After an hour off for lunch he 
regularly would return at 1 p.m., and work until 5 p.m. 

The defendant company employed at Gothenburg a 
manager, an office girl, and three workmen. The three 
workmen which included the decedent were all engaged 
in much the same work. They assisted one another and 
at times worked together. The company also had three 
pickup trucks. One was used by the manager and an- 
other by the other two workmen. Apparently the de- 
ceased had been employed by the company for a longer 
period than either of the other workmen. Although it 
was not particularly assigned to him, he alone had used 
the third pickup regularly. He drove it in his work for 
the company and in going to and from work, and so used 
it in going home for lunch. It was kept at his premises 
all night. Decedent and the other workmen were on 
emergency call. Their names were listed in the local 
telephone directory ‘as being subject to such ‘call on 
behalf of the company. If called at night or-at the noon 
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hour by reason of an emergency, they were supposed 
to respond to the call. They kept track of their own 
time for such irregular work and gave a slip showing 
it to the office girl. 

The southern portion of Gothenburg is traversed by 
the main line of the Union Pacific Railroad. The streets 
are laid out parallel with or at right angles to the tracks. 
They will be referred to herein as running east and 
west, and north and south, although their direction is 
not true with that of the compass. 

The company’s office is on the west side of Lake 
Avenue which extends north and south through the city 
and is paved, being also State Highway No. 47. The 
office is a little south of the northeast corner of Block 
9 of the Original Town of Gothenburg. Lake Avenue 
intersects with Eighth Street, which is also U. S. High- 
way No. 30, at the southeast corner of said Block 9. 
U. S. Highway No. 30 runs east and west parallel with 
and adjacent to the Union Pacific right-of-way on its 
north. This right-of-way is 400 feet wide. South of 
the right-of-way, Seventh Street extends east and west 
adjoining and parallel to the right-of-way also. There 
are three streets or highways in the city limits of Goth- 
enburg which have crossings on them across these rail- 
way tracks. One some distance west of those mentioned 
hereafter is of no significance in this opinion. The main 
crossing is on Lake Avenue, or Highway No. 47, and it 
is the only one of them that is paved. The decedent’s 
residence was on the south side of Seventh Street in the 
fifth block east of the Lake Avenue railroad crossing. 
It is therefore about 6 blocks plus the 400 feet of right- 
of-way and the width of U. S. Highway No. 30 from the 
company’s office going south on Lake Avenue and then 
east on Seventh Street. 

On the morning of December 28, 1961, the deceased 
reported to work at the company office at 8 am., with 
the pickup. He was joined there by Donald Turnquist, 
another one of the workmen and a fellow employee. 
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Together shortly after 8 a.m., they drove in the com- 
pany pickup to the McVay-Olesen Funeral Home 1 
block north and 2 blocks east of the office. They were 
there engaged in moving a wall gas furnace from the 
front office to a garage. 

There is a shop and repair room, separated by a par- 
tition from the office, at the back of the gas company 
building from which doors lead to the office in front 
and outside to a parking space at the rear. In the shop 
there are supplies and fittings such as might be generally 
necessary in doing the work of the company. Between 
10 and 10:30 a.m., both men returned to the office but it 
is not shown why they did so. Turnquist, who testified, 
did not recall whether or not they returned although 
he does remember having coffee with Oline at the 
“Lake Avenue Lunch” later in the morning. 

Having completed a phase of their work, although 
installing the vent remained to be done, they left the 
funeral home. As near as Turnquist could recall except 
for the vent they were all hooked up and ready to go. 
To do that, shutting off the gas was not necessary. Turn- 
quist said they intended to come back after lunch. Turn- 
quist looked at his watch on leaving and remembers it 
was then 20 minutes until noon. They drove in the 
company pickup from the funeral home directly to the 
parking space back of the office entering in the alley 
which runs east and west through the block from Lake 
Avenue and turned north into the parking spot. Turn- 
quist got out of the pickup and went to his own car 
which he had left there. Oline said to him as he left 
the pickup, “ ‘I will see you after lunch.” Turnquist 
had to back his car out before Oline could get the pick- 
up out. Turnquist drove away while Oline was still in 
the pickup and the witness says he did not observe what 
Oline did thereafter and never saw him again. Turnquist 
stopped to get some groceries and then went home. 

Oline, being of longer service with the company, 
supervised the work when they were together. There 
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was no conversation between them concerning’ why 
they left the funeral home before noon. Nothing was 
said by Oline about going to the border station men- 
tioned later herein. They just left together. They had 
not talked specifically about going back to the funeral 
home after lunch. Turnquist and another employee, 
however, finished it the next day after Oline’s death. 
Turnquist and the deceased had no conversation as to 
what Oline intended to do and he did not mention having 
any other duty to perform. Turnquist had never rid- 
den home with Oline and did not know the route he 
usually took. 

Roger Peden, a witness and employee of the Cozad 
Ditch Company who lived at Gothenburg and knew 
Oline, while on his way to his company’s diversion dam 
where there was ice trouble, was held up on the north 
side of the Lake Avenue railroad crossing by the presence 
of a freight train standing on the tracks. He said he 
came there about 11:40 and was in his International 
14-ton pickup accompanied only by his 5-year-old son. 
After Peden had been there about 5 minutes, Oline 
drove up in the company pickup from behind. Peden 
did not wait for the traffic to clear but backed up on 
the depot platform and turned about. In doing so, he 
greeted Oline by his nickname and called out, “ ‘Hi, 
Swede.’ * * * ‘It’s just about noon.’” Oline responded to 
Peden saying, “ “You are going the wrong way.’” Peden 
explained to him that he was going to the “diversion” 
down off the highway. He did not see Oline again or 
observe him following. Peden then drove onto U. S. 
Highway No. 30 and proceeded on eastward to another 
of the three crossings about half a mile east. Turning 
there and crossing the tracks he observed a freight train 
coming from the east about a quarter or a half a mile from 
the crossing. Completing the crossing he drove about 
a half mile south and then a-quarter of a mile to the 
diversion, got out, and while holding an ice bar break- 
ing-ice he heard the noon whistle blow at Gothenburg. 
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The evidence shows it was usually blown quite accu- 
rately as to time. Oline was killed when his pickup was 
struck by this same freight train at this crossing. The 
damage to the pickup appeared to be on the left front 
side. The south end of the crossing where the accident 
occurred intersects Seventh Street about 1 block east 
of the decedent’s home. To reach the border station 
Oline would have had to drive approximately 5 blocks 
past his home westward on Seventh Street. 

The plaintiff contends there is testimony which raises 
an inference that Oline was going to the border station 
of the company to regulate the gas pressure and there- 
fore was on his employer’s business at the time of the 
accident. The defendant company obtains its supply of 
gas from the Kansas-Nebraska pipeline. It comes in 
under a high pressure of from 400 to 700 pounds per 
square inch. It is reduced to the pressure of 10 to 
30 pounds, depending on the weather, which appears a 
sufficient reduction to serve the older portion of the 
system in Gothenburg. This first reduction occurs at 
the border station. The new portion which is further 
north is a low pressure system. For this latter portion 
the pressure is further reduced to ounces, the pressure 
in residential areas being 6 ounces per square inch gen- 
erally. There are six of these stations in Gothenburg. 
The regulator stations making the second reduction be- 
ing all on the north side of the tracks in the residential 
and business districts. The regulation is done by hand 
with a crescent wrench requiring the presence of a man. 

In the wintertime this regulation at the border station 
is usually done two or three times a day. Its frequency 
depends on the weather and the use of gas. If the weather 
turns cold, the pressure is stepped up somewhat and 
if it becomes warm it is reduced. The regulators are 
generally adjusted in the morning when the use of gas 
furnaces and appliances is stepped up by the customers. 
Sudden changes in weather also require adjusting these 
regulators. .There is a gauge near the outside shop door 
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which indicates the pressure and if the pressure at the 
border station is changed it shows on the gauge. It is 
also necessary to watch the pressure at the Twentieth 
Street station, which is farthest from the border station. 
The pressure at the Twentieth Street station and the 
gauge and a pressure chart in the back end of the office 
would disclose the need of attention at the border sta- 
tion. In the winter one of the employees generally ad- 
justs the regulators on coming to work. The three 
workmen and the manager generally make the adjust- 
ments although Turnquist, the youngest in point of 
service, did so rarely. Apparently the three workmen 
take turns by the week in the regulation of these sta- 
tions in early morning before the manager comes to work 
although it seems that this is not always followed. Some- 
times the one who comes the earliest tends to it. The 
men occasionally regulated them on their own initiative 
on weather changing. The week of the accident it 
appears Aubushon, the third workman, was the one to 
make the early morning adjustment at the border sta- 
tion and the manager says as he recalls he had done so. 
The manager, Wayne Gronewold, testified he again 
regulated the border station and another known as the 
D Street station, the latter being a short distance from 
the office, that morning between 10 and 11 o’clock. This 
was done because the weather had warmed up some- 
what. The pressure was not then cut down very much. 
He had also sent Oline himself “up the hill” to regulate 
the Twentieth Street station during the period while 
he was present at the office between 10 and 10:30. 
Oline had returned after about 15 minutes and re- 
ported that he had attended to this adjustment. Oline’s 
adjustment at the Twentieth Street station and the man- 
ager’s at the border station were made about the same 
time. The manager and office girl both testified that 
when Oline was at the office with Turnquist it was re- 
ported to him that the manager had made the adjust- 
-ment at the border station. Neither the manager nor 
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the secretary saw Oline again after he left the office. 
If there was too much pressure it would not damage 
the system unless “it got tremendous,” but it would re- 
sult in blowing out pilot lights and water heaters. 

The plaintiff puts great stress on the location of the 
border station being on Seventh Street about 6 blocks 
west of the east crossing where the accident happened. 
At the same time it appears the decedent’s residence 
was only about 1 block west of the crossing on the same 
street. It is argued that it may be inferred that Oline 
was enroute to that station and not to his home. The 
Iuake Avenue crossing where he first went would have 
taken him within 1 block of this station but it was 
also his shortest route to his home. It is urged that 
noon had not come when he left the funeral home and 
that Oline was a faithful, conscientious, and efficient 
employee. From all of which plaintiff contends a prima 
facie case has been made. 

In completing the résumé of the evidence, the fol- 
lowing should be mentioned. Oline’s wife was away 
from home on the day of the accident and knows nothing 
of his actions. There is no testimony concerning the 
length of time the freight train continued to block the 
Lake Avenue crossing after the witness Peden drove 
away. Nothing is shown concerning the weather that 
day at Gothenburg after the adjustment at the border 
and other stations at or near 10 a.m., which had been 
reported to the decedent. There is testimony that the 
company was not too exacting as to the time the men 
came to work or left depending a little on whether they 
had previously worked a little overtime or vice versa. 

The statutory provisions of the Nebraska Workmen’s 
Compensation Act applicable to the case before us 
should here be set out as follows. Section 48-101, R. 
R. S. 1943, provides in part: “When personal injury 
is caused to an employee by accident or occupational 
disease, arising out of and in the course of his or her 
employment, of which the actual or lawful imputed 
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negligence of the employer is the natural and proximate 
cause, such employee shall receive compensation there- 
for from his or her employer if the employee was not 
willfully negligent at the time of receiving such injury.” 

Another provision which is pertinent to and explana- 
tory of the section of the statute already quoted, reads 
in part as follows: “(6) Without otherwise affecting 
either the meaning or the interpretation of the abridged 
clause, personal injuries arising out of and in the course 
of employment, it is hereby declared: Not to cover 
workmen except while engaged in, on or about the 
premises where their duties are being performed, or 
where their service requires their presence as a part of 
such service at the time of the injury, and during the 
hours of service as such workmen, and not to cover 
workmen who, on their own initiative, leave their line 
of duty or hours of employment for purposes of their 
own.” § 48-151, R. R. S. 1943. 

In construing this statute, this court has held in 
Seger v. Keating Implement Co., 157 Neb. 560, 60 N. 
W. 2d 598: “A compensable injury within the provisions 
of the Workmen’s Compensation Act is one caused by an 
accident arising out of and in the course of the em- 
ployment. 

“Whether an accident arises out of and in the course 
of the employment must be determined by the facts of 
each case. There is no fixed formula by which the 
question may be resolved. * * * 

“The rule of liberal construction of the Workmen’s 
Compensation Act is related to determination of the 
scope of the act and does not apply to evidence pro- 
duced to establish a claim for compensation. * * * 

“In determining whether a risk arises out of the em- 
ployment, the test to be applied to any act or conduct 
of an employee which does not constitute a direct per- 
formance of his work is whether it is reasonably in- 
cident thereto, or whether it is so substantial a devia- 
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tion as to constitute a break in the employment and to 
create a formidable independent hazard.” 

The case of Berry v. School District, 154 Neb. 787, 
49 N. W. 2d 617, involved a situation where a school 
teacher was injured while in the act of returning from 
lunch at the high school building. The court held: 
“The general rule is that if an employee is injured 
while absent from the employment for lunch, the in- 
jury does not arise out of nor in the course of the 
employment.” 

In Appleby v. Great Western Sugar Co., Inc., 176 Neb. 
102, 125 N. W. 2d 103, this court in its syllabi stated: 
“In order to recover under the Workmen’s Compensation 
Act, the plaintiff must prove that the death or disability 
of the workman was the result of an accident arising 
out of and in the course of the employment. * * * 

“The words ‘arising out of’ refer to the origin or cause 
of the accident and are descriptive of its character, while 
the words ‘in the course of’ refer to the time, place, and 
circumstances of the accident.” 

An appeal to this court in a workmen’s compensation 
case is considered and determined de novo upon the 
record, and to entitle the plaintiff to a recovery he must 
sustain the burden of proof by a preponderance of the 
evidence that he suffered an accident arising out of 
and in the course of his employment. Klentz v. Trans- 
american Freightlines, Inc., 173 Neb. 53, 112 N. W. 2d 
405. 

The deceased died because of the collision at the rail- 
road crossing. What does this evidence show as to why 
he was at the railroad crossing at that time? Was he 
attending the company’s business or on that of his own? 
Was he on his way to lunch? Was he going to the 
border station? Was he going on a call for his employer 
no one else knew about? The testimony of Turnquist 
furnishes some light on these questions. They had fin- 
ished one phase of the work at the funeral home. In- 
stalling the vent remained. Although no conversation 
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between the deceased and Turnquist was related, the 
latter said they intended to return. They left their work 
at 20 minutes until noon. The two employees drove to 
the parking lot and Oline then said, “‘I will.see you 
after lunch.’” Turnquist had to back out before Oline 
could go. This he did, going to get his groceries and 
then home. Oline had said nothing of checking the 
border station at noon. Oline appeared at the Lake 
Avenue crossing at a quarter to noon and drove up 
behind Peden in the company pickup. It was on his 
direct and closest way both to. the border station and 
his home. Peden did not wait for the traffic to clear 
but backed up, turned about, and went to the east cross- 
ing. He said the train involved in the fatal accident 
was a quarter to a half mile east. How long before 
the traffic cleared is not shown. In a very short time 
the deceased was killed at the same crossing within a 
block and a half from his home. It was necessary to cross 
the tracks either to arrive at his home or to go to the 
border station. Under these circumstances, is the evi- 
dence sufficient to make a prima facie case that he 
was en route to the border station and upon the busi- 
ness of his employer when no change in the weather is 
shown and no directions for him to check the regulator. 
were shown? Whether there is enough shown to de- 
termine that he was going to lunch is not the question 
before us. The real question is: Has it been affirma- 
tively shown that he was on his employer’s business at 
the time of the accident? The burden to prove that the 
accident arose in the course of the decedent’s employ- 
ment was on the plaintiff. Klentz v. Transamerican 
Freightlines, Inc., supra. An award under the Work- 
men’s Compensation Act may not be based upon possi- 
bilities, probabilities, or conjectural evidence. Seger v. 
Keating Implement Co., supra. 

The plaintiff having failed to prove the accident caus- 
ing the decedent’s death arose out of the course of his 
employment, the trial court was correct in its finding in 
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favor of the defendant and dismissing the plaintiff’s peti- 
tion, and its judgment must be and is affirmed. 
AFFIRMED. 


J. WiLson NANCE, APPELLANT, v. AMES PLAZA, INC., ET 
AL., APPELLEES. 
181 N. W. 2d 569 


Filed December 4, 1964. No. 35603. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. On motion for rehearing. See 
ante p. 88, 128 N. W. 2d 564, for original opinion. Motion 
for rehearing overruled. 


Eisenstatt, Lay, Higgins & Miller, for appellant. 


Kennedy, Holland, DeLacy & Svoboda, David A. Svo- 
boda, and Stoehr, Rickerson, Sodoro & Caporale, for’ 
appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


WuitE, C. J., SPENCER and Bos.Laucu, JJ., dissenting. 


We respectfully dissent on the action of the court in 
overruling the motion for rehearing. We are of the 
opinion that reargument should have been granted in 
this case. 

Plaintiff sustained injuries when he slipped and fell 
on an icy sidewalk at the Ames Plaza, a shopping center 
in Omaha, Nebraska, owned by the defendant. The 
trial court directed a verdict at the close of the plain- 
tiff’s evidence, so the only question presented is the 
legal effect of the undisputed evidence in the case ad- 
duced by the plaintiff. The problem in the case is the 
determining of what reasonable inferences can be drawn 
and be adduced from the plaintiff’s evidence. The evi- 
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dence shows that the accident happened shortly after 
noon on December 20, 1961. The plaintiff was a drug 
salesman employed by the Pitman-Moore Company. He 
had arrived at the Ames Plaza at about 12:15 pm. He 
had parked his car on the east side of an office building 
described as building “B.” He went from his car to a 
restaurant in a bowling alley which is located directly 
north of building “B.” After the plaintiff had finished 
his lunch he left the bowling alley by the main entrance 
and walked directly south toward building “B.” In 
doing so he crossed a sidewalk on the south side of the 
bowling alley and a parking area between the bowling 
alley and building “B” and arrived at a sidewalk which 
is along the north side of building “B.” The sidewalk 
adjacent to the bowling alley was clear. The parking 
area between the sidewalks was covered with packed 
snow and ice. The sidewalk adjacent to building “B” 
is approximately 8 feet wide. There is a curb at the 
edge of the parking area which is 6 inches high. There 
was a small ridge of snow along the curb at the edge of 
the parking area. 

The plaintiff testified: “Q. Well, as you went on 
across the way, just describe your motion and what 
you observed and what happened. A. As I approached 
the sidewalk I looked at it. Because of the slope in the 
street there, I wanted to go to the sidewalk to go up 
because it appeared to be clear; the street was packed 
and could be dangerous to walk on, and so as I ap- 
proached the sidewalk I observed it, it was cleaned off 
from where I could see it. Q. What color was it, Mr. 
Nance? A. Light-colored concrete. Q. Now, in passing 
onto the sidewalk area, do you recall what foot you 
stepped onto the area with? A. I stepped over the ridge 
of snow with my right foot and placed it on the side- 
walk. Q. And in going over this ridge of snow that 
you mentioned, did you step in that or over it? A. I 
stepped over it. Q. And did you have any difficulty 
getting over it or maneuvering over it? A. No. Q. 
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Well, describe the step that you would take to go over it 
so that we can understand your movement as you go 
onto the sidewalk. A. Well, I had to raise my right 
foot higher than you would in a normal step to clear 
the snow. I had on oxford rubbers instead of the four- 
bucklers, so I didn’t want to wade through the ridge; 
I stepped over it. Q. All right, and you come down on 
your right foot; is that correct? <A. That’s right. Q. 
Did you come down on the sidewalk area? A. You 
mean did I put my foot on the sidewalk area? Q. Yes. 
A. Yes. Q. And that is your right foot? A. That’s right. 
Q. Tell us what happened when you did that. A. My 
right foot didn’t stop, it sailed on out onto the sidewalk. 
Q. And what happened to you? A. I had—I mean, as I 
put my right foot down, I was pushing with my left foot 
to raise it up over the snow then, and my right foot 
went out and I fell down with my hands behind me and 
caught myself; a severe twist asI went. As the right foot 
went out, I tried to get my left foot under me and 
twisted and fell on my hands. Q. Where did you end up 
in the sidewalk area? A. My hands were on the sidewalk, 
my feet were extended over towards the building.” The 
plaintiff further testified that after he had slipped and 
fallen he saw that there was a “thin glaze of ice” on the 
sidewalk; that he had not noticed the glaze prior to the 
time that he stepped on it; and that the glaze extended 
over a considerable area of the sidewalk and extended 
from a point 10, 15, or 20 feet west of where he fell 
to near the entrance to the building ‘‘B” on the north side 
of the building near the east wall. 

At the time the plaintiff fell he was on his way from 
the bowling alley to his automobile for the purpose of 
obtaining his sample case. He then intended to call at 
the office of Dr. Minthorn which was located in building 
“B” 

In our previous opinion on this matter we held as 
follows: “In truth it may not be said with any degree of 
certainty where the location of the area on the sidewalk 
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on which the plaintiff fell is, or even the location of the 
particular sidewalk.” 

The plaintiff testified that as he was walking south 
from the bowling alley toward building “B” he walked 
directly to a sign on the wall of building “B.” The sign 
is shown in exhibits Nos. 4, 15, and 16 which are photo- 
graphs of the north side of building “B.” When these 
exhibits are given proper consideration, the location of 
the area on the sidewalk on which the plaintiff fell is 
shown with reasonable certainty. The inference is 
clear from this testimony that the plaintiff fell on the 
sidewalk that was immediately in front of the sign on 
the wall of building “B.” 

The plaintiff alleged that the defendant knew or should 
have known of the icy condition of the sidewalk at the 
location where the plaintiff slipped and fell. In our 
previous opinion in this case we called attention to the 
testimony of Helen Rigdon, an employee of Dr. Murray 
F, Minthorn, the customer on whom the plaintiff pro- 
posed to call on the premises of the defendant. In our 
previous opinion we found that the location of the ice 
upon which the plaintiff slipped was not more clearly 
placed than being on the sidewalk outside of Dr. Min- 
thorn’s office as this employee, Helen Rigdon, was going 
to her car. We will briefly review the testimony both 
with relation to the location of the ice upon which this 
witness slipped and her testimony as to her notification 
to the employee of the defendant who was in charge of 
the maintenance of this sidewalk. Mrs. Rigdon testified 
that she had slipped on some ice on the sidewalk out- 
side of Dr. Minthorn’s office between 5:30 and 6 p.m., 
on December 19, 1961; that she was going out to her car 
which was parked on the north side of the building 
about four cars from the entrance; that the condition 
of the sidewalk was “very icy”; that “there was snow 
and ice packed on it”; and that there was no sand or 
rock, salt, or ice remover on top of the sidewalk. 

Mrs. Rigdon further testified that on the morning of 
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December 20, 1961, before she went to work, she went 
to the bowling alley at about 8:30 a.m. to get a cup of 
coffee and that at that time she had a conversation with 
Roland Waite. 

The managing agent of the defendant testified that 
Waite assisted in the management of the shopping cen- 
ter and that his duties included the general maintenance 
of the structure as well as the maintenance of the com- 
mon area; that his duties with respect to the common 
area of the sidewalk north of the building were to 
“keep the area clear of snow, or debris, or whatever 
the case may be”; that, concerning ice, it was part of his 
duties to clear it of ice or to put something on it; and 
that the defendant had something that could be applied 
to ice to make it safe for walking. 

Mrs. Rigdon testified that she told Waite that “he had 
better get something on that ice, that I had slipped on 
it the night before”; that ‘he should do something about 
the ice on that sidewalk before someone really fell, that 
I had slipped on it myself”; and that Waite replied, 
“All right.” 

With respect to the location of the place where she had 
slipped on the ice, Mrs. Rigdon testified: “Q. And where, 
exactly, did you slip on the ice, Mrs. Rigdon? A. It 
was right in front of the building there about the fourth 
car down the sidewalk. Q. Well, when you say ‘right 
in front of the building’ had you just left the north 
entranceway of what they described as Building B? 
A. Yes, sir. Q. That is the building you are located in? 
A. Yes, sir. Q. And what did you do at that time, turn 
to the west? <A. Yes, sir, I did. Q. And were you 
walking along the sidewalk adjacent to the Building 
B then? A. Right. Q. And you slipped on that side- 
walk then at that time? A. Yes, sir. Q. About four 
car fronts down from the doors, is that your testimony? 
A. Yes, sir.” 

With respect to her conversation with Waite, Mrs. 
Rigdon testified: “Q. Had you encountered Mr. Waite 
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before in the bowling alley or at the Plaza? A. I had 
seen him that morning at the bowling alley and told 
him that I had slipped on there and that was a sheet of 
ice on the sidewalk. * * * Q. And on that morning did 
you see Roland Waite? A. Yes, I did. I saw him in the 
bowling alley and told him that he had better put some- 
thing on the ice, that I had slipped on it the night be- 
fore. Q. You had a conversation with him about the 
condition of the ice? A. Yes, I did. Q. What was the 
conversation again, Mrs. Rigdon? A. I told him that he 
should do something about the ice on that sidewalk 
before someone really fell, that I had slipped on it my- 
self. * * * Q@. What did you say to him, Mrs. Rigdon? A. 
I told him he had better get something on that ice, that 
I had slipped on it the night before. Q. And what ice 
were you referring to? A. The ice on the north side- 
walk. * * * Q. That is by Dr. Minthorn’s office? A. Yes.” 

It seems to us that the evidence shows with reasonable 
certainty the location of the area where Mrs. Rigdon 
slipped on a “sheet of ice” the night before the plain- 
tiff fell; that the place where Mrs. Rigdon slipped was 
near the place where the plaintiff fell; that her state- 
ments to Waite were sufficient to notify him that an icy 
condition existed on the sidewalk along the north side 
of building “B” at the place where the plaintiff fell; 
and that the location where the plaintiff fell was on a 
sidewalk maintained by the defendant and recognized 
by the defendant itself as an area that was maintained 
and should have been maintained for the safe passage of 
customers on the premises. 

In our previous opinion, we held that there was no 
evidence that there was anything to indicate that the 
point where the plaintiff stepped onto the sidewalk was 
a proper place for him to enter upon it. The evidence 
shows that the sidewalk and the parking area were ad- 
jacent to each other in the shopping center. They were 
placed that way so that persons using the parking area 
could step from the parking area onto the sidewalk at 
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any point. We cannot see where there is any evidence 
to show that the plaintiff stepped onto the sidewalk in 
crossing this parking area at a place that was not in- 
tended by the owners and by the defendant to be used 
as such. We think that the jury could find from the 
evidence that in this commercial shopping center, with 
the parking areas and sidewalks immediately adjacent to 
each other, that the defendant intended that the plain- 
tiff could enter the sidewalk from any point in the 
parking area where it was convenient for him to do 
so. The situation is not analogous to a public street 
with parallel sidewalks, in which the entranceways are 
designated by the public authorities through defined 
crosswalks, etc., and pedestrian traffic is not permitted 
in between. 

Further, if the defendant owed the duty to maintain 
the area, where the plaintiff slipped, in a safe and proper 
condition, we fail to see where the point of his entrance 
would have any relation to the proximate cause of the 
accident. 

We feel the evidence, therefore, is to the effect, con- 
strued in the most favorable light to the plaintiff, that 
the plaintiff was properly using the sidewalk at the time 
and place in question, that what he slipped on was not 
a natural accumulation of ice and snow which was open 
and obvious and therefore not actionable, but rather a 
thin coat of transparent ice which the jury could find 
was not apparent to a person exercising ordinary care 
under the circumstances. There is direct evidence that 
prior to the accident the defendant had been warned 
that there was a transparent coat of ice on the side- 
walk. In our previous opinion, we called attention to 
the fact that in the testimony there was nothing which 
gave it that appearance (icy), and the ice thereon (in 
the location where the plaintiff fell) was not observ- 
able except on close inspection. This is a case where 
the defendant business inviter did not take proper pre- 
cautions and safeguards to warn and protect its cus- 
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tomers from the transparent icy condition after it had 
been warned. We think that there was sufficient evi- 
dence for the jury to determine, under all the circum- 
stances, that the defendant was negligent in the per- 
formance of its duty to maintain the premises in ques- 
tion for the safe passage of pedestrians using ordi- 
nary care under the circumstances. 


Donnie P. Pool, APPELLEE, V. ARTHUR ROMATZKE ET AL., 
APPELLANTS. 
131 N. W. 2d 593 


Filed December 4, 1964. No. 35709. 


1. Automobiles: Negligence. It is a general principle that it is 
negligence as a matter of law for a motorist to drive a motor 
vehicle on a public highway at such a rate of speed that it 
cannot be stopped or turned aside in time to avoid an obstruc- 
tion discernible within the range of his vision ahead and the 
rule applies to driving in the daytime where vision is short- 
ened by storms or other physical conditions. 

2. Negligence: Trial. Where different minds may reasonably draw 
different conclusions from the adduced evidence or if there is 
a conflict in the evidence as to whether or not it establishes 
negligence or contributory negligence and the degree thereof 
when one is compared with the other, such issues must be 
submitted to a jury. 

8. Trial. It ig the duty of the trial court without request to 
submit to and properly instruct the jury upon all material issues 
presented by the pleadings and the evidence. 

4. Negligence: Trial. It is the uniform and proper practice in 
this state that where specific acts of negligence are charged 
and supported by the evidence, the trial court instructs as to 
specific acts so alleged and supported. The failure to do so, 
whether or not requested to do so, is error. 


Appeal from the district court for Dawson County: 
Norris CHADDERDON, Judge. Reversed and remanded. 


Ivan A. Blevens, for appellants. 


Stewart & Stewart and Dier & Ross, for appellee. 
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Heard before WuiTe, C. J., CARTER, YEAGER, SPENCER, 
BosLaucH, and Brower, JJ., and Rosert L. Smitu, Dis- 
trict Judge. 


SPENCER, J. 

This is an action by Donnie P. Pool, plaintiff and ap- 
pellee, hereinafter referred to as plaintiff, against Arthur 
Romatzke, defendant and appellant, hereinafter referred 
to as defendant, to recover for damages sustained al- 
legedly because of the negligent operation of defendant’s 
automobile. Although there were other parties to the 
action in the district court, the contesting parties in this 
court are the plaintiff Donnie P. Pool and the defendant 
Arthur Romatzke. The cause was submitted to a jury, 
which returned a verdict for the plaintiff. Defendant, 
after the overruling of his motion for judgment notwith- 
standing the verdict or in the alternative for a new trial, 
perfected an appeal to this ,court. 

‘The defendant, his two sons, and his father-in-law 
were hunting on a county east-west dirt road about 8 
3/10 miles north and 7/10 of a mile east of Overton, 
Nebraska, in the early afternoon of Saturday, October 
24,1959. The party had driven into a driveway or lane 
leading to an abandoned farmstead which opened onto 
this road from the south. The day was clear, visibility 
was good, and the road was dry. The general area was 
hilly. The farm driveway was 4 6/10 feet lower than 
the crest of the hill to the west, which was 16314 feet 
from the center of the driveway. The crest of the hill 
is a plateau not over 50 feet in length. Traffic approach- 
ing from the west cannot see the farm lane until it reaches 
the top part of the hill. 

The defendant backed his station wagon north out of 
the farm lane onto the east-west road after he and his 
party had hunted the farmstead area. The testimony of 
the defendant’s witnesses is substantially that the de- 
fendant backed across to the north side of the east-west 
road, stopped his station wagon, put it in drive, and 
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started to move forward to the east. When the plain- 
tiff’s car came over the crest, the testimony of the de- 
fendant’s witness is that the defendant’s station wagon 
had moved forward approximately a foot and then 
was stopped. At that time, they testified there was a 
clearance space of approximately 12 to 13 feet south 
of the station wagon. There was no contact between 
the vehicles. The plaintiff’s car took the borrow pit on 
the south side of the road, passed the defendant’s station 
wagon, ran up over the driveway, and out into a field 
east of the farm lane. 

Plaintiff’s evidence is to the effect that as soon as his 
car came up onto the crest of the hill where he could 
see to the east, he saw the defendant’s station wagon 
in the center of the road 35 feet away, backing up the 
hill toward him. There was no room to pass on either 
side, so he took the ditch to avoid hitting the station 
wagon. At the time he approached the crest of the hill, 
he was traveling 40 to 45 miles an hour. He had no 
recollection of what happened after he took the ditch. 
The distance from the crest of the hill to where the 
plaintiff’s car left the roadway ditch was 181 feet. The 
plaintiff's car ended up in a field approximately 29 
feet south of the roadway. 

Plaintiff testified that about 2 months after the acci- 
dent, he had a conversation with the defendant about it. 
On that occasion the defendant told him that at the 
time plaintiff came over the hill, “he was backing up 
that hill, and he said, ‘I guess I—’ he said, ‘I thought 
I saw some pheasants;’ he was backing up the hill.” 

Defendant’s several assignments of error may be 
grouped into two categories: First, plaintiff was guilty 
of negligence as a matter of law, which precludes any 
recovery herein; and, second, the instructions of the 
court were prejudicially erroneous in several particu- 
lars. It is apparent that there is a serious disagreement 
between the parties on all material questions of fact, so 
that a jury question was presented unless the plaintiff 
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was guilty of negligence more than slight as a matter of 
law. 

Defendant relies heavily on Most v. Cedar County, 
126 Neb. 54, 252 N. W. 465, in which we said: “It is a 
general principle that it is negligence as a matter of 
law for a motorist to drive a motor vehicle on a public 
highway at such a rate of speed that it cannot be stopped 
or turned aside in time to avoid an obstruction discerni- 
ble within the range of his vision ahead and the rule 
applies to driving in the daytime where vision is short- 
ened by storms or other physical conditions.” In that 
case, plaintiff, while operating a motorcycle in the day- 
time to the west over the crest of a hill, collided with a 
county road maintainer which was coming up the hill 
to the east. The evidence was uncontradicted that it was 
necessary to operate a maintainer on the left side of the 
road in the face of oncoming traffic. The court found 
that it was the duty of the county to maintain the road; 
that the equipment used was suitable for that purpose; 
that it was necessary that the equipment be operated 
in the direction of the oncoming traffic; that there was 
ample room for the plaintiff to have passed the main- 
tainer on its south side at a safe place; and found that 
there was no actionable negligence on the part of the 
county, and that the negligence of the plaintiff was the 
proximate cause of the accident and the resulting injuries. 

A case more nearly in point on the facts with those 
of the instant case is Thurow v. Schaeffer, 151 Neb. 651, 
38 N. W. 2d 732, in which we held: “The general rule 
with exceptions, which provides that it is negligence as 
a matter of law for a motorist to drive an automobile so 
fast on a highway that he cannot stop or turn aside in 
time to avoid an obstruction discernible within the 
range of his vision ahead, should embrace in the ex- 
ceptions all situations wherein reasonable minds may 
differ on the question of whether or not the operator of 
the automobile exercised the care and prudence re- 
quired of a reasonably careful and prudent person under 
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the circumstances of the particular situation.” We also 
said in that case: ‘Where different minds may reason- 
ably draw different conclusions from the adduced evi- 
dence or if there is a conflict in the evidence as to 
whether or not it establishes negligence or contributory 
negligence and the degree thereof when one is com- 
pared with the other, such issues must be submitted to 
a jury.” 

Thurow v. Schaeffer, supra, involved a combine on the 
wrong side of the road and an automobile driving over 
the crest of the hill where the combine could not be 
seen until the crest was reached. There was no direct 
collision, but the plaintiff’s automobile turned over in 
avoiding the combine. In that case, we held that the 
rule of stopping within the range of vision ahead is not 
an arbitrary one and is subject to certain exceptions 
which are substantially the same as regards daytime 
and nighttime driving, and held the question of plain- 
tiff’s negligence to be one for the jury. 

For the purpose of defendant’s motion for judgment 
notwithstanding the verdict, we must assume that the 
defendant’s station wagon was 35 feet in front of the 
plaintiff in the center of the road, and was backing up 
toward the crest of the hill when the plaintiff came over 
the crest; that there was insufficient clearance on either 
side of the station wagon; and that it was necessary for 
the plaintiff to take the ditch if a collision was to be 
avoided. Because of the similarity of the factual situa- 
tion involved, Thurow v. Schaeffer, supra, rather than 
Most v. Cedar County, supra, is controlling herein. The 
trial court correctly overruled defendant’s motion for 
judgment notwithstanding the verdict. The question of 
the negligence of the defendant and of the contributory 
negligence of the plaintiff and the degree thereof when 
cne is compared with the other, were all questions to be 
submitted to the jury under proper instructions. 

In instruction No. 1, the trial court described the 
nature of the action; the fact that plaintiff had sued the 
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defendant; and that the plaintiff claimed the defendant 
was negligent in the operation of his motor vehicle “in 
various particulars which may be summarized as fol- 
lows,” and then sets out five specifications of acts of 
negligence charged against the defendant. The court 
then disposed of the defendant’s answer in the following 
paragraph: “The defendant Arthur Romatske (sic) ad- 
mits that he was on the county road as claimed by the 
plaintiff on said day; denies that he was negligent in 
any manner; and claims that if the plaintiff’s car was 
damaged and the plaintiff was injured that the accident 
resulted because of the negligence of the plaintiff at 
the time and place in question.” 

The defendant’s answer, after a general denial, sets out 
the defendant’s version of the facts in great detail, al- 
leging that the accident was caused solely and proxi- 
mately by the negligence of the plaintiff, and then al- 
leged: “* * * which said acts of negligence were as 
follows, to-wit: 

“(a) Driving at a high, negligent and dangerous rate 
of speed on a dirt and gravel road, to-wit: 60 miles per 
hour. 

“(b) By driving his said automobile at a rate of 
speed in excess of the rate at which said vehicle could 
be stopped within the range of vision of objects in front 
of plaintiff on said highway. 

“(c) By losing control of his said automobile as he 
crested the knoll above described. 

“(d) By failure to have his automobile under control. 

“(e) By failure to reduce the speed of his said auto- 
mobile when approaching and cresting the knoll. 

“(f) Failure to maintain a proper lookout. 

“(g) Failure to observe other objects on the high- 
way, within his assured, clear vision. 

“(h) That plaintiff drove his automobile in such a 
manner as to indicate a willful and careless disregard for 
his own safety.” 

Nowhere in the instructions was the jury told which 
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acts of the plaintiff the defendant considered to be neg- 
ligent. Nor was the jury in any way apprised of defend- 
ant’s theory of defense as detailed in his answer. What 
we said in Ripp v. Riesland, 176 Neb. 233, 125 N. W. 
2d 699, is applicable herein: “It is the duty of the trial 
court, without request, to submit to and properly in- 
struct the jury upon all the material issues presented by 
the pleadings and the evidence. 

“It is the uniform and proper practice in this state 
that where specific acts of negligence are charged and 
supported by the evidence, the trial court instructs as 
to the specific acts so alleged and supported. The failure 
to do so, whether or not requested to do so, is error.” 

Evidence was adduced which, if believed by the jury, 
would sustain some of the defendant’s specifications of 
negligence. These, therefore, were material issues which 
the defendant was entitled to have properly presented 
to the jury. We determine that the instructions of the 
trial court did not adequately present the defendant’s 
theory of the case to the jury, and that the failure to do 
so constituted prejudical error. 

Defendant attacks several portions of instruction No. 
5 given by the trial court. We deem it necessary to refer 
only to the inclusion in the instruction of the third 
paragraph which sets out statutory provisions governing 
the parking of a vehicle on the highway. That portion 
of the instruction covering the parking of a vehicle on 
the highway is not applicable to the facts adduced here- 
in. The testimony adduced on behalf of the defendant 
is either that the defendant’s station wagon was moving 
slightly forward or stopped suddenly because of the 
emergency created by plaintiff’s car coming over the 
crest of the hill. It was plaintiff’s testimony that de- 
fendant’s station wagon was backing up the hill when 
he observed it. The inclusion of the element of parking 
on the highway in the instruction could have been con- 
fusing and is erroneous. 

For the reasons given, the judgment of the district 
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court is reversed and the cause is remanded with direc- 


tions to grant a new trial. 
REVERSED AND REMANDED. 


MiIpwEst EMPLOYERS COUNCIL, INc., A NEBRASKA 
CORPORATION, ET AL., APPELLANTS AND CROSS-APPELLEES, 
v. Ciry oF OMAHA, NEBRASKA, A MUNICIPAL CORPO- 


RATION, ET AL., APPELLEES AND CROSS-APPELLANTS. 
131 N. W. 2d 609 


Filed December 4, 1964. No. 35734. 


Officers: Injunction. A resident taxpayer, as such, and with- 
out proof of peculiar interest or injury to himself, may en- 
join the illegal expenditure of money by a public board or officer. 
Municipal Corporations: Injunction. A litigant, instead of re- 
sorting to an equitable remedy, is not obliged to take the risk 
of prosecution, fine, imprisonment, and loss of property in 
order to test the constitutionality of a city ordinance. 
Municipal Corporations. A home rule charter is a grant of 
power to a city and not a limitation of general power. The 
grant of power is to be construed strictly against the public 
officials of a home rule charter city. 

A municipal corporation is a creature of the law estab- 
lished for special purposes, and its corporate acts must be 
authorized by its charter and other acts applicable thereto. 
It possesses no power or faculties not conferred upon it, either 
expressly or by fair implication, by the laws which created 
it or by other laws, constitutional or statutory, applicable to it. 
Municipal Corporations: Labor. The state is vested with the 
power and has entered the field of labor, and has not delegated 
to the city of Omaha any power to legislate by its city council 
ordinances relating to labor relations and practices, and civil 
rights. . 

Municipal Corporations. When the Legislature has enacted a 
law affecting municipal affairs, which are also of statewide 
concern, such law takes precedence over any provisions in a 
home rule charter and the provisions of the charter must yield. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Reversed and remanded with 
directions. 
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Kennedy, Holland, DeLacy & Svoboda and Clarence E. 
Heaney, Jr., for appellants. 


Herbert M. Fitle, Bernard E. Vinardi, Frederick A. 
Brown, Edward M. Stein, Sebastian J. Todero, Walter J. 
Matejka, and Frederick S. Geihs, for appellees. 


Leo Eisenstatt, Arnold Forster, Sol Rabkin, Paul Hart- 
man, Robert C. Oberbillig, McGrath, North & Macna- 
mara, and Thomas D. Carey, for amici curiae. 


Heard before Wuirs, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, and Brower, JJ., and Dierks, District Judge. 


MEssMoRrE, J. 

- This action was brought by the Midwest Employers 
Council, Inc., a Nebraska corporation, and the United 
States Check Book Company, a Nebraska corporation, 
plaintiffs, against the City of Omaha, a municipal corpora- 
tion of the metropolitan class, the mayor and councilmen 
of the city, members of the human relations board of the 
city, the acting director of the human relations board, 
and the chief of police of the city, defendants. This ac- 
tion was brought by the plaintiffs pursuant to the Ne- 
braska Uniform Declaratory Judgments Act, sections 25- 
21,149 to 25-21,164, R. R. S. 1948, and the object of the 
action was to obtain an adjudication that ordinance No. 
22026, passed by the city council for the city on Febru- 
ary 6, 1962, and having an effective date of February 
22, 1962, was null and void, and to enjoin the defend- 
ants from enforcing this ordinance against the plain- 
tiffs. The ordinance seeks to regulate employment prac- 
tices in private business within the city of Omaha. 

Both the plaintiffs and the defendants moved for a 
summary judgment on the basis that there was no genu- 
ine issue of material fact, and that each party was en- 
titled to a judgment as a matter of law. 

- The trial court entered a summary judgment holding 
that the city of Omaha had the power to pass ordinance 
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No. 22026; that the state had not preempted ‘the field of 
labor relations and fair employment practices; that the 
ordinance did not violate the Constitution of this state 
except as hereinafter noted; that the ordinance did not 
create a new board without a majority vote of the elec- 
tors of the city of Omaha in contravention of the Omaha 
home rule charter; and that the ordinance did violate 
either Article I, section 3, or Article III, section 18, of 
the Constitution of this state, or both, in connection with 
its definition of an “employer,” a “person,” and the penal 
portion of the ordinance. The court found that the ordi- 
nance had a severability clause, and held that the ordi- 
nance was a valid and constitutional enactment, ex- 
cepting only the following portions which it declared to 
be invalid and unconstitutional: Section 14.04.030. “Un- 
fair Employment Practices Prohibited * * *. Unfair em- 
ployment practices are hereby prohibited.” Section 
14.04.060. “Penalty for violations. Any person, persons, 
firm or corporation who violates any of the provisions 
of this Chapter, shall, upon conviction, be fined in any 
sum not to exceed Five Hundred Dollars ($500.00) or 
be sentenced to be imprisoned not to exceed six months 
in jail, or any combination of such fine and imprison- 
ment for each offense, at the discretion of the Court.” 

The court rendered judgment enjoining the city, its 
mayor, and chief of police from directly or indirectly 
enforcing the ordinance as against the plaintiffs to the 
extent that the ordinance was declared invalid and un- 
constitutional. 

The plaintiffs filed a motion for new trial, and the de- 
fendants also filed a motion for new trial. Both motions 
for new trial were overruled. The plaintiffs appealed to 
this court. 

Pursuant to a stipuation filed in this court, the appeal 
of the defendants was dismissed, without prejudice to 
their right to file a cross-appeal, and the plaintiffs were 
designated as appellants and the defendants as appellees. 

The Midwest Employers Council, Inc., is a corporation 
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organized and existing under the laws of this state with 
its principal place of business in the city of Omaha, and 
is a taxpayer of the city of Omaha. 

The United States Check Book Company is a corpo- 
ration organized and existing under the laws of this 
state, with its principal place of business in the city of 
Omaha, and is a taxpayer of the city of Omaha. 

The City of Omaha is a municipal corporation of the 
metropolitan class organized and existing under and by 
virtue of the Constitution and laws of this state, and is 
governed by a home rule charter. 

The appellants’ amended petition alleged that the City 
of Omaha was without power to legislate in the field 
of fair employment practices and civil rights as between 
its citizens because such power has neither been ex- 
pressly nor impliedly granted to the city by either the 
Constitution or statutes of this state; because fair em- 
ployment practices and civil rights are matters of state- 
wide concern and not matters of purely local or municipal 
governmental concern; and because the state has pre- 
empted the field of civil rights and fair employment; 
that the ordinance is violative of certain Articles and sec- 
tions of the Constitution of this state; that the ordinance 
contravenes Article IV, sections 4.04 and 4.08 of the 
home rule charter of the city for 1956, in that the ordi- 
nance purports to broaden and enlarge the power of the 
human relations board, and, in effect, creates a new board 
without a majority vote of the electors of the city; that 
the appellants are taxpayers of the city and subject to 
ordinance No. 22026; and that the appellees will, unless 
enjoined from doing so, enforce ordinance No. 22026 
of the city against the appellants. The petition then 
prayed that the court take jurisdiction of this matter and 
find ordinance No. 22026 of the city to be illegal, invalid, 
and unconstitutional; that the court permanently enjoin 
the appellees, and each of them, from in any manner 
enforcing the ordinance as against the appellants; and 
that the ordinance be declared null and void. 
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The appellees’ answer was in effect a general denial 
of the plaintiffs’ petition and amended petition, except 
such allegations as were specifically admitted in the 
answer; and prayed for a dismissal of the appellants’ 
petition and that the court find ordinance No. 22026 to 
be constitutional and valid. 

The facts were stipulated by the parties and are as 
follows: On February 6, 1962, the city council of the 
city of Omaha passed ordinance No. 22026 having an ef- 
fective date of February 22, 1962. Both appellants in 
this action, the Midwest Employers Council, Inc., and 
the United States Check Book Company, Nebraska cor- 
porations, have their principal offices in the city of Oma- 
ha; both employ more than three employees and are ac- 
cordingly subject to ordinance No. 22026; and both are 
taxpayers of the city. The appellees will enforce ordi- 
nance No. 22026 against the appellants unless they are 
enjoined from doing so. Ordinance No. 22026 purports 
to add a new chapter to the Omaha municipal code en- 
titled “Fair Employment Practices” which would, among 
other things, make it unlawful for an employer of three 
or more persons, except nonprofit social clubs, fraternal, 
charitable, educational, or religious: associations or cor- 
porations from discriminating on the basis of race, re- 
ligious creed, color, national origin, or ancestry. 

All of the above matters were agreed to by the parties 
and appear in the statement of facts. It is also agreed 
in the statement of facts that the admissions and stipu- 
lations show that the city of Omaha expended public 
funds in the amount of $174.72 in advertising for an 
executive assistant to administer ordinance No. 22026; 
that the appellants are both subject to the provisions of 
ordinance No. 22026; and that the appellees would en- 
force the ordinance against the appellants. 

The appellants’ pertinent assignment of error is that 
the trial court erred in holding that the City of Omaha 
had the power to enact a fair employment practices or- 
dinance, and particularly ordinance No. 22026 for the 
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following reasons: ‘Such power has neither been ex- 
pressly nor impliedly granted to the city by the Con- 
stitution or statutes of this state; and such fair employ- 
ment practices and civil rights are matters of statewide 
concern and not of purely local concern and municipal 
governmental concern. 

~ In Niklaus v. Miller, 159 Neb. 301, 66 N. W. 2d 824, 
this court said: “We have often held that: ‘* * * in 
this jurisdiction the law has long been settled beyond 
debate that a resident taxpayer, as such, and without 
proof of peculiar interest or injury to himself, may enjoin 
the illegal expenditure of money by a public board or 
officer.’ Woodruff v. Welton, 70 Neb. 665, 97 N. W. 1037. 
See, also, Martin v. City of Lincoln, 155 Neb. 845, 53 
N. W. 20'923;°* * *, 

- “These cases rest on the sound principle that each tax- 
payer has such an individual and common interest in 
public funds as to entitle him to maintain an action to 
prevent their unauthorized appropriation.” 

The City of Omaha expended public funds in the sum 
of $174.72 for the purpose of implementing the ordinance. 
A taxpayer may invoke the interposition of a court of 
equity to prevent the illegal expenditure of public money 
without showing any interest peculiar to himself. 

As said in Best & Co., Inc. v. City of Omaha, 149 Neb. 
868, 33 N. W. 2d 150: “A litigant, instead of resorting to 
an equitable remedy, is not obliged to take the risk of 
prosecution, fine, imprisonment, and loss of property 
in order to test the constitutionality of a city ordinance.” 

Under the above-cited authorities there is no doubt 
that the trial court and this court have jurisdiction of 
this matter. 

Article XI, section 5, of the Constitution of this state 
provides: “The charter of any city having a popula- 
tion of more than one hundred thousand inhabitants 
may be adopted as the home rule charter of such city 
by a majority vote of the qualified electors of such city 
voting upon the question, and when so adopted may 
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thereafter be changed or amended as provided in Sec- 
tion 4 of this article, subject to the Constitution and 
laws of the state.” : 
' There is no question in this case with reference to the 
city of Omaha adopting its new charter in 1956. 

There arises in this case the question of whether. the 
city charter of the city of Omaha is a grant of power or 
a limitation of power. The appellants contend that a 
grant of power exists, while the appellees contend that 
a limitation of power exists. 

In Hanson v. City of Omaha, 157 Neb. 403, 59 N. W. 
2d 622, supplemental opinion, 157 Neb. 768, 61 N. W. 
2d 556, this court said in the original opinion, quoting 
with approval from Wagner v. City of Omaha, 156 Neb. 
163, 55 N. W. 2d 490: “‘The power conferred upon 
municipal corporations by their charters to enact ordi- 
nances on specified subjects is to be construed strictly, 
and the exercise of the power must be confined within 
the géneral principles of the law applicable to such sub- 
jects.’ See, also, Reid v. City of Omaha, 150 Neb. 286, 
34 N. W. 2d 375; Interstate Power Co. v. City of Ains- 
worth, 125 Neb. 419, 250 N. W. 649. 

“The home rule charter adopted by the city of Omaha 
is a grant as distinguished from a limitation of power. 
Being a grant of power the charter is to be contrued ac- 
cording to the same rules as a legislative act containing 
the same provisions in determining what authority is 
thereby granted the city government. See, Consumers 
Coal Co. v. City of Lincoln, 109 Neb. 51, 189 N. W. 643; 
Falldorf v. City of Grand Island, 138 Neb. 212, 292 N. W. 
598% **, 

“A municipal corporation is a creature of the law es- 
tablished for special purposes, and its corporate acts 
must be authorized by its charter and other acts ap- 
plicable thereto. It therefore possesses no power or 
faculties not conferred upon it, either expressly or by 
fair implication, by the laws which created it or by 
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other laws, constitutional or statutory, applicable to it. 
Wagner v. City of Omaha, supra.” 

In Peterson v. Vasak, 162 Neb. 498, 76 N. W. 2d 420, 
this court said: “A city is a political subdivision of the 
state, created as a convenient agency for the exercise 
of such governmental powers of the state as may be en- 
trusted to it by constitutional provision or legislative 
act. Interstate Power Co. v. City of Ainsworth, 125 Neb. 
419, 250 N. W. 649; Hanson v. City of Omaha, 157 Neb. 
403, 59 N. W. 2d 622, supplemental opinion, 157 Neb. 
768, 61 N. W. 2d 556; State v. Kubik, 159 Neb. 509, 67 
N. W. 2d 755. * * * The governmental authority known 
as the police power is inherently an attribute of state 
sovereignty and belongs to subordinate governmental 
divisions when and as conferred by the state either 
through its Constitution or by valid legislation. Pettis 
v. Alpha Alpha Chapter of Phi Beta Pi, 115 Neb. 525, 213 
N. W. 835; City of Omaha v. Glissmann, 151 Neb. 895, 39 
N. W. 2d 828; * * * Annotations, 86 A. L. R. 659, 117 
ATi Re lly Se? 

In Philson v. City of Omaha, 167 Neb. 360, 93 N. W. 
2d 13, which was decided after the home rule charter 
of 1956 was adopted, this court said: “The city of 
Omaha is a city of the metropolitan class operating un- 
der a home rule charter. A home rule charter is a grant 
of power to a city as distinguished from a limitation of 
general power. The grant of power is to be construed 
strictly in favor of the public and against the public 
officials of the charter city. Where the charter specifies 
a method of exercise of a power, such method consti- 
tutes the measure of the power. A city council cannot, 
therefore, extend its powers by the enactment of an 
ordinance beyond the limits prescribed in its charter. 
Manners v. City of Wahoo, 153 Neb. 437, 45 N. W. 2d 
113; Wagner v. City of Omaha, 156 Neb. 163, 55 N. W. 2d 
490.” 

As stated in 7 McQuillin, Municipal Corporations (3d 
ed.), § 24.430, p. 383: “While a municipality must ob- 
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serve and itself not violate constitutional or statutory 
guaranties of equality of civil rights irrespective of race 
or social condition, insofar as these guaranties bind muni- 
cipal governments, a municipal corporation ordinarily 
is without power to legislate upon, or extend, equality 
of civil rights.” Section 24.431, p. 383, provides in part: 
“Employer-employee relationships for the most part 
are subject to state rather than municipal regulation; 
*e* *& * 

Some argument appears in the appellees’ brief, citing 
Consumers Coal Co. v. City of Lincoln, 109 Neb. 51, 189 
N. W. 643, that the 1956 home rule charter of the city 
of Omaha is not a grant of power by the electorate of the 
city, but is a limitation of the power of the city council 
only, therefore the city has the power to pass any ordi- 
nance unless the charter specifically prohibits it, and 
the rules heretofore announced do not apply. 

It is significant that the case of Philson v. City of 
Omaha, supra, was decided subsequent to the effective 
date of the 1956 charter of the city of Omaha, and de- 
clared the home rule charter of the city of Omaha to be 
a grant of power. Our research discloses that this court 
has declared city charters to be a grant of power. We 
are unable to find any case in this jurisdiction holding 
that a city charter is a limitation of power of the city 
council only. 

From an examination of the city charter of the city of 
Omaha, we are unable to find any express authority 
which granted the city council power to pass legislation 
pertaining to fair employment practices or civil rights. 
Neither does the city charter fairly imply that the city 
council is vested with the power to pass such an ordi- 
nance. There is no grant of such power to the city by 
any law passed by the Legislature, nor any existing 
statutory law or constitutional right granted to the city 
of Omaha applicable to the city’s right to warrant the 
passage of the ordinance here considered. It is apparent 
that the city council of the city of Omaha, in passing 
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the ordinance in question, exceeded its power. The 
matters of fair employment practices and civil rights 
are matters of statewide and not of local concern. The 
city of Omaha, when its charter was adopted in 1956, 
never acquired any power delegated to it by the Legis- 
lature to pass an ordinance relating to fair employment 
practices or civil rights. 

Chapter 48, R. R. S. 1943, entitled “Labor,” discloses 
that the state by its Legislature has extensively entered 
the field of labor. Article 1 relates to workmen’s com- 
pensation; article 2, to employment regulations; article 
3, to child labor; article 4, to health and safety regula- 
tions; article 5, to employment agencies; article 6, to 
employment security; and other articles relate to the sub- 
ject of labor but need not be set forth. 

Section 81-101, R. R. S. 1943, creates the Department 
of Labor. Section 81-102, R. R. S. 1943, relates to the 
appointment of a Commissioner of Labor for the De- 
partment of Labor. Section 81-401, R. R. S. 1943, sets 
out various duties of the Department of Labor among 
which are to foster, promote, and develop the welfare 
of wage earners; to improve working conditions; and to 
advance opportunities for profitable employment. 

Section 20-101, R. R. S. 1943, provides: “AI] persons 
within this state shall be entitled to a full and equal en- 
joyment of the accommodations, advantages, facilities 
and privileges of inns, restaurants, public conveyances, 
barber shops, theatres and other places of amusement, 
subject only to the conditions and limitations established 
by law and applicable alike to every person.” 

Section 48-214, R. R. S. 1943, provides in part: “It is 
hereby declared to be the policy of this state that no 
representative agency of labor, in collective bargaining 
with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment or other con- 
ditions of work, shall, in such collective bargaining, dis- 
criminate against any person because of his race or color. 
The Department of Labor shall be and hereby is charged 
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with the duty of enforcement of this policy in conformity 
with Article I of the Constitution of Nebraska * * *.” 

Section 48-215, R. R. S. 1943, prohibits racial discrim- 
ination by firms producing or distributing military or 
naval supplies. 

From the above cited, it is obvious that the Depart- 
ment of Labor, created by the Legislature of this state, 
is vested with the power and responsibility of enforcing 
employment regulations within the state. 

On three occasions the Legislature of this state has 
refused to pass fair employment practices legislation. 
See, Legislative Journal, Sixty-ninth Session, 1959, pp. 
26 and 1363; Legislative Journal, Seventy-second Ses- 
sion, 1961, pp. 323 and 1522; Legislative Journal, Sev- 
enty-third Session, 1963, pp. 197 and 2017. This action 
by the Legislature is tantamount to a declaration by it 
that, although it controls labor-management relations 
and employment relations, it does not, at least to the 
‘the present time, desire to legislate with respect to dis- 
crimination because of race, creed, or color in private 
employment. 

As shown by the above, the state, by its Legislature, 
legislated specifically in the field of fair employment 
practices. 

Legislative bill No. 724, of the 1963 Legislature, was 
an act relating to labor; to prohibit unjust discrimination 
in employment because of age; to provide for penalties; 
and to provide for enforcement of the act. This bill was 
approved by the Governor on July 5, 1963. §§ 48-1001 to 
48-1006, R. S. Supp., 1963. 

From the above it is apparent that the state, through 
its Legislature, has entered the field relating to labor 
relations and practices, and civil rights, and has not 
delegated to the city of Omaha any power to legislate 
by its city council the aforesaid matters. 

This court in several opinions has stated that when 
the Legislature has enacted a law affecting municipal 
affairs, but which are also of statewide concern, such 
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law takes precedence over any provisions in a home 
rule charter and the provisions of the charter must 
yield. See, Axberg v. City of Lincoln, 141 Neb. 55, 2 N. 
W. 2d 613, 141 A. L. R. 894; Nagle v. City of Grand 
Island, 144 Neb. 67, 12 N. W. 2d 540; Michelson v. City of 
Grand Island, 154 Neb. 654, 48 N. W. 2d 769, 26 A. L. R. 
2d 1346. 

The appellees cross-appealed, assigning as error that 
the trial court erred in holding that the definition of 
“employer” contained in ordinance No. 22026 violated 
Article I, section 3, or Article III, section 18, if not both, 
of the Constitution of this state. 

We have heretofore set forth the court’s ruling in 
this respect. We find such ruling to be correct and this 
matter need not be further discussed. The appellees’ 
cross-appeal is denied. 

We hold ordinance No. 22026 of the city of Omaha to 
be unconstitutional in its entirety for the reason that 
the state, through the Legislature, did not delegate to the 
city of Omaha the power to permit its city council to 
legislate on fair employment practices and civil rights 
by passing ordinance No. 22026; and for the further 
reason that the power relating to labor relations and 
practices, and civil rights, lies in the state, and such 
matters are of statewide concern and not of local con- 
cern nor municipal government concern. 

Other matters are raised with reference to the consti- 
tutionality of the ordinance in question which need not 
be determined in the light of our holding. 

The judgment of the trial court should be and is re- 
versed and the cause remanded to the trial court with 
directions to render judgment in accordance with this 
opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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CLAYTEE BRAZIER, APPELLANT, V. LOWELL D. ENGLISH, 
APPELLEE. 
181 N. W. 2d 601 


Filed December 4, 1964. No. 35736. 


1. Automobiles: Negligence. Generally it is negligence as a mat- 
ter of law for a motorist to drive a motor vehicle on a highway 
in such manner that he cannot stop in time to avoid a collision 
with an object within the range of his vision. 

2. Trial. It is only when the evidence is undisputed, or but one 
reasonable inference or conclusion could be drawn from the 
evidence, that the question is one of law for the court. 

Where from the testimony before the jury different 
minds may draw different conclusions or inferences, or where 
there is conflict in the evidence, the matter at issue must be 
submitted to the jury. 

4. Automobiles: Negligence. The doctrine of sudden emergency 
may not be successfully invoked by a litigant unless there is 
evidence that such an emergency existed, that the party seek- 
ing the benefit of the doctrine did not cause the emergency, 
and that he used due care to avoid it. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Shrout, Hanley & Foley, for appellant. 


Gross, Welch, Vinardi, Kauffman, Schatz & MacKen- 
zie, for appellee. 


Heard before Wuite, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, and BROWER, JJ., and DiERKs, District Judge. 


SPENCER, J. 

This action was brought in the district court for Doug- 
las County by Claytee Brazier, plaintiff and appellant, 
hereinafter referred to as plaintiff, against Lowell D. 
English, defendant and appellee, hereinafter referred to 
as defendant, for damages alleged to have been sus- 
tained in a rear-end collision. The case was submitted to 
the jury on the issue of the alleged negligence and con- 
tributory negligence of the parties. The jury returned 
a verdict for the defendant on the plaintiff’s petition, 
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and for the plaintiff on defendant’s cross-petition. Plain- 
tiff has perfected an appeal to this court. 

The collision in question occurred at the intersection 
of Twenty-fourth and Franklin Streets in the city of 
Omaha, Nebraska, sometime between 7:15 and 7:30 
a. m., on June 6, 1961. It had rained earlier that morn- 
ing, but at the time of the accident the sky was clear 
although the street was wet. The facts are in consider- 
able conflict on many points, but for the purposes of this 
opinion it is necessary to only briefly sketch the differing 
versions. Plaintiff testified that he drove west on Clark 
Street to Twenty-fourth Street, where Clark Street forms 
a “T” intersection with Twenty-fourth Street, Clark 
Street not being cut through to the west. Plaintiff 
stopped at the stop sign, looked both ways, and observed 
a ear which he believed to be the defendants, 314 blocks 
north on Twenty-fourth Street. He executed his turn to 
the south into the west or curb lane, put on his direc- 
tional turn signal, and approached the intersection of 
Franklin Street, which other evidence indicates is 160 
feet south of Clark Street. He did not observe the 
defendant’s car after he turned onto Twenty-fourth 
Street. 

Plaintiff further testified that when he reached the 
intersection of Franklin Street and Twenty-fourth Street, 
he started to turn into Franklin Street, but was stopped 
by a pedestrian using the crosswalk. Two pedestrians 
crossed in front of his car from the north to the south, 
and while he was waiting for a pedestrian coming from 
the south, the right rear of his car was struck by the 
defendant’s vehicle. It was his testimony that when he 
stopped his car it was pointing southwest, with the rear 
half in Twenty-fourth Street. After the impact, his 
car was pointing north and was in Franklin Street. 
Plaintiff testified he was thrown from the right side of 
his car by the impact, and that his right shoulder hit 
the curb. 

It was the defendant’s testimony that his car was in 
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the west or curb lane, about three car lengths from 
Clark Street on Twenty-fourth Street when the plaintiff 
turned south off Clark Street and pulled into the left 
lane, or the one nearest the centerline. 

Defendant testified that he was driving 20 to 25 miles 
per hour, and estimated the plaintiff’s speed to have 
been about the same. He testified that when the plain- 
tiff was about 40 feet from Franklin Street, he changed 
lanes, driving in front of and about two car lengths 
ahead of the defendant. When the plaintiff reached 
Franklin Street, he started to turn right and then made 
a sudden stop. Defendant had no chance to do. anything 
but attempt to stop, which he did, and was able to slow 
his vehicle to 5 miles per hour by the time it slid into 
the rear of the plaintiff’s vehicle. 

Defendant testified that after the impact, the plaintiff 
was still behind the steering wheel of his vehicle, and 
that he got out of it on the left, or the driver’s side. It 
was his testimony that the plaintiff at no time gave a 
signal of any nature, either by use of his directional 
signals or by hand, of his intention to turn or stop. De- 
fendant further testified that as soon as the plaintiff 
alighted from his car, defendant asked him why he 
had not given a signal for his turn, and got no response. 

The photos in evidence and the defendant’s testimony 
indicate that there was no damage to plaintiff’s automo- 
bile. Plaintiff suggests this was so because the defend- 
ant’s vehicle ran under that of the plaintiff. The testi- 
mony of the patrolman, who investigated the collision 
before the vehicles were moved, was that plaintiff’s ve- 
hicle was still facing southwest after the impact and 
the defendant’s vehicle was to the rear and was not under 
plaintiff’s vehicle. It was also the patrolman’s testimony 
that the plaintiff said he sustained no injuries, and fur- 
ther plaintiff did not mention being thrown from his 
vehicle in his version of the accident. 

Plaintiff assigns as error the submission of the issue 
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of contributory negligence, and the giving of instruc- 
tions Nos. 13, 15, and 17. 

Generally, it is negligence as a matter of law for a 
motorist to drive a motor vehicle on a highway in 
such manner that he cannot stop in time to avoid a col- 
lision with an object within the range of his vision. 
Schwartz v. Hibdon, 174 Neb. 129, 116 N. W. 2d 187. 
Plaintiff urges the rule, but does not argue its specific 
applicability to the facts in this case. 

Assuming the defendant was guilty of some negligence, 
as the jury must have found when it returned a ver- 
dict for the plaintiff on the defendant’s cross-petition, 
that fact does not preclude the jury, on the evidence 
adduced, from also finding the plaintiff guilty of con- 
tributory negligence. It is only when the evidence is 
undisputed, or but one reasonable inference or conclu- 
sion could be drawn from the evidence, that the ques- 
tion is one of law for the court. Where, as here, from 
the testimony before the jury, different minds may draw 
different conclusions or inferences, or where there is 
a conflict in the evidence, the matter at issue must 
be submitted to the jury. See Fulcher v. Ike, 142 Neb. 
418, 6 N. W. 2d 610. It is apparent that there was suffi- 
cient evidence from which the jury could find negli- 
gence upon the part of the plaintiff which was the proxi- 
mate cause of the collision. Contributory negligence 
was therefore one of the issues to be submitted to the 
jury. 

Plaintiff's remaining assignments of error are that 
he was prejudiced by the giving of instructions Nos. 13. 
15, and 17. Instruction No. 13 covers the duty of a 
driver turning from a direct course at an intersection, 
or changing from one lane to another. Plaintiff con- 
cedes that the instruction was a correct statement of the 
law, but asserts that it has no applicability to the facts 
in this case. It is apparent that the plaintiff is ignoring 
the testimony of the defendant and the theory of the de- 
fense which requires the giving of instruction No. 13. 
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Instruction No. 15, as plaintiff admits, is a standard 
emergency instruction, while instruction No. 17 is an 
instruction on comparative negligence. Both instruc- 
tions are appropriate and proper instructions where ap- 
plicable. Plaintiff does not attack them as incorrect 
statements of the law, but urges their inapplicability to 
the facts herein. 

In Stanley v. Ebmeier, 166 Neb. 716, 90 N. W. 2d 290, 
we said: “The doctrine of sudden emergency may not 
be successfully invoked by a litigant unless there is 
evidence that such an emergency existed, that the 
party seeking the benefit of the doctrine did not cause 
the emergency, and that he used due care to avoid it.” 

Under the evidence adduced, the jury could find that 
the plaintiff cut over to defendant’s lane of traffic, 
started a right turn without signaling an intention to 
do so, and then suddenly and without warning stopped 
his vehicle so that the rear end was directly in front of 
defendant’s vehicle. This would raise the issue of 
sudden emergency. It would also raise the issue of 
contributory negligence, and, as heretofore suggested, 
under all of the evidence adduced would require an in- 
struction on comparative negligence. 

We determine that all of the instructions challenged 
were appropriate and proper instructions herein, and 
that the plaintiff’s assignments are without merit. Under 
the facts and circumstances of this case, we hold that 
the issues of the defendant’s negligence and the plain- 
tiff’s contributory negligence were properly submitted 
to the jury, and that the verdict rendered is sustained 
by the evidence. 

For the reasons given, we conclude that the judgment 
should be and hereby is affirmed. 

AFFIRMED. 
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BENNETT A. ROBINS, APPELLANT, v. GERALD F. SANDOZ, 
APPELLEE. 
131 N. W. 2d 648 


Filed December 4, 1964. No. 35741. 


1. Automobiles: Negligence. As a general rule it is negligence as 
a matter of law for a motorist to drive an automobile so fast on 
a highway at night that he cannot stop in time to avoid a 
collision with an object within the area lighted by his headlights. 
In a case where reasonable minds may differ 
on the question of whether or not the operator of the automo- 
bile exercised the care, caution, and prudence required of a 
reasonably careful, cautious, and prudent person under the 
circumstances of the particular situation the questions of 
negligence and contributory negligence are for the jury. 


Appeal from the district court for Sheridan County: 
ALBERT W. CRITES, Judge. Affirmed. 


Frank F. Aplan, Charles A. Fisher, and Charles F. 
Fisher, for appellant. 


Everett A. Anderson and Michael V. Smith, for appel- 
lee. 


Heard before WuiITE, C. J., CARTER, SPENCER, BOSLAUGH, 
and Brower, JJ., and Ropert L. Flory and Rosert L. 
Smitu, District Judges. 


_ Fuory, Rosert L., District Judge. 

This is the second appearance of this cause in this 
court. See Robins v. Sandoz, 175 Neb. 5, 120 N. W. 2d 
360. The case was first tried to a jury on the petition 
of the plaintiff and an answer and cross-petition of the 
defendant. After all the evidence was in the court dis- 
missed the defendant’s cross-petition and directed a ver- 
dict for the plaintiff. The defendant appealed and this 
court reversed the judgment and remanded the cause 
saying: “* * * there was evidence adduced sufficient 
for the submission of the pleaded defense for a deter- 
mination by the jury, and accordingly the judgment of 
the district court is reversed and the cause remanded for 
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a new trial on all of the issues presented. by the plead- 
ings.” (Emphasis supplied.) Accordingly, the case was 
retried to a jury on the petition of the plaintiff, the 
answer and cross-petition of the defendant, and the 
reply and answer of the plantiff. The jury returned a 
verdict for the defendant on his cross-petition. Judg- 
ment was rendered, plaintiff filed a motion for new trial 
which was overruled, and plaintiff brought this appeal. 

The facts are basically as set out in our former opin- 
ion. They will be briefly summarized. On July 4, 
1961, at about 9 p.m., plaintiff stopped his gray 1960 
Buick automobile headed north on an asphalt highway 
about 2 miles south of White Clay, Sheridan County, 
Nebraska, because the right rear tire had become flat. 
The night was dark but the weather was good. He had 
the wheel jacked up and was at the rear of the car in 
the process of changing the tire when his automobile 
was struck from the rear by an automobile driven by 
the defendant. The trunk lid of plaintiff's automobile 
was up at the time. Both vehicles were severely dam- 
aged. The defendant had met and passed an automo- 
bile traveling in the opposite direction approximately 
100 feet to the south of plaintiff's automobile and testi- 
fied that upon seeing plaintifi’s automobile he only had 
time to whip the wheel to the left and yell before strik- 
ing it. He also testified that he was traveling 55 to 60 
miles per hour at the time. The traveled surface of 
the highway was approximately 23 feet wide. The north- 
bound lane was 10 feet 8 inches and the southbound lane 
was 12 feet. The lanes were marked by a white line and 
the surface was gray or charcoal in color. The east 
shoulder was approximately 2 feet wide. 

There is conflicting evidence as to whether the lights 
were burning on plaintiff's automobile. There is evi- 
dence by which a jury could find either way. Also in 
dispute is the location of plaintiff’s automobile with rela- 
tion to the white centerline and the east shoulder. The 
evidence is conflicting and varies from its left side being 
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at the white line to its right side being on the shoulder. 
The investigating officer located a gouge mark in the 
surface of the highway, that fit a bent jack base found 
near the scene, 70 inches west of the east edge of the 
hard surface and a flat tire scuff mark 49 inches west 
of the east edge. These marks show in the pictures in- 
troduced as exhibits. The location of plaintiff’s automo- 
bile was also a jury question. 

Section 39-757, R. R. S. 1943, provides: ‘No person 
shall park or leave standing any vehicle, whether at- 
tended or unattended, upon the paved or improved or 
main traveled portion of any highway, outside of a busi- 
ness or residence district, when it is practicable to park 
or leave such vehicle standing off the paved or improved 
or main traveled portion of such highway; Provided, in 
no event shall any person park or leave standing any 
vehicle, whether attended or unattended, upon any 
highway unless a clear and unobstructed width of not 
less than fifteen feet upon the main traveled portion of 
said highway opposite such standing vehicle shall be left 
for free passage of other vehicles thereon, nor unless 
a clear view of such vehicle may be obtained from a dis- 
tance of two hundred feet in each direction upon such 
highway. Whenever any peace officer shall find a ve- 
hicle standing upon a highway in violation of the pro- 
visions of this section, he is hereby authorized to move 
such vehicle or require the driver or person in charge 
of such vehicle to move such vehicle to a position per- 
mitted under this section. The provisions of this section 
shall not apply to the driver of any vehicle which is 
disabled while on the paved or improved or main trav- 
eled portion of a highway in such manner and to such 
extent that it is impossible to avoid stopping and tempo- 
rarily leaving such vehicle in such position.” Under the 
facts of this case an emergency as contemplated by the 
statute existed and plaintiff had a temporary right to 
stop. However, the issue as to his negligence, if any, 
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in so doing and the degree thereof is a question of fact 
for the jury. Robins v. Sandoz, supra. 

As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast on a 
highway at night that he cannot stop in time to avoid 
a collision with an object within the area lighted by his 
headlamps. Roth v. Blomquist, 117 Neb. 444, 220 N. W. 
572, 58 A. L. R. 1473. There has been no departure 
from this as a general rule in the later cases. Robins 
v. Sandoz, supra. 

There are, however, exceptions to the rule. In An- 
derson v. Robbins Incubator Co., 143 Neb. 40, 8 N. W. 2d 
446, we said: ‘Where the evidence is such that rea- 
sonable minds might draw different conclusions there- 
from, the questions of negligence and contributory neg- 
ligence are for the jury.” In Fulcher v. Ike, 142 Neb. 
418, 6 N. W. 2d 610, we said: “It would appear, therefore, 
that the general rule with exceptions, * * * (the Roth 
rule) should embrace in the exceptions all situations 
wherein reasonable minds may differ on the question 
of whether or not the operator of the automobile exer- 
cised the care, caution and prudence required of a rea- 
sonably careful, cautious and prudent person under the 
circumstances of the particular situation. Any lesser 
limitation of this general rule would have the effect of 
destroying, to that extent, the fundamental concept of 
negligence, and, to that extent, of transferring a jury 
function to the judge.” See, also, Miers v. McMaken, 
147 Neb. 133, 22 N. W. 2d 422; Haight v. Nelson, 157 Neb. 
341, 59 N. W. 2d 576, 42 A. L. R. 2d 1; Monasmith v. 
Cosden Oil Co., 124 Neb. 327, 246 N. W. 623; Fick v. 
Herman, 159 Neb. 758, 68 N. W. 2d 622. Therefore, 
under the facts and circumstances of this case we con- 
clude that the defendant’s negligence, if any, and the 
degree thereof is a fact question for the jury. © 

From the evidence in this case the jury could have 
found the plaintiff negligent and the defendant free from 
negligence or both negligent and that the plaintiff’s 
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negligence was gross in comparison with that of the de- 
fendant under the comparative negligence statute. § 
25-1151, R. R. S. 1943. We hold that the verdict is sus- 
tained by the evidence thereby disposing of plaintiff’s 
contentions that the trial court erred in refusing to direct 
a verdict for the plaintiff and against the defendant 
on his cross-petition, in submitting the case to the jury 
on the defendant’s cross-petition, and in allowing the 
verdict to stand because of not being sustained by the 
evidence or law. 

Plaintiff further contends that the trial court erred 
in giving instructions Nos. 3 and 12. Instruction No. 3 
contains defendant’s allegations of negligence on the part 
of plaintiff. There is evidence to support these allega-. 
tions. _ Instruction No. 12 covers comparative negli- 
gence and is without error. These contentions are with- 
out merit. 

The conclusion is that the judgment should be and 
is affirmed. 

AFFIRMED. 


IN RE APPLICATION OF UNITED MINERAL PRODUCTS 
CoMPANY. 
UNITED MINERAL PRoDUCTS COMPANY, APPELLEE, V. 
NEBRASKA RAILROADS OF WESTERN TRUNK LINES 


COMMITTEE, APPELLANT. 
131 N. W. 2d 604 


Filed December 4, 1964. No. 35744. 


1. Appeal and Error. The amount of damages recoverable in a 

' proceeding on an appeal or supersedeas bond depends primarily 
upon the conditions of the bond, construed in conjunction with 
‘the governing statutes. 

2. Public Service Commissions: Railroads. The Nebraska State 
Railway Commission has the power to regulate the rates and 
services of, and to exercise a general control over, all railroads 
engaged in the transportation of freight or passengers within 
the state. 
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Rates and charges duly established by the 


3. 
_ Nebraska State Railway Commission, until altered or set aside, 
have the effect of a legislative enactment. 
4. In determining the reasonableness of a freight 


' eharge, the season of the year during which the rates are in 
force. may be considered. ; 
.6. Public Service Commissions: Appeal and Error. On an appeal 
’ to the Supreme Court from an order of the Nebraska State 
‘ Railway Commission, administrative or legislative in character, 
the only questions to be determined are whether the commission 
acted within the scope of its authority and whether the order 
complained of is reasonable and not arbitrarily made. 
An appeal proceeding divests the Nebraska 
State Railway Commission of jurisdiction only as to matters 
under review and does not preclude it from proceeding as to 
collateral and independent matters. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Mason, Knudsen, Berkheimer & se a appel- 
lant. 


Nelson, Harding & Acklie and Richard A. Peterson, 
for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
and Brower, JJ., and Rosert L. FLory and Roserrt L. 
SmitH, District Judges. 


Brower, J. 

This action was commenced by a motion of the United 
Mineral Products Company, hereinafter referred to as 
the appellee, filed on July 9, 1963, with the Nebraska 
State Railway Commission, referred to hereinafter .as 
the commission, for an order fixing the amount due 
from the Nebraska Railroads of Western Trunk Lines 
Committee, hereinafter referred to as the appellant, 
under a supersedeas bond given by the appellant when 
it appealed to this court from a previous order of the 
commission granting a reduction of freight rates to the 


appellee. 
The proceeding in which the supersedeas bond had been 
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given had resulted in the commission making an order on 
June 19, 1962, fixing railroad joint line rates on limestone 
from Weeping Water, Nebraska, to Ord, Allen, and Hast- 
ings, Nebraska, for a 3-months’ period beginning July 1, 
1962, and ending September 30, 1962, unless sooner 
changed, canceled, or extended. The appellant Nebraska 
Railroads of Western Trunk Lines Committee which con- 
sists of the Missouri Pacific Railroad Company, Union Pa- 
cific Railroad Company, Chicago, Burlington & Quincy 
Railroad Company, Chicago & North Western Railway 
Company, and Chicago, Rock Island & Pacific Railroad 
Company, appealed the rate-fixing order of the commis- 
sion to this court and filed the supersedeas bond in ques- 
tion approved by the commission in the amount of $6,000. 
The amount due under this bond is the question in dis- 
pute. On May 3, 1963, this court affirmed the rate order of 
the commission, its opinion being set out in United Min- 
eral Products Co. v. Nebraska Railroads, 175 Neb. 285, 
121 N. W. 2d 492. In that opinion the fact that the 
rate fixed was for the temporary period hitherto set out 
was not mentioned as that fact was not necessary for 
this court’s decision at that time. 

There are no disputed facts in this proceeding. Dur- 
ing the pendency of the appeal, the appellee shipped 
limestone to Ord, Nebraska, at the old, higher rates 
which the appellee paid. Shipments were not made to 
Allen or Hastings. The difference in the new and the 
old rate which had existed before the order appealed 
from was 82 cents a ton. The new rate reduced the 
old in that amount. It is stipulated that the shipments 
of the appellee up to and including September 30, 1962, 
resulted in an overpayment of $1,782.14. It is further 
stipulated that other shipments to Ord were made by 
the appellee between the 30th day of September 1962, 
and November 2, 1962, and that the overpayment if the 
later shipments are to be also taken into account is 
$2,678.63. The only dispute between the parties is the 
difference of $896.49 between these figures. 
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The appellant filed an objection to the appellee’s mo- 
tion stating that it was willing to pay the overcharges 
in said amount of $1,782.14 on the shipments made only 
up to and including September 30, 1962, the date of the 
expiration of the temporary rate, but contended the 
shipments subsequent to that time were not properly 
chargeable to it. 

On October 16, 1963, the commission found the new 
lower rate applied after September 30, 1962, and that 
in addition to the overcharge of $1,782.14 for shipments 
to September 30, 1962, there was the further overcharge 
of $896.49 owed by the appellant to appellee because 
of shipments made in October and November 1962, mak- 
ing a total due of $2,678.63. The commission determined 
that the latter amount was due under the supersedeas 
bond. A rehearing having been denied, the matter has 
been brought to this court by the appellant’s appeal. 

On December 30, 1963, the appellant paid the said sum 
of $1,782.14 to appellee. A receipt for this payment was 
filed in the proceeding, a condition of which is that the 
payment and acceptance was not a waiver of the claims 
or rights of either party with regard to the applicable 
rate for such shipments made in October or November 
1962. 

The supersedeas bond given in the present case was 
that provided for in section 75-408, R. R. S. 1943, which 
reads as follows: “In no case shall the filing of a super- 
sedeas bond suspend the putting in force or operation 
of any decision, regulation, rate, schedule or order of 
the State Railway Commission of any nature whatso- 
ever, unless such supersedeas bond is conditioned and 
in sufficient amount, to be approved by the commis- 
sion, to insure the prompt refunding, by the appealing 
common carrier to the parties entitled thereto, of all 
charges which such common carrier may collect or re- 
ceive pending the appeal in excess of those fixed or 
authorized by the final decision in the cause by the 


902 ‘NEBRASKA REPORTS [Vox 177 
United Mineral Products Co. v. Nebraska Railroads 


Supreme Court.” The bond was conditioned in accord- 
ance with this statute. 

_ The general rule is: “The amount of damages recov- 
erable in a proceeding on an appeal or supersedeas bond 
depends primarily upon the conditions of the bond, con- 
strued in conjunction with the governing statutes.” 5 
Am. Jur. 2d, Appeal and Error, § 1058, p. 472. See, also, 
5B C. J. S., Appeal & Error, § 2072, p. 707. 

In Farmers Union Livestock Commission v. Union 
P. R.R. Co., 135 Neb. 689, 283 N. W. 498, this court held: 
“The railway commission has the power to regulate the 
rates and services of, and to exercise a general control 
over, all railroads engaged in the transportation of 
freight or passengers within the state. 

:“Rates and charges duly established by the railway 
commission, until altered or set aside, have the effect 
of a legislative enactment.” The same rule was applied 
in Shields Co. v. Chicago, B. & Q. R.R. Co., 133 Neb. 722, 
276 N. W. 925. 

The text in 13 C. J. S., Carriers, § 297, p. 678, states: 
“In determining the reasonableness of a freight charge, 
the season of the year during which the rates are in 
force may be considered. Thus a carrier may properly 
charge lower rates on coal in the summer months in 
order to keep its coal cars and coal crew employed dur- 
ing that season of the year, provided such rates are 
offered in good faith to all persons on equal terms.” 

“On an appeal to the Supreme Court from an order 
of the Nebraska State Railway Commission, adminis- 
trative or legislative in character, the only questions to 
be determined are whether the commission acted within 
the scope of its authority and whether the order com- 
plained of is reasonable and not arbitrarily made.” 
Preisendorf Transp., Inc. v. Herman Bros., Inc., 169 Neb. 
693, 100 N. W. 2d 865. 

An appeal proceeding divests the Nebraska State 
Railway Commission of jurisdiction only as to matters 
under review and does not preclude it from proceeding 
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as to collateral and independent matters. 4 Am. Jur. 
2d, Appeal and Error, § 355, p. 834. This rule has hith- 
erto been applied by this court in Publix Cars, Inc. v. 
Yellow Cab & Baggage Co:, 130 Neb. 413, 265 N. W. 240. 
In that case it was held that the decision of the commis- 
sion under consideration was in no way dependent on 
the outcome of a previous appeal which -was’ then 
pending before this court in-the case of Publix Cars, 
Inc. v. Yellow Cab & Baggage Co., 130 Neb: 401; 265 
N. W. 234, but the later action of the commission con- 
cerned an independent question. 

We will next consider the facts in this saee aa eapiy 
to them the rules of law we have cited. The ‘appellee 
made application to the commission in which it stated 
that substantial quantities of lime dust would’ be re- 
quired at projects near the named destination ‘points 
of Ord, Allen, and Hastings during the period from 
July 1, 1962, through August. It alleged the projects 
would be awarded by competetive bids. It set out that 
the rate from the appellee’s plant at Weeping Water 
to the named terminals discriminated against the ap- 
pellee when compared to the rate from Ashland, Ne- 
braska, from which point lime dust was shipped by its 
competitors to those points. Appellee requested ‘a :re- 
duction in the rate for a period of 90 days from July 
1, 1962, unless sooner changed, canceled, or extended: 
This temporary rate was all that the appellee requested. 
At the conclusion of the hearing this temporary rate 
was all that the findings and order of the commission 
granted. The appeal to this court from the order 
granting the temporary rate by the commission was all 
that was appealed and was all that was before this 
court. By stipulation it is shown that the prior rate was 
$4.30 per ton and that the temporary rate was $3.48 
per ton, the difference being the 82 cents as hitherto 
stated. The order of the commission did not purport to 
make any change in the rate subsequent to the 30th day 
of September 1962. 
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The appellee cites certain cases including Walter v. 
Gillan, 129 Neb. 514, 262 N. W. 33, and Carroll v. Polfus, 
98 Neb. 657, 154 N. W. 213, to the effect that where a 
supersedeas bond has been given, the power of the dis- 
trict court to proceed in that case is suspended. 

It also cites Moritz v. State Railway Commission, 147 
Neb. 400, 23 N. W. 2d 545, to the effect that the provi- 
sions for an appeal from the commission to the Supreme 
Court is similar to appeals from the district court pro- 
vided for in section 25-1912, R. S. Supp., 1963. It con- 
tends when the notice of appeal and the docket fee were 
timely filed, jurisdiction of the Supreme Court over the 
case was complete and a supersedeas bond being filed, 
further orders would have to await our decision. 

The appellee, therefore, contends that the commission 
had no power to fix new rates after the Supreme Court 
acquired jurisdiction in United Mineral Products Co. v. 
Nebraska Railroads, supra, and that consequently the 
new rates would continue until the Supreme Court had 
acted. The appellee, however, had misconceived the 
existing situation which resulted by reason of the appeal. 
All that this court had before it was a temporary rate 
to September 30, 1962. Aside from the temporary 
change in the rate, the old rate still existed and again 
went into effect after the 30th of September. Although 
the temporary order could not be changed by the com- 
mission pending the appeal, the appellee could have 
asked the commission to put into effect new or reduced 
rates after September 30, or the commission by appro- 
priate procedure might have acted to do so on its own 
motion. 

On July 9, 1963, the appellee filed its motion for an 
order fixing the amount due upon the bond which was 
not acted upon by the commission until October 16, 1963. 
It is apparent that nothing had been done by the com- 
mission to change the rate after September 30, 1962. The 
old rates applied until altered or set aside. Shields Co. 
v. Chicago, B. & Q. R.R. Co., supra. 
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The appellee further contends that when this court 
affirmed the commission’s order granting the temporary 
rate it held the previous rates unreasonably discrim- 
inatory and preferential and that its action established 
that fact and the new rates continued by reason there- 
of. This argument is fallacious in that whatever this 
court held was with reference to the granting by the 
commission of the temporary rate. That was all that 
was before the court at that time. It is the province 
of the commission and not the court to fix or change 
rates. The court merely upheld the commission in en- 
tering its temporary order holding that under the evi- 
dence its action was not arbitrary or unreasonable. 

The commission’s action in finding the amount due 
under the supersedeas bond had the effect of changing 
the rates retroactively which it is not authorized to do. 
Farmers Union Livestock Commission v. Union P. R.R. 
Co., supra. 

It follows that the order of the commission under the 
circumstances was not sustained by the evidence and 
because thereof its action was arbitrary and without its 
jurisdiction. The order of the commission in holding the 
appellant liable upon its supersedeas bond for overpay- 
ments during the months of October and November 1962, 


must be and is reversed. 
REVERSED. 


IRA PAINTER ET AL., APPELLANTS, V. STATE OF NEBRASKA, 
DEPARTMENT OF ROADS, APPELLEE. 
181 N. W. 2d 587 


Filed December 4, 1964. No. 35766. 


1. Constitutional Law: Eminent Domain. The words “or dam- 
aged” contained in Article I, section 21, of the Constitution of 
Nebraska, include all actual damages resulting from the exer- 
cise of the power of eminent domain which diminish the market 
value of private property. 
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2. Streets. The owner of property abutting on a street is not 
entitled as against the public to access to his land at all points 
on the boundary between it and a street. The measure of the 
right of the property owner is reasonable ingress and egress 
under all the circumstances. 

3. Eminent Domain: Highways. An abutting landowner has no 
vested interest in the flow of traffic past his premises. Ordi- 
narily the mere diversion of traffic alone, regardless of the 
fact that a part of condemnee’s land is taken for which compen- 
sation is paid, will not support a judgment for consequential 
damages to the remaining land. 

The fact that a property owner or those de- 
siring to enter his property may have to travel a circuitous and 
longer route to reach certain points because of traffic regula- 
tions changing the direction of traffic does not give rise to an 
injury different in kind from that sustained by the general 
public, and affords no basis for an action for damages. 

5. Eminent Domain: Streets. Incidental damages sustained by an 
owner of real property because a street was changed from a 
two-way street to a one-way street adjacent to condemnee’s 
property are the result of the exercise of the police power, and 
are not ordinarily compensable in eminent domain proceedings. 

6. Trial: Appeal and Error. Instructions which are more favor- 
able to an appellant than that to which he is entitled are not 
ordinarily subject to a claim of error. 

7, Eminent Domain: Damages. The amount of damages sustained 
by a landowner for land taken for a public use is peculiarly of a 
local nature to be determined by a jury and this court will not 
ordinarily interfere with the verdict if it is supported by the 
evidence. : 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


McGinley, Lane, Mueller & Shanahan and Frank B. 
Morrison, Jr., for appellants. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, Warren D. Lichty, Jr., James F. Peterson, and 
Richard L. Dunning, for appellee. 


Heard before WHITE, C. J.; CARTER, SPENCER, BOSLAUGH, 
and Brower, JJ., and Roperrt L. Fuory and Roserr L. 
Situ, District Judges. 
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CARTER, J. 

This is an action by plaintiffs against the State of 
Nebraska to recover compensation for the appropriation 
of 573.84 square feet of land in an eminent domain pro- 
ceeding, and for damages to the remainder of plaintiffs’ 
land resulting from such appropriation. The jury re- 
turned a verdict for the plaintiffs in the amount of 
$286.92 with interest. Plaintiffs have appealed. 

Plaintiffs are the owners of a tract of land which is 
207 feet north and south, and 200 feet east and west, in 
Grand Island, Nebraska. The land lies in the southwest 
corner of Section 22, Township 11 North, Range 9 West of 
the Sixth P. M. in Hall County. Old Highway 281, 
referred to in this record as Locust Street, lies along the 
west side of plaintiffs’ land. Fonner Park Road lies 
along the south side of plaintiffs’ land and intersects 
with Locust Street at the southwest corner of plaintiffs’ 
tract. By a previous taking, 502.90 square feet had been 
taken from plaintiffs’ land for rounding the northeast 
corner of the intersection. An additional 47.04 square 
feet was taken in this proceeding for that purpose. The 
remainder of the land taken was a 3-foot strip along the 
west side of plaintiffs’ land from its northwest corner 
south 175.6 feet to the point of the previous taking. 

Plaintiffs’ land was occupied by the following struc- 
tures: A building used as a tavern located on the south 
end of the tract facing Locust Street, a building on the 
north side of the tract facing Locust Street, formerly 
used as a cafe but which was vacant at the time of the 
taking, and a garage building located 32 feet to the 
rear of the tavern. The size, construction, and condition 
of the buildings were fully described in the record. An 
expert fixed the value of the buildings as follows: The 
tavern at $6,000, the cafe at $7,500, and the garage at 
$500. , 

The evidence shows that there was considerable com- 
mercial, industrial, and residential development in the 
area and to the south of it in the last few years. It 
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is not disputed that this has resulted in an increase of 
real estate values. Locust Street is a heavily travelled 
street which intersects a main east-west highway to the 
south. Fonner Park Road is a much used street, although 
its peak traffic is seasonal. Because of the heavy traffic 
on Locust Street and the safety hazards at its inter- 
section with Fonner Park Road, the State undertook 
the widening of Locust Street and the construction of 
islands in the approaches to the intersection. Previous 
to the taking and construction, traffic moved in and out 
of plaintiffs’ property from the west at any point. After 
the construction, egress and ingress from the west was 
by three 30-foot curb cuts. On the south an entrance 
28 feet in width remained as before, although some inter- 
ference is claimed because of the island constructed in 
Fonner Park Road. The island constructed in Locust 
Street extends north more than 207 feet along the west 
side of plaintiffs’ property and prevents southbound 
traffic from turning onto it from the west. The island in 
Fonner Park Road extends east of the west line of the 
south entrance and requires a sharp left turn to enter 
plaintiffs’ property by traffic approaching from the 
west. Plaintiffs produced evidence that they have lost 
parking space for approximately 6 automobiles because 
of the highway construction. The evidence shows that 
65 to 70 percent of plaintiffs’ customers come from the 
north on Locust Street. It is asserted that the one-way 
lanes at the islands fence out plaintiffs’ customers to 
their damage. 

Plaintiff Ira Painter fixed the value of the land before 
the taking at $45,000 and its value after the taking at 
$22,500. J. H. Nitzel, a real estate broker with 30 years 
experience, placed the value of the property before the 
taking at $35,000 and $17,500 after the taking. D. W. 
McDannel, a real estate appraiser and licensed real 
estate broker, fixed the value of the land taken at $286.92 
and the value of the remaining land before and after the 
taking at $31,713.08. John Thomazin, a licensed realtor, 
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fixed the value of the land taken at $470.55 and the 
value of the remaining land before and after the taking 
at $33,529.45. 

On cross-examination the plaintiff Ira Painter testi- 
fied that the construction of the islands in Locust Street 
and Fonner Park Road was a primary factor in deter- 
mining the diminution of the value of the property after 
the taking. The witness Nitzel also testified the fencing- 
in of plaintiffs’ property by the islands was considered 
by him as damage to the property. The State moved to 
strike the evidence of these witnesses for the reason 
that the construction of the islands afforded no basis for 
the allowance of damage to the remaining property. The 
objection was overruled. The petition filed in the dis- 
trict court alleges damages due to the construction of 
the islands along the west side of plaintiffs’ property in 
Locust Street. A motion to strike this allegation was 
overruled. The construction of the islands and their 
control of the direction of traffic as a limitation on access 
is necessarily a controlling issue on the alleged insuf- 
ficiency of the verdict. 

We point out that the petition of taking did not pur- 
port to take a controlled access to plaintiffs’ property. 
The plaintiffs do not assert that the three 30-foot curb 
cuts on the west side of their property are in themselves 
an unreasonable limitation of access. The basic con- 
tention is that the construction of the islands fences in 
plaintiffs’ property and is a primary cause of the dam- 
ages alleged. 

The right of access of an abutting property owner to 
a public road is not an unlimited one. He is entitled to 
reasonable access and the state in the exercise of its 
police power may limit access to abutting private prop- 
erty if reasonable access remains. Fougeron v. County 
of Seward, 174 Neb. 753, 119 N. W. 2d 298; Phillips 
Petroleum Co. v. City of Omaha, 171 Neb. 457, 106 N. 
W. 2d 727, 85 A. L. R. 2d 570. The leaving of three 30- 
foot curb cuts on the west side of plaintiffs’ property 
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constituted a reasonable access thereto. It is not argu- 
able that the regulation of ingress and egress under the 
situation here shown was an unreasonable exercise of 
the police power. The plaintiffs are entitled to the value 
of the land taken and any damages to the remaining land 
that result from such taking. 

It is here contended that the construction of islands 
in the streets which prevented left turns onto plain- 
tiffs’ property from the west constituted a compensable 
damage. The general rule is that an abutting landowner 
has no vested interest in the flow of traffic past his 
premises and that any damages sustained because of a 
diversion of traffic is not compensable. This rule ap- 
plies where a road or street is relocated. Board of 
County Commissioners of Santa Fe County v. Slaughter, 
49 N. M. 141, 158 P. 2d 859; Warren v. Iowa State High- 
way Commission, 250 Iowa 473, 93 N. W. 2d 60. It also 
applies where one-way streets are created. Eighth Ave- 
nue Coach Corp. v. City of New York, 170 Misc. 243, 10 
N. Y. S. 2d 170; City of Memphis v. Hood, 208 Tenn. 319, 
345 S. W. 2d 887. It likewise applies to the control of 
turns by double lines, islands, and median strips. Iowa 
State Highway Commission v. Smith, 248 Iowa 869, 82 
N. W. 2d 755, 73 A. L. R. 2d 680; Brady v. Smith, 139 
W. Va. 259, 79 S. E. 2d 851. Mere circuity of travel to 
and from real property, resulting from a lawful exercise 
of the police power in controlling traffic, does not of 
itself constitute an impairment of the right of ingress 
and egress to and from such property where the result- 
ing interference is but an inconvenience shared in com- 
mon with the general public and is necessarily in the 
public interest in making highway travel safer and more 
efficient. If the owner has the same access to the gen- 
eral highway system as before, this injury is the same 
in kind as that suffered by the general public and is not 
compensable. Fougeron v. County of Seward, supra; 
State ex rel. Merritt v. Linzell, 163 Ohio St. 97, 126 N. 
E. 2d 53; Warren v. Iowa State Highway Commission, 
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supra. The fact that the construction of the islands in 
the instant case was concurrent with the construction 
of the widened street is not a material factor. The 
rule is the same as if the islands had been constructed 
without the taking of any property by emunent domain. 
City of Memphis v. Hood, supra. 

The situation may be summed up as fcilows: Prop- 
erty owners abutting upon a public thoroughfare have 
a right to reasonable access thereto. This right of ingress 
and egress attaches to the land. It is a property right 
as complete as ownership of the land itself. But as to 
damages claimed by reason of a change in the flow of 
traffic by placing medians in the center of a street, they 
result from the exercise of the police power by the state 
and are noncompensable as being incidental to the do- 
ing of a lawful act. As such, they are wholly unre- 
lated to the taking of the land for the purpose of widen- 
ing the street and constitute no element of damage to 
the land remaining after the taking. 

The plaintiffs assert that the case of Phillips Petroleum 
Co. v. City of Omaha, supra, is authority for their posi- 
tion. We do not so construe that case. We quite agree 
that in a proper case the exercise of the police power 
may result in a taking or damaging in the constitu- 
tional sense, as stated in that opinion. But the primary 
holding of the opinion on this point is: “Appellant was 
liable to appellee for damages to the remainder of the 
property which resulted from the construction of the 
improvement in the streets for which the condemna- 
tion power was exercised.” Applying the rule to the 
instant case, plaintiffs are entitled to recover damages 
to the land not taken which result from the taking of the 
3-foot strip of ground and putting it to public use. The 
construction of the islands and the change of traffic di- 
rection resulting therefrom was not the result of the 
taking of the 3-foot strip, and the noncompensability of 
the damage resulting from the control of traffic is no 
more an element of damage than at points where such 
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traffic controls are installed where no taking by emi- 
nent domain is required. 

The trial court permitted the plaintiffs to show the 
construction of the islands and the change in traffic di- 
rection as a damage to the remaining property. By 
instruction No. 4, the trial court told the jury that 
plaintiffs were entitled to recover the fair and reason- 
able market value on August 23, 1962, of the land ac- 
tually taken and in addition thereto the amount of con- 
sequential damages, if any, resulting to the remainder 
of plaintiffs’ land by reason of such taking and in con- 
trolling and limiting the right of access thereto. The 
instruction is more favorable to the plaintiffs than that 
to which they were entitled under the evidence adduced. 
The State has not cross-appealed, it evidently being 
satisfied with the verdict of the jury. The plaintiffs 
complain of the failure of the trial court to define the 
word “access” as used in instruction No. 4. No request 
was made to the court to define the term. In any event, 
the trial court permitted the introduction of all evi- 
dence offered by the plaintiffs relating to access, such 
evidence going beyond that which plaintiffs could prop- 
erly show. The instruction was more favorable to plain- 
tiffs under the evidence than that to which they were 
entitled and they are in no position to complain. 

Substantially the same objection is made to instruc- 
tions Nos. 5 and 7. The rule of damages announced in 
Phillips Petroleum Co. v. City of Omaha, supra; Daw- 
son v. City of Lincoln, 176 Neb. 311, 125 N. W. 2d 908; 
and other cases, are cited in support of plaintiffs’ con- 
tention. The rule is that, under Article I, section 21, of 
the Constitution, the condemnee is to recover for all 
property taken or damaged resulting from the exer- 
cise of the right of eminent domain which diminished the 
market value of the property. In some jurisdictions the 
noncompensability for constructing islands, double lines, 
turn controls, and other safety measures and regulations 
for expediting the handling of traffic, is considered an 
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exception to the general rule. In one sense of the word 
this is so. The real distinction is, we think, that such 
damages are not the result of the taking, but grow out 
of the exercise of the police power in controlling the 
direction of traffic which has no relation to any loss of 
access in the constitutional sense. Instructions Nos. 5 
and 7 are more favorable to the plaintiffs than that 
to which they were entitled and consequently are not 
prejudicial to plaintiffs. 

Plaintiffs further complain of instruction No. 5 in the 
use of the word “privileged” in stating: “In deciding 
the fair and reasonable market value of land the jury is 
privileged to consider the purpose for which it is used, 
any use to which the land is adapted and for which it 
is available and for which it may be reasonably antici- 
pated in the immediate future, the condition, situation 
and surroundings of the land, and every fact and circum- 
stance shown in the evidence bearing upon its value.” 
The same complaint is made as to the use of the word 
“may” in another part of the instruction stating “there 
may be taken into account” certain evidence. We do 
not think the use of the words “privileged” and “may” 
make the instruction prejudicially erroneous. To hold 
otherwise would call for too much refinement of lan- 
guage. It would be better, however, to say that “‘it is 
your duty to consider,” or similar words, and thereby 
remove any inference that the consideration of the evi- 
dence referred to was permissive only. 

The contention is advanced that the verdict is inade- 
quate and not supported by the evidence. The verdict 
of the jury was for $286.92, the exact amount of damage 
testified to by the witness McDannel. The verdict is 
within the scope of the evidence. All of the evidence 
tendered by the plaintiffs was permitted to go to the jury 
for its consideration, including the evidence of dam- 
age caused by the construction of the islands in the 
streets which damage we hold to be noncompensable. 
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In addition thereto, the jury was permitted to view the 
premises. 

The evidence shows a taking of a 3-foot strip of 
ground along the west side of plaintiffs’ land. Three 
30-foot curb cuts were provided for egress and ingress 
to and from the street. The jury could find, as it did, 
that plaintiffs had reasonable access to and from Locust 
Street. Evidence of noncompensable damages was ad- 
mitted in evidence which was heard and considered by 
the jury, and to which the State asserts no error and 
elects to abide the judgment. Other than the loss of 
parking spaces for 6 automobiles there is little evidence, 
if any, of damage to the remaining property resulting 
from the improvement in the streets for which the power 
of eminent domain was exercised. Plaintiffs complain 
that the jury gave no credence to their evidence of 
damage resulting from the construction of the islands 
and the fencing in of plaintiffs’ property against south- 
bound traffic. This complaint is groundless in that the 
evidence was incompetent and, if not considered by the 
jury as asserted, the effect was to cure the error in its 
admission. The weight and credibility of testimony in 
a condemnation action is peculiarly of a local nature to 
be determined by a jury. Kennedy v. Department of 
Roads & Irrigation, 150 Neb. 727, 35 N. W. 2d 781. Where, 
as here, the jury is permitted to view the premises in- 
volved in eminent domain litigation, the result of its 
observations is evidence which it may consider in con- 
nection with other competent evidence, and a verdict 
so found will not be disturbed unless clearly wrong. 
Leffelman v. City of Hartington, 173 Neb. 259, 113 N. W. 
2d 107; Chaloupka v. State, 176 Neb. 746, 127 N. W. 2d 
291. 

We find no error in the record prejudicial to the rights 
of the plaintiffs. The verdict is within the scope of the 
evidence and is sustained thereby. The instructions con- 
tained no error prejudicial to plaintiffs, in fact they 
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were more favorable to plaintiffs than they had any 
right to expect. 
Under the record presented here the judgment is cor- 
rect and it is affirmed. 
AFFIRMED. 


Everett L. HASKETT, APPELLEE, v. NATIONAL BISCUIT 
CoMPANY, A CORPORATION, APPELLANT. 
131 N. W. 2d 597 
Filed December 4, 1964. No. 35850. 

1. Workmen’s Compensation. A workman is entitled to recover 
compensation for neurosis if it is a proximate result of his 
injury and results in disability. 

. Where an accident combines with a preexisting con- 

dition to produce disability, the injured workman may recover | 

compensation. 


Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Affirmed. 


Albert Lustgarten, for appellant. 


Stoehr, Rickerson, Sodoro & Caporale and William M. 
Homan, for appellee. 


Heard before WuirteE, C. J., CARTER, SPENCER, BOSLAUGH, 
and Brower, JJ., and Rospert L. Flory and Rosert L. 
SmirH, District Judges. 


Bos.Lauecu, J. 

This is a proceeding under the Workmen’s Compensa- 
tion Act brought by Everett L. Haskett as plaintiff. The 
plaintiff was employed by the National Biscuit Company, 
the defendant, as a deliveryman. On May 2, 1962, while 
making a delivery at a grocery store in Omaha, Nebraska, 
the plaintiff was injured when an overhead metal door 
struck the plaintiff on the left shoulder, knocking him 
backward and to the floor. The plaintiff claims that he 
is totally disabled as a result of the accident. 
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The compensation court found that the accident of May 
2, 1962, arose out of and in the course of the plaintiff’s 
employment; that as a result of the accident the plain- 
tiff was temporarily totally disabled from May 2, 1962, 
to January 29, 1963; that the plaintiff had been paid 
the compensation due him for total temporary disability; 
that he should recover medical expense in the amount 
of $187; and that the plaintiff had failed to prove that 
he suffered any disability after January 29, 1963, as a 
result of the accident. The plaintiff waived rehearing 
before the compensation court and appealed directly to 
the district court from the award of the compensation 
court. 

The district court found that the plaintiff was totally 
disabled as a result of the accident of May 2, 1962; that 
the plaintiff was entitled to compensation at the rate of 
$37 per week under subsection (1) of section 48-121, 
R. R. S. 1948, for not to exceed 300 weeks and at the 
rate of $27.50 per week thereafter; that the defendant 
should provide and pay for future medical services that 
are reasonably necessary; and that if prior to 300 weeks 
plaintiff’s total disability shall cease, the parties will be 
entitled to a determination of the extent of the plain- 
tiff’s partial disability, if any, resulting from the accident. 
Defendant’s motion for new trial was overruled and 
it has appealed. 

The plaintiff testified that when he was knocked down 
on May 2, 1962, he could hear something grating or 
grinding in his left hip or the lower part of his back, and 
that “terrific” pain radiated up and down his leg. The 
plaintiff laid on the floor for 7 or 8 minutes before he 
could get up. When the plaintiff did stand up he was at 
first unable to put any pressure or weight on his leg. 
The plaintiff sat on the bumper of the truck and 
rested for awhile before he returned to his work. 

The plaintiff returned to the defendant’s warehouse 
about an hour and a half after the accident. He re- 
ported the accident to the defendant’s shipping clerk and 
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office manager and then went to see his physician, Dr. 
Murphy. The plaintiff was complaining of pain in his 
hip, leg, and lower back. Dr. Murphy diagnosed the 
plaintiff’s injury as a lumbosacral strain with nerve 
root pressure on the left side. 

At the request of the defendant, the plaintiff consulted 
Dr. Hamsa, an orthopedic surgeon, on June 13, 1962. 
Dr. Hamsa diagnosed the plaintiff’s injury as a lumbo- 
sacral region sprain with S-1 nerve root pressure, left 
side. Dr. Hamsa prescribed a high chair-back brace for 
support and recommended that the plaintiff gradually 
increase his activity to tolerance. Dr. Hamsa noted 
that if the plaintiff failed to improve, he might become 
a laminectomy problem. Dr. Hamsa later recommended 
physical therapy treatment. The plaintiff failed to im- 
prove and on October 16, 1962, Dr. Hamsa reported to 
the defendant that he was unable to explain the plain- 
tiff’s difficulties on the basis of positive orthopedic 
findings and suggested consultation with another ortho- 
pedic surgeon. 

On November 7, 1962, Dr. Gross, an orthopedic sur- 
geon, made an orthopedic and neurological examination 
of the plaintiff. Dr. Gross concluded that the plain- 
tiff had no orthopedic disease or pathology. Dr. Gross 
expressed no opinion as to a psychiatric basis for the 
plaintiff’s complaints. 

On November 27, 1962, the plaintiff was examined 
by Dr. Waters, an orthopedic surgeon. Dr. Waters re- 
ported that he found no orthopedic disease or injury 
which could account for the plaintiff’s symptoms. Dr. 
Waters suggested that psychiatric evaluation might de- 
termine the basis for the plaintiff’s complaints. 

On March 27, 1963, the plaintiff was examined by Dr. 
Weingarten, an orthopedist at the Veterans Administra- 
tion Hospital in Omaha, Nebraska. Dr. Weingarten’s 
diagnosis of the plaintiff was: “1. Strain, lumbosacral 
spine. 2. Conversion reaction. (It is this examiner’s 
opinion that the neuropsychiatric problem is causing’ the 
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greatest disability of the two diagnoses. )” 

On March 29, 1963, the plaintiff was examined by Dr. 
Farrell, a psychiatrist or neuropsychiatrist. Dr. Far- 
rell testified that it was his opinion that the plaintiff’s 
complaints were the result of a nervous condition, or 
anxiety hysteria brought on by the injury resulting from 
the accident on May 2, 1962; that the plaintiff’s emotional 
tension had been converted into physical symptoms 
which is referred to as a conversion reaction; and that 
the plaintiff’s disability is the result of and was caused 
by the accident of May 2, 1962. 

On April 30, 1963, the plaintiff was examined by Dr. 
Jones, a psychiatrist and neurologist. Dr. Jones testi- 
fied that it was his opinion that the plaintiff’s symptoms 
were in a large measure, if not entirely, on a psychiatric 
or nervous basis; that his symptoms were due to a com- 
bination of conversion and tension phenomena which pro- 
duced pain in the low back region radiating down his 
leg and up his back; and that the plaintiff had a hysteroid 
personality which made him vulnerable to the develop- 
ment of conversion and tension symptoms. Dr. Jones 
also testified that it was his opinion that the accident 
in which the door fell and struck the plaintiff on the 
shoulder set off the conversion symptoms in the plaintiff. 

The evidence shows that the plaintiff sustained an 
accident on May 2, 1962, which arose out of and in the 
course of his employment. The evidence further shows 
that the plaintiff has been disabled since the date of the 
accident and is unable to work at this time. 

The plaintiff complains of pain in his lower back, left 
hip, and left leg. He has difficulty sitting or sleeping. 
He walks with a limp and has difficulty moving about. 
He stands with a list of approximately 20 degrees to the 
left, with the left shoulder markedly lower than the 
right, and with all of the muscles of the back tensed. 
He also has a mild thoracic kyphosis or rounding of the 
back. 

The plaintiff is 46 years of age and has an eighth 
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grade education. He has done farm work, has driven 
trucks.and a taxicab, and has worked as a bellhop. The 
plaintiff started to work for the defendant in 1942. In 
1944 and 1945, the plaintiff served in the Navy as a 
motor machinist. While in the Navy, the plaintiff’s back 
was injured when he was struck by a hatch door. The 
plaintiff was confined in a naval hospital for several 
months as a result of that back injury. He received 
a medical discharge for chronic arthritis with a disability 
rating of 20 percent. 

After being discharged from the Navy, the plaintiff 
returned to his job as a deliveryman for the defendant. 
He then worked steadily until May 2, 1962, except for a 
5-week period in 1956. The plaintiff testified that in 
1956 he suffered from fatigue. A report of Dr. Murphy 
concerning this incident states that the plaintiff’s illness 
was a psychoneurotic anxiety state. The report further 
states that the plaintiff was able to return to work, that 
the prognosis was good, and that there was no perma- 
nent disability. 

Dr, Jones, who examined the plaintiff on April 30, 1963, 
stated that it was his opinion that the plaintiff should 
return to work as soon as possible. In May 1963, the 
plaintiff went back to work for the defendant. He was 
put to work on the shipping floor assembling loads. The 
plaintiff worked about 6 hours the first day. He left at 
noon on the second and third days. On the fourth day 
the plaintiff worked about 4 hours. On the following 
day the plaintiff telephoned the defendant’s shipping 
clerk and stated that he would be unable to work be- 
cause of pain in his hip and leg. Later that day the 
defendant’s office manager called the plaintiff and said 
that the defendant could not carry the plaintiff any 
longer because he was not able to work a full day. The 
plaintiff has not worked since May 1963. 

The defendant’s office manager testified that he ob- 
served the plaintiff while he was working in May 1963, 
that the plaintiff did not seem to be functioning nor- 
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mally, and that he seemed to be a man honestly in dis- 
comfort. The defendant does not seriously contend that 
the plaintiff is a malingerer and the evidence would 
not support such a finding. 

The controversy in this case is whether the evidence 
is sufficient to support an award of compensation for 
disability which results from anxiety hysteria or a con- 
version reaction. A workman is entitled to recover 
compensation for neurosis if it is a proximate result 
of his injury and results in disability. Lee v. Lincoln 
Cleaning & Dye Works, 145 Neb. 124, 15 N. W. 2d 330; 
Dietz v. State, 157 Neb. 324, 59 N. W. 2d 587; Rexroat v. 
State, 142 Neb. 596, 7 N. W. 2d 163; Marler v. Grainger 
Bros., 123 Neb. 517, 243 N. W. 622. 

The evidence in this case shows that as a result of 
the accident of May 2, 1962, the plaintiff suffered an 
injury to his back, a lumbosacral sprain, and has de- 
veloped an anxiety hysteria, or conversion reaction, 
which has resulted in disability. Both Dr. Farrell and 
Dr. Jones testified that the accident was the precipitating 
cause of the psychiatric condition which resulted in the 
plaintiff’s present disability. 

There is evidence that the plaintiff was predisposed 
to develop such a condition, and that the same injury to 
another person might not have resulted in a similar dis- 
ability. But that is no defense. Where an accident 
combines with a preexisting condition to produce dis- 
ability, the injured workman may recover compensation. 
Cole v. Cushman Motor Works, 159 Neb. 97, 65 N. W. 2d 
330. 

The judgment of the district court is correct and it 
is affirmed. The plaintiff's attorneys are allowed a 
fee of $500 for their services in this court. § 48-125, 
R. R. S. 1948. 

AFFIRMED. 
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An acknowledgment is the act by which a party who 


Actions. 


1. 


has executed an instrument goes before a competent 
officer and declares or acknowledges the same as 
his genuine and voluntary act and deed. Mce- 
Cauley v. Stewart -___-----_--_-----.----------- 


Jurisdiction of the subject matter of an action 
eannot be conferred on a tribunal not empowered 
to entertain jurisdiction by acquiescence or con- 
sent. KBR Rural Public Power Dist. v. Kidder 

The existence of a right is one matter, the avail- 
ability of a particular remedy in which that right 
may be asserted is distinctly a separate matter. 
Case: vi State. 242-2. coe a en 
In actions in court in this jurisdiction plaintiffs 
have the liberty of prosecuting, and defendants have 
the liberty of defending, in their own proper per- 
sons, and without the assistance of an attorney. 
Weiner v. Schrempp ---------------------------- 


Administrative Law. 


Rule stated as to power of courts by injunction to 


control the decisions of administrative agencies. 
Galstan v. School Dist. of Gmaha ....---.__.-._.- 


Adoption of Children. 


1. 


2. 


Requirements of statute on adoption of children 
stated. McCauley v. Stewart -_----.-----_.---..- 
Under statute, consents to adoption of children 
must be witnessed and also acknowledged before an 
officer authorized to acknowledge deeds. McCauley 
vi (Stewart: 222222 sen soln voce a eked sueseecee 
The matter of adoption is statutory, and the man- 
ner of procedure and terms are all specifically pre- 
scribed and must be followed. McCauley v. Stewart 
Adoption proceedings do not depend upon equitable 
principles. Where the essential statutory require- 
ments have not been met, equity cannot decree 
an adoption. McCauley v. Stewart ---_----.------- 
To warrant an adoption under statute, referred to 
in opinion, it must clearly appear that the natural 
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parents, if living, had abandoned the child for a 
period of at least 6 months. McCauley v. Stewart 


In adoption proceedings the welfare of the child 


is not material until either relinquishments, signed, 
witnessed, and acknowledged as provided for by 
statute, or abandonment as prescribed by statute, 
have been established. McCauley v. Stewart —-_- 


Adverse Possession. 


1. 


The statutory period for the establishment of title 
to real estate by adverse possession in Nebraska is 
10 years. Fitch v. Slama —--_..-.-.--_-----_-__.- 
Nature of proof required to establish title to real 
estate by adverse possession stated. Fitch v. Slama 
It is the visible and hostile possession, with an in- 
tention to possess land occupied under a claim 
that it belongs to the possessor, that constitutes its 
adverse character. Ordinarily, the hidden or remote 
view, or the belief of the possessor in taking posses- 
sion, does not relate itself to the adverse character 
of the possession. Fitch v. Slama —..---_.-_.--. 


' Title to land becomes complete in the adverse occu- 


pant when he and his grantors have maintained 
an actual, continuous, notorious, and adverse pos- 
session thereof, claiming title to the same against 
all persons for 10 years, Fitch v. Slama .---.. a 
Possession of real estate for a period long enough 
to ripen into a good title, must be characterized by 
opposition to, and inconsistency with, the con- 


structive possession of the legal proprietor. Fitch - 


Vi Slama: 22225 tees ese see tete ses ele eS ee 
Claimants to title by adverse possession are not 
entitled to relief unless they establish by a pre- 
ponderance of the evidence that they have occupied 
the land in question for the entire statutory period. 
Witeh vs Slama” 2.222222 205-32. 42-ccecs sec 2ce 
Acts of dominion must, to be effective against a 
true owner, be so open, notorious, and hostile as 
to put an ordinarily prudent person on notice that 
his lands are in the adverse possession of another. 
A mere temporary use of land by a trespasser at 
intervals, whether remote or frequent, is not enough. 
Piteh: «v.- Slama: sc 2522225. eee se eke 
In determining whether particular acts of ownership 
indicate an adverse possession, the usual and ordi- 
nary use of similar lands by their owners should 
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Irrespective of the character of ownership asserted, 
acts of dominion over the land must, to be effective 
as against the true owner, be so open, notorious, 
and hostile as to put an ordinarily prudent person 
on notice of the fact that his lands are in the 


‘adverse possession of another. Krumwiede v. Rose 


A mere temporary use of the property by a tres- 
passer at intervals, whether such intervals are re- 
mote or frequent, is not enough. Krumwiede v. Rose 
The primary test of adverse possession is the actual, 
continuous, notorious, and adverse possession of 
the property under claimed ownership during ote 
period of 10 years. Krumwiede v. Rose -.~.--.1-- 
Rule as to necessary elements of an easement by 


_ prescription stated. Pierce v. Rabé _.--.-------. 


To establish a prescriptive right to an easement, all 
of the elements of a prescriptive use and enjoyment 
must be established by clear, convincing, and eal 
factory evidence. Pierce v. Rabe ~--._-------2-. 
Presumption and burden of proof to establish an 
easement by prescription stated. Pierce v. Rabe __ 


Appeal and Error.’ 


1. 


An appeal in a proceeding to approve boundaries 
of a sanitary and improvement district is tried de 
novo in the Supreme Court. Zwink v Ahlman ~~ 
Generally speaking only the evidence contained’ ‘in 
the bill of exceptions may be considered by this 
court on appeal. Zwink v. Ahlman -___-_ aie oe 
Where articles of incorporation of sanitary and 
improvement district were shown to have been con- 
sidered by trial court, they may be considered as 
if made a part of the bill of exceptions. _Zwink 
v. Ahlman _-.----------------~-~----------.---.- 
The district court in every stage of an action must 
disregard any error or defect in the pleadings or 
proceedings which does not affect the substantial 
rights of the adverse party; and no judgment shall 
be reversed or affected by reason of such error or 
defect. Zwink v. Ahlman —_--.-- 2 2 -__-_ ue 
Counsel in referring to matters which he _subse- 
quently does not attempt to prove may be guilty 
of inexcusable misconduct prejudicial to the op- 
posing side, justifying, in the case of proper ob- 
jection, a new trial or a reversal. Lybarger v. State 
The admission or rejection of photographs in evi- 
dence is largely within the discretion of the trial 
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court. Error may not be predicated thereon in 
the absence of a showing of an abuse of discretion. 
Reorganized Church of Jesus Christ v. Universal 
Surety .Coicsccvsscesuvccescoccue oe ee 
In a condemnation proceeding, when the evidence 
is conflicting, the verdict of a jury will not be set 
aside unless it is clearly wrong. Lansman v. State 
Instructions to a jury must be considered together, 
so that they may be properly understood, and, if as 
a whole they fairly state the law applicable to the 
evidence when so construed, error cannot be predi- 
cated on the giving thereof. Lansman v. State 
In an action at law wherein a jury has been waived 
the findings of fact by the court have the same 
force and effect as the verdict of a jury, and if 
they are supported by competent evidence they will 
not be disturbed on appeal. Lincoln Welding Supply 
Co. v. Western Contracting Corp. -....-_.---.-_--- 
In an equity case, the Supreme Court will take into 
consideration the fact that the trial court observed 
the witnesses and their manner of testifying, and 
must have accepted one version of the facts rather 
than the other. Van Donselaar v. Conkey ________ 
Where a requested instruction is substantially cov- 
ered by another instruction it is not error to refuse 
the request. State v. Lewis -..__---.---_-_-_-_____ 
An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. To entitle the plaintiff to a 
recovery he must sustain the burden of proof by a 
preponderance of the evidence that the workman 
suffered an accident arising out of and in the course 
of his employment. Runyons v. Mavis & Sons, Inc. 
Oline v. Nebraska Nat. Gas Co. -...___-._________ 
An appeal from the judgment of the district court 
involving statutory allowances, rights of homestead, 
and determination of interest of surviving spouse 
is triable de novo in the Supreme Court. Parker v. 
Comstock: si-2to cose os ot ee ees 
In an appeal from the county court the district 
court is without jurisdiction to try a counterclaim 
for an amount in excess of the jurisdiction of the 
county court. KBR Rural Public Power Dist. v. 
Kiddet’) =. 2252 2s 2csceesiot oie ese 
In an appeal to the Supreme Court from the dis- 
trict court, on a judgment on an appeal from the 
county court, the appellate jurisdiction of the Su- 
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16. 


17. 


18. 


19. 


20. 


21. 


23. 


24. 


25. 


preme Court is limited to the issues presented to 
the county court and the appellate jurisdiction of 
the district court. KBR Rural Public Power Dist. 
Vs ‘Kidder 22 ess22s2222 once s oe eee tte ee cebew 
Procedure for appeal under the Civil Service Act 
outlined. Ackerman v. Civil Service Commission __ 
Error in the admission of evidence is presumed to 
be prejudicial unless it clearly appears from the 
record in the case that it did not affect unfavor- 
ably the party against whom it was admitted. 
Keene Coop. Grain & Supply Co. v. Farmers Union 
Ind. Mut. Ins. Co, _----.-_-..---_-___----_----.- 
Instructions to the jury should be considered as a 
whole and if they fairly submit the case, they are 
not erroneous. Keene Coop. Grain & Supply Co. v. 
Farmers Union Ind. Mut. Ins. Co, -----._-----__- 
Legislation affecting the merits of a controversy 
adopted subsequent to a trial in district court dealing 
with a subject matter with which the Legislature 
has the power to act retroactively is an exception to 
the requirement that only assignments of error as- 
signed in the trial court may be inquired into in 
the Supreme Court. Kometscher v. Wade -__----- 
In case of a change of law providing for civil pen- 
alties the Supreme Court, if the law so provides, 
will apply it to a case pending on appeal rather 
than apply the law in effect when the judgment was 
rendered. Kometscher v. Wade -.--------_----- 
Interested parties have the right of appeal from 
the action of the county superintendents in dis- 
solving school districts and attaching the area to 
another or other districts. Board of Education 
Vo Wile. S25 222 52 ssnc Sass e tees eS eee ccecse 
Rule as to trial of equity cases de novo in the 
Supreme Court stated. Stibor v. Farrell __-_.--_- 
Krumwiede v. Rose _----~--------.-.-------.--- 
Pierce: *v;; Rabe: 20222 c2s2ceni ote ccceeter cusses 
The discretion of the trial court with respect to 
awarding or changing the support of minor children 
is subject to review, but the determination of the 
court will not ordinarily be disturbed unless there 
is a clear abuse of discretion or it is clearly against 
the weight of the evidence. Johnson v. Johnson __ 
Functions of trial and appellate courts with respect 
to a view of the premises stated. Wiese v. Klassen 
An error of law occurring at the trial will not 
ordinarily be considered by the Supreme Court 
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unless it has been properly presented to the trial 
court and properly preserved. Thompsen v. Miller 
An error in the rejection of evidence relating to 
damages in a negligence action is not prejudicial 
where the jury finds that the plaintiff had no cause 
of action against the defendant. Thompsen v. Miller 
An instruction which assumes an undisputed fact 
is not erroneous. Boardman v. McNeff -----.------ 
In passing upon the validity of zoning ordinances, 
an appellate court should give great weight to the 
determination of local authorities and local courts 
especially familiar with local conditions. Wolf v. 
City of. Omaha’ 2222s 26208 eee eeeceeus 
An appellant on appeal to the Supreme Court must 
set out particularly each error asserted and in- 
tended to be urged for the reversal, vacation, or 
modification of a judgment or final order alleged to 
be erroneous. The Supreme Court may, at its option, 
consider a plain error not specified in the appel- 
lant’s brief. Northwestern Public Service Co. v. Juhl 
Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer 
requests for instructions that will supply the omis- 
sion and, unless that is done, the judgment will 
not ordinarily. be reversed for such defects. O’Brien 
vy. Anderson 22s-2-2-- 22222225 s2-02-2 2256044 


‘A litigant may not change his position in the Su- 


preme Court and set up issues not raised in the trial 
court. Arthur Fulmer St. Louis, Inc. v. Auto-Re 
NU2ING.. 222 22 ee Seek eee cee enka es el et cee seek 
Where an issue is relied upon by the parties at 
the trial, insisted upon as a defense, and relied upon 
by the trial court as an issue in the case, it may 
not be successfully asserted for the first time on 


' appeal that it has been waived. Stacey v. Pantano 


On appeal to the district court in a workmen’s 
compensation case the hearing is by review of the 
transcript of the proceedings from the Nebraska 
Workmen’s Compensation Court. Spangler v. Terry 
Carpenter, «Ine. 222 2-se>eue se eee es oes S 
On appeal to the Supreme Court in a workmen’s 
compensation case the consideration is de novo on 
the record from the district court. Spangler v. 
Terry Carpenter, Inc. ---~--- eee eo se reseed 
If an instruction is not sufficiently specific in some 
respect, it is the duty of the party to offer a re- 
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Attorney 
1. 


quest to supply an omission, and unless this is 
done, the judgment will not be reversed for such 
defect. Baylor v. Tyrrell -~---.------------------ 
An essential factual determination may not be 
made by the district court or the Supreme Court 
unless based upon competent evidence in the record. 
State v. Schwade -_-.-..._..--------.------------ 
The amount of damages recoverable in a proceeding 
on an appeal or supersedeas bond depends pri- 
marily upon the conditions of the bond, construed 
in conjunction with the governing statutes. United 
Mineral Products Co. v. Nebraska Railroads __-- 
Manner of consideration of appeal from order of 
railway commission, administrative or legislative 
in character, to Supreme Court stated. United 
Mineral Products Co. v. Nebraska Railroads ---- 
An appeal divests the railway commission of juris- 
diction only as to matters under review and does 
not preclude it from proceeding as to collateral and 
independent matters. United Mineral Products Co. 
v. Nebraska Railroads ~-___.----.--.----------.- 
Instructioris which are more favorable to an appel- 
lant than that to which he is entitled are not ordi- 
narily subject to a claim of error. Painter v. State 


and Client. 

In actions in court in this jurisdiction plaintiffs 
have the liberty of prosecuting, and defendants 
have the liberty of defending, in their own proper 
persons, and without the assistance of an attorney. 
Weiner v. Schrempp  _--------------------------- 
It is the duty of the Supreme Court to maintain 
the integrity of the legal profession by disciplining 
lawyers who indulge in practices designed to bring 
the courts or the profession into disrepute. State 
ex rel. Nebraska State Bar Assn. v. Rhodes ._---_ 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in the Supreme Court to determine 
if discipline should be imposed, and, if it should, 
the extent thereof. State ex rel. Nebraska State 
Bar Assn. v. Rhodes -----.-----.------_--______-- 
While a disciplinary proceeding is not criminal in 
nature, in view of the momentous consequences to 
the person charged, the presumption of innocence 
applies, and his culpability must be established by 
a clear preponderance of the evidence. That is, the 
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court must be satisfied to a reasonable certainty 
that the charges are true. State ex rel. Nebraska 
State Bar Assn. v. Rhodes -._-----------~-------- 
A license to practice law in this judisdiction is 
granted on the implied understanding that the party 
receiving it shall at all times demean himself in a 
proper manner and abstain from such practices as 
eannot fail to bring discredit to himself, the pro- 
fession, and the courts. State ex rel. Nebraska State 
Bar Assn. v. Rhodes .-._--.-.-----___------------ 
The purpose of a disbarment proceeding is not so 
much to punish an attorney as it is to determine, 
in the public interest, whether he should be per- 
mitted to continue to practice law. State ex rel. 
Nebraska State Bar Assn. v. Rhodes --.-_------.-- 
Violation of any of the ethical standards relating 
to the practice of law, or any conduct of an attorney 
in his professional capacity which tends to bring 
reproach on the courts or the legal profession, con- 
stitute grounds for suspension or disbarment. State 
ex rel. Nebraska State Bar Assn. v. Rhodes _....- 
Regardless of an attorney’s frame of mind, his con- 
duct in a courtroom must at all times conform to his 
oath as a lawyer, and to the Canons of Professional 
Ethics in full force and effect in this state. State 
ex rel. Nebraska State Bar Assn. v. Rhodes __--.___ 


Abuse of a former judge, directed toward his action 
as a judge, is conduct which would tend to bring 
diseredit on the judiciary. State ex rel. Nebraska 
State Bar Assn. v. Rhodes ~__--_-..-----.------- 
The terms “Kangaroo Court” and “Kangaroo Judge” 
are terms of contempt and utter disrespect, and their 
use tends to bring discredit on the judiciary. State 
ex rel. Nebraska State Bar Assn. v. Rhodes ---___ 
The fact that an attorney believes a characterization 
of a court as a ‘“‘Kangaroo Court” to be correct is no 
defense in a disbarment action, because a lawyer 
is presumed to know the proper method of securing 
redress if he feels aggrieved by the actions of a 
court. State ex rel. Nebraska State Bar Assn. v. 
Rhodés. (22222) eek cse se eee 


Where an attorney acts pro se, he is charged with 
the same responsibility as if acting for a client, 
and as such must avoid the violation of the Canons 
of Professional Ethics governing that relationship. 
State ex rel. Nebraska State Bar Assn. v. Rhodes __ 
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Automobiles. 
1. Knowledge that an accident has happened and that 


10. 


11. 


an injury has been inflicted is an essential element 
of the crime of leaving the scene of a personal injury 
accident in violation of motor vehicle statute. State 
¥.. Snell. ee esee koto koe oe eee 
By statute it is unlawful for any person to operate 
or be in the actual physical control of any motor 
vehicle while under the influence of intoxicating 
liquor, and punishment is provided for such offense. 
State°v. ‘Berg? 2.222.620 be see seek 
By statute certain tests are provided which may be 
made to determine the alcoholic content present in 
the body fluid of a person charged with driving a 
motor vehicle while under the influence of intoxi- 
cating liquor. State v. Berg ----.----_-..-___--__ 
An issue concerning gross negligence under our 
guest statute must be decided on the particular facts 
and circumstances of each case. Thorpe v. Zwonechek 
If there is evidence of imminent danger apparent to 
the driver of an automobile, and if he is timely 
warned by the passenger but persists in negligent 
driving, heedless of the consequences of his negli- 
gent driving, there is sufficient evidence to submit 
the case to a jury. Thorpe v. Zwonechek ___..___ 
Conditions affecting the visibility of a motorist im- 
pose upon a driver the duty to exercise a degree 
of care commensurate with the existing circum- 
stances. Thompsen v. Miller ____-..-_.._______- 
Provisions of motor vehicle guest statute recited. 
O’Brien v. Anderson ~----.-.----.-.--__-_______- 
Gross negligence within the meaning of the motor 
vehicle guest statute is great and excessive negli- 
gence in a very high degree. It indicates the ab- 
sence of slight care in the performance of a duty. 
O’Brien v. Anderson ..._._._--___________________ 
Duty of driver of automobile with respect to chil- 
dren near his line of travel stated. Odom v. Willms 


When the evidence shows that defects in the mechan- 


ism of an automobile did not contribute to an acci- 


dent and that the accident would have occurred 
irrespective of such defects, such defects cannot 
be said to be the proximate cause of the accident 
or a cause which proximately contributed to it. 
Odom v. Willms -___22- - ee 


‘The failure of a pedestrian with the -right-of-way 


to see an approaching car within‘ the limit of danger 
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or to misjudge its speed does not ordinarily consti- 
tute contributory negligence as a matter of law. 
Beck v. Trustin _._-.--..--______--___ ee 


Whether a party failed to look or looked and failed 
to see a motor vehicle when it was within the limit 
of danger is a question for the jury, except in those 
cases where the evidence is so conclusive that the 
approaching motor vehicle was within the limit of 
danger that reasonable minds could not differ there- 
on. Beck v. Trustin ~.-..__--__-__-----_ ee 
Statutory rule as to sufficiency of headlights of 
motor vehicle stated. Beck v. Trustin ~..-__-...____ 
Rule requiring motorist to be able to stop or turn 
aside within the range of his vision stated. Pool 
ve HRomatzke. .2 2-222 50024 5-0 ose os ae 


Generally it is negligence as a matter of law for 
a motorist to drive a motor vehicle on a highway 
in such manner that he cannot stop in time to avoid 
a collision with an object within the range of his 
vision. Brazier v. English ~....---....-_-_______ 
The doctrine of sudden emergency may not be suc- 
cessfully invoked by a litigant unless there is evi- 
dence that such an emergency existed, that the 
party seeking the benefit of the doctrine did not 
cause the emergency, and that he used due care to 
avoid it. Brazier v. English -...._-_-___-________ 
As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast on 
a highway at night that he cannot stop in time 
to avoid a collision with an object within the area 
lighted by his headlights. Robins v. Sandoz ___.__ 
The questions of negligence and contributory negli- 
gence are for the jury where reasonable minds may 
differ as to whether the operator of a motor vehicle 
exercised the care and caution of a reasonably 
prudent person. Robins v. Sandoz -___.__________ 


Banks and Banking. 
There is no reasonable difference between banks and 


other corporations with respect to the purpose of 
the deduction allowed in section 77-706, R. R. S. 
1943, which justifies a double tax effect on the 
stockholders of a bank and not on the stockholders 
of other business corporations. First Nat. Bank & 
Trust Co. v. County of Lancaster ___...__________ 
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Bills and Notes. 


1. 


Burglary. 


The burden of proving usury as a defense to an action 
on a promissory note rests upon the party alleging 
it, unless usury is apparent on the face of the note. 
Murphy Finance Co. v. Fredericks ~--------------- 
Presentment for payment is not necessary in order 
to charge the person primarily liable upon a prom- 
issory note. Arthur Fulmer St. Louis, Inc. v. Auto- 
Re: Nu-Ine:..os-2. ees scc ere dee loon eee son essa ses 


Burglary is defined by statute as one separate and 


Carriers. 
1. 


distinct offense. As so defined it is the willful, 
malicious, and forcible breaking and entering of 
any of the structures there named with the intent 
to commit any of the offenses specified therein. 
Case. Vv. ‘State: 222.- 2-2 en soe nske ences 


A railroad company is primarily liable as the initial 
carrier for a wrongful delivery of goods. Elgin 
Mills, Inc. v. Chicago & N. W. Ry. Co. ~----------- 
A railroad company is liable in conversion for the 
delivery of goods without the surrender of an 
order bill of lading properly endorsed, except 
where the delivery was justified as provided by the 
Uniform Bill of Lading Act. Elgin Mills, Inc. v. 
Chicago & N. W. Ry. Co. ----------------------- 
Under the Uniform Bill of Lading Act, a railroad 
company is justified in delivering goods to a person 
lawfully entitled to the possession of the goods. 
Elgin Mills, Inc. v. Chicago & N. W. Ry Co. ------ 
Where a shipper consigns goods on a shipper’s order 
bill of lading and retains the order bill of lading 
in his possession, the delivery of the goods without 
obtaining the bill of lading properly endorsed is a 
delivery to a person entitled to possession, where 
it is shown that such delivery was in conformity 
with an agreement between the shipper and the 
consignee for a specified purpose contrary thereto. 
Elgin Mills, Inc. v. Chicago & N. W. Ry. Co. ---- 
Where it is shown that a loss occurred because of 
a breach of contract between the shipper and con- 
signee, and not because of a misdelivery by the 
railroad company, the railroad company is ex- 
onerated from liability for a misdelivery of the 
goods. Elgin Mills, Inc. v. Chicago & N. W. Ry. Co. 
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The general powers of the railway commission are 
the regulation of rates, service, and general control 
of common carriers. Village of Louisville v. Chicago, 
By @ Qs “RR Cos 22 2 oe ee ee cess 
The railway commission is required to fix classi- 
fications of rates for transportation of freight and 
passengers, and to give notice of hearing thereon. 
United Mineral Products Co. v. Nebraska Railroads 
An attack upon a rate of a carrier is required to 
come after its establishment and notice, and not 
prior thereto. United Mineral Products Co. v. Ne- 
braska Railroads ~__------------------.---------- 
As to joint rates it is the duty of railway companies 
and common carriers doing business in this state 
to establish reasonable joint line rates. United 
Mineral Products Co. v. Nebraska Railroads ___--~ 
If common carriers fail to establish reasonable joint 
line rates it becomes the duty of the railway com- 
mission, on its own motion or on the application of 
some one interested, to establish reasonable joint 
line rates by original fixation or by change and 
revision. United Mineral Products Co. v. Nebraska 
Railroads 2:222--escscces2h ese i esse ocies ekiwst 
The establishment or fixation of rates on motion 
of the commission or on behalf of interested parties 
requires 10 days’ notice to the carriers involved 
and a hearing, and notice and a grant of hearing 
to interested parties making complaint. United 
Mineral Products Co. v. Nebraska Railroads ___.__ 
The validity of rates which common carriers may 
exact depends upon whether or not there has been a 
compliance with the statutory procedures. United 
Mineral Products Co. v. Nebraska Railroads ______ 
A rate once established continues to be the legal 
rate until legally canceled, and subsequent tariffs 
naming new rates cannot carry the new rate into 
lawful effect. United Mineral Products Co. v. 
Nebraska Railroads ---.---------------_.--_.____ 
Joint rates may not be canceled or modified except 
upon hearing and with notice to all parties affected 
thereby. United Mineral Products Co. v. Nebraska 
Railroads: 2222222050 seas as oes 
Where there is a failure of the railway commission 
to comply with the statutory procedures in the 
establishment of a joint line rate, its findings are 
void and of no effect. United Mineral Products Co. 
v. Nebraska Railroads --------._----.._-________ 
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Checks. 
1. The gist of the offense of passing an insufficient 


fund check is an intention to defraud and a knowl- 
edge that at the time of the making of such check 
there are insufficient funds for its payment upon pre- 
sentation. State v. Martin __--..-.--------------- 
The offense of issuing a check without sufficient 
funds is complete when the check is issued with 
knowledge and the intent to defraud, even though 
no one is defrauded thereby. State v. Martin -_-- 
Evidence examined and held sufficient to warrant 
the trial court’s giving an instruction relating to 
statutory presumptions arising from failure of a 
defendant to pay a check within 5 days after re- 
ceiving notice of dishonor. State v. Martin ------ 


Constitutional Law. 


1. 


By the terms of Article VIII, section 2, of the 
Constitution of Nebraska, the Legislature is em- 
powered to exempt from taxation by general law 
property which is owned and used exclusively for 
educational, religious, or charitable purposes, when 
such property is not owned or used for financial 
gain or profit to the owner or user. Young Women’s 
Christian Assn. v. City of Lincoln ~___-.----_._- 
The power of the Legislature to regulate interest 
on money is limited by Article III, section 18, Con- 
stitution of Nebraska, which provides that it may 
not be done by local or special laws. State Securities 
Co0,N: eyo ese se ea ee eee ees 
By Article III, section 18, of the Constitution of 
Nebraska, the Legislature is prohibited from passing 
local and special laws regulating the interest on 
money. It prohibits class legislation which does 
not operate equally and uniformly upon all mem- 
bers of the class brought within its operation. 
State Securities Co. v. Ley ~_--_-______________ 
Rule respecting classification of persons, corpora- 
tions, and property for purposes of legislation 
stated. State Securities Co. v. Ley ~-.--__-______ 
Legislative Bill 11 adopted by the Seventy-fourth 
(Extraordinary) Session of the Legislature of Ne- 
braska, 1968, is a special law regulating interest 
on money and granting to certain groups special 
and exclusive privileges, immunities, and franchises 
in violation of the Constitution of Nebraska, Arti- 
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cle III, section 18, and Article I, section 16. State 
Securities Co. v. Ley .--.--.-.---_----_--_.------ 
The benefits of a retirement act awarded to a mem- 
ber thereof who renders services under the act 
creating the system after its enactment are not a 
grant of extra compensation after the services are 
rendered and in violation of Article III, section 
19, of the Constitution of Nebraska. Gossman v. 
State Employees Retirement System --_..._.-.-- 
When the State deducts from salary an amount to 
create a pension or retirement fund without the 
direction or consent of a salaried official or employee, 
the amount withheld is not a tax within the provi- 
sions of Article VIII, section 1, of the Constitution 
of Nebraska. Gossman v. State Etnployees Retire- 
ment ‘System 2222002 lee este eke 
In reviewing the reasonableness of a retirement act, 
all of the provisions of the act must be construed 
together and if the total plan provides a compre- 
hensive and reasonable scheme for the retirement 
of public employees and sets up reasonable require- 
ments as a condition of their employment, it may 
not be declared invalid. Gossman v. State Em- 
ployees Retirement System _--.--.---_----.____--- 
Denial to banks of deduction for tax purposes of 
actual value of shares of stock of other Nebraska 
corporations was a violation of Article VIII, sec- 
tion 1, of the Constitution of Nebraska. First Nat. 
Bank & Trust Co. v. County of Lancaster _____.____ 
The establishment of two methods of valuation of 
property in the same class for taxation purposes 
results in a want of uniformity prohibited by Article 
VII, section 1, of the Constitution of Nebraska. 
First Nat. Bank & Trust Co. v. County of Lancaster 
A. provision of the Bill of Rights of the Constitution 
of the United States which is fundamental and essen- 
tial to a fair trial is made obligatory upon the 
states by the Fourteenth Amendment; the Sixth 
Amendment’s guaranty of counsel is one of these 
fundamental rights. Case v. State _-__.-.------___ 
The due process clause of the Fourteenth Amend- 
ment to the Constitution of the United States guaran- 
tees the assistance of counsel, unless that right is 
intelligently and understandingly waived by the 
accused. Case v. State  -_.--_-------. ~~~. ___ 
Courts must indulge every reasonable presumption 
against a waiver of fundamental constitutional rights, 
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21. 


and do not presume acquiescence in their loss. 
Casé- vi “State: on 22eoossue steel Seon eb el es 
Where the constitutional infirmity of a state crim- 
inal trial without counsel is manifested, and there 
is no allegation or showing of affirmative waiver 
of counsel, a resulting conviction is unconstitutional 
and the accused is entitled to relief therefrom. 
Case’ -v. State 2222.25. 222 ose s504- 5552. soe se eee} 
Where the statute states the elements of the offense, 
it is sufficient, under Article I, section 11, of the 
Constitution of Nebraska, if the information de- 
seribes the offense in the language of the statute. 
State v. Jarrett _..-_ --_---_-- 
The Legislature while in special session can trans- 
act no business except that for which it was called 
together. Arrow Club, Inc. v. Nebraska Liquor 
Control Commission -..-.-----.-----------.---_-__ 
The proclamation calling a special session may 
state the purpose for which the Legislature is con- 
vened in broad, general terms or it may limit the 
consideration to a specified phase of a general sub- 
ject. The Legislature is free to determine in what 
manner the purpose shall be accomplished, but it 
must confine itself to the matters submitted to it by 
the proclamation. Arrow Club, Inc. v. Nebraska 
Liquor Control Commission __.-_-_.._._-._--_---_- 
The Legislature while in special session may enact 
legislation relating to, germane to, and having a 
natural connection with the purpose for which it 
was convened. Arrow Club, Inc. v. Nebraska Liquor 
Control Commission __-_---_-------.---__-- 
The purpose or subject as stated in the proclamation 
is to be determined by an analysis and construction 
of the proclamation as in the case of any written 
instrument. Arrow Club, Inc. v. Nebraska Liquor 
Control Commission ~..-..---. ~~~ 
The presumption is always in favor of the consti- 
tutionality of legislation. An act should be held 
to be within the call for a special session if it 
can be done by any reasonable construction. Arrow 
Club, Inc. v. Nebraska Liquor Control Commission 


The exercise of police power may or may not involve 
the taking of private property and it may or may 
not involve mere noncompensable inconvenience to 
the owner thereof. The distinction is not whether 
it is a valid exercise of police power but whether or 


935 


404 


459 


686 


686 


686 


686 


686 


936 


27. 


Contracts. 


INDEX [ VoL. 


not the property itself is taken or damaged. Balog 
Vie mtate vcd sos See ck ee eee Se eee Sol 
The right of an owner of property abutting on a 
street or highway to ingress and egress to and from 
his premises by way of the street is a property right 
in the nature of an easement in the street which he 
cannot be deprived of without due process of law 
and compensation for his loss. Balog v. State ---- 
The right of a landowner or lessee to just com- 
pensation for property taken or damaged for public 
use is guaranteed by the Constitution. Balog v. State 
Statutes requiring railroads to fence right-of-way 
are still constitutional notwithstanding changed con- 
ditions in transportation. Linenbrink v. Chicago 
GN. W.. Ry. Coe aes sncs busses soo sens ela sssss 
Where the Legislature determines a public policy of 
the state by a proper exercise of the police power, 
changing conditions which tend to make the result 
inequitable and unjust are ordinarily for the Legis- 
lature and not the courts. Linenbrink v. Chicago & 
NAW.iRy: Go; 2-+ see ae ee eee 
For a question of constitutionality to be considered 
in the Supreme Court, it must be properly raised 
in the trial court. If it is not raised in the trial 
court, it may not be considered by the Supreme 
Court. State v. Schwade .---------------------- 


All actual damages resulting from the exercise of 
the power of eminent domain, which diminish the 
market value of private property, may be recov- 
ered under the Constitution. Painter v. State _- 


In the absence of fraud, mistake, or ambiguity, an 
agreement reduced to writing is the only compe- 
tent evidence of the contract. Reorganized Church 
of Jesus Christ v. Universal Surety Co. _-._-..---_- 
If a written contract contains a complete obligation 
without ambiguity as to the object and extent of 
the engagement, it is conclusively presumed that the 
whole agreement of the parties was included there- 
in. Reorganized Church of Jesus Christ v. Univer- 
sal -Suréty ‘Coy so. 5c sc sock oes eh epee ecesese 
A written contract expressed in unambiguous lan- 
guage is not subject to interpretation or construc- 
tion. The intention of the parties to such a con- 
tract must be determined from its contents. Re- 
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11. 
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13. 


organized Church of Jesus Christ v. Universal 
Surety:.-Go: ) acccegeeeclccceniedesnsssetececebase 
When a written contract has been unconditionally 
delivered, a contemporaneous oral agreement, pro- 
viding that the contract is not to be performed if 
a certain condition or contingency should occur, 
cannot be shown. Reorganized Church of Jesus 
Christ v. Universal Surety Co. ~---------------- 
There can be no implied contract where there is an 
express agreement between parties relative to the 
same subject matter. Ryan v. Nelson .---._--____ 
As a general rule, in case of breach of contract 
to return specific property, the measure of damages 
is the market value at the time of breach. Lincoln 
Welding Supply Co. v. Western Contracting Corp. 
In a proper case a party may include as damages 
loss sustained of gains which have been prevented. 
Lincoln Welding Supply Co. v. Western Contract- 
Ing “Corp. su ssites Selo Sane Ue Sa see eee 
Where a party has received into his possession 
the goods of another he may by contract fix the 
amount of his liability. Lincoln Welding Supply 
Co. v. Western Contracting Corp. ._-.--_---------- 
The evidence herein is not sufficient to prove a 
valid and enforceable contract between the plain- 
tiff and the deceased whereby plaintiff was to have all 
deceased’s property at her death. Neylon v. Parker 
A binding oral agreement or understanding may be 
implied from conduct and circumstances. It may 
be shown by circumstantial evidence and the ad- 
missions of the parties sought to be charged. 
Woods v. Woods --~-----_------_---2 
It is sufficient, if the facts and circumstances, to- 
gether with the words of the parties used at the 
time, are such that reasonable persons in conduct- 
ing the ordinary affairs of business would be justi- 
fied in inferring such a contract or agreement. 
Woods v. Woods --~---------_-_~_----2 eee 
When it is established that a contract is ambiguous, 
the meaning of its terms is a matter of fact to be 


determined in the same manner.as other questions of 


fact which preclude summary judgment. Bishop 
Cafeteria Co. v. Ford ~---.--___.--222 2 -_____ee 
Rule as to the admissibility of parol evidence to 
vary or -add to the consideration expressed in a 
written instrument stated. Bishop Cafeteria Co. 
Woo Bord) 2252s2.2ices0 ele hi se io ee et 
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A contract is not ambiguous because it may be 
difficult to construe. The construction of a con- 
tract is a matter of law for the court under perti- 
nent rules of interpretation. Bishop Cafeteria Co. 
Vi Mord s4 2552-4 222-252 oS oe ee 
A writtem contract which is couched in clear and 
unambiguous language is not subject to a construc- 
tion other and different from that which flows from 
the language used. Bishop Cafeteria Co. v. Ford 
When the provisions of a contract together with 
the facts and circumstances that aid in ascertain- 
ing the intent of the parties thereto are not in 
dispute, the proper construction of such contract is 
a question of law. Bishop Cafeteria Co. v. Ford 
In the construction of a contract, the instrument 
must be construed as a whole giving force and 
effect to all of the provisions of the contract. Kent 
v. Dairyland Mut. Ins. Co. -----.__._--_-_--_--___- 


Corporations. 


1. 


The purpose of section 77-706, R. R. S. 1943, is to 
allow corporations a deduction of the value of do- 
mestic corporation stock in order to prevent double 
taxation of property. First Nat. Bank & Trust 
Co. v. County of Lancaster -.......-...-_______._ 
It is a uniform rule applied in the liquidation of a 
corporation that the rights of participation in the 
distribution of the assets depend on the corporation’s 
memorandum and articles of incorporation. Squires 
v. The Balbach Co. _-_---------------.-- ue 


In the decisions the term “memorandum” jis em- 
ployed generally to describe the documentary records 
properly enacted by a corporation having control- 
ling effect in the exercise of its corporate and 
fiscal functions. Squires v. The Balbach Co. _____._ 
In the absence of specified rights or limitations 
all stockholders are entitled to share equally in 
liquidated surplus assets. Squires v. The Balbach 
CO. Sete Coss bi eee eon hee ee eee et ees 
Provisions in corporate articles and memoranda that 
holders of preferred stock shall be paid the par 
value of their stock before any liquidation divi- 
dends are paid to the holders of common stock is 
exhaustive and means that the preferred stock shall 
have its par preference on liquidation and nothing 
more. Squires v. The Balbach Co. _______-______ 
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The pay, expenses, and mileage of jurors are not au- 


Courts. 


Criminal 
1. 


thorized by statute to be taxed as costs, and an 
order of the trial court to that effect is erroneous. 
State ex rel. City of St. Paul v. Rutten ----_---_- 


An appeal from the ruling in the county court on 
statutory allowances, rights of homestead, and the 
determination of the interest of a surviving spouse 
is triable as a suit in equity. Parker v. Comstock 
The district courts of this state, being courts of 
general equity jurisdiction, are not limited in the 
exercise of such jurisdiction by statute. Parker v. 
Comstock’ 22-2 2222-528 teen peed oes se sess 
Jurisdiction of the subject matter of an action can- 
not be conferred on a tribunal not empowered to en- 
tertain jurisdiction by acquiescence or consent. KBR 
Rural Public Power Dist. v. Kidder ___-.-._-__----- 
The Supreme Court of this state has the undoubted 
right to decide upon its own jurisdiction and the 
jurisdiction of the courts of this state to which its 
appellate power extends. Case v. State -.____.-__ 
An essential factual determination may not be made 
by the district court or the Supreme Court unless 
based upon competent evidence in the record. State 
Vi pchWades: 22262820 42K Ot cha a 


Law. 

A discharge of a defendant, who has given bail for 
his appearance, will not be granted even though he is 
not brought to trial before the end of the third 
term of court where the record discloses that the 
delay was pursuant to agreement by the county 
attorney and defendant’s counsel. State v. Lewis 
Under statute, an adjournment of the trial for more 
than 20 days is not prohibited where it appears that 
such adjournment was with the consent of the ac- 
cused. The consent of defendant’s attorney is binding 
upon the defendant. State v. Lewis _-_.__________ 
It is only where there is a total failure of compe- 
tent proof in a criminal case to support a material 
allegation in the information that the trial court 
will be justified in directing a verdict of not guilty. 
State v. Martin -------------.2 eee 
The gist of the offense of passing an insufficient 
fund check is an intention to defraud and a knowledge 
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that at the time of the making of such check there 
are insufficient funds for its payment upon pre- 
sentation. State v. Martin ~-_--_----..-------_- 
The offense of issuing a‘ check without sufficient 
funds is complete when the check is issued with 
knowledge and the intent to defraud, even though 
no one is defrauded thereby. State v. Martin _..-.- 
Evidence examined and held sufficient to warrant 
the trial court’s giving an instruction relating to 
statutory presumptions arising from failure of a de- 
fendant to pay a check within 5 days after receiving 
notice of dishonor. State v. Martin —_..._-__-_-- 
It is not the province of the Supreme Court in a 
criminal case to resolve conflicts in the evidence, 
pass on the credibility of witnesses, or weigh the 
evidence. State v. Snell ~-.-.-----.------------_- 
State. v. Berg 2222252345 23 2c sce cee ce on etee eek 
A voluntary statement made by the defendant at a 
preliminary examination before a magistrate is ad- 
missible as an admission or confession at a subse- 
quent trial. State v. Snel] ----------.---------.-- 
In the absence of a showing that the defendant was 
represented by counsel, or of an effective waiver of 
the right to counsel, evidence that the defendant 
entered a plea of guilty at a preliminary examination 
in the county court was not admissible. State v. 
Snell} jo senceep cece st essence esse teesset seceeet 
Rule stated as to when evidence of the commission 
of another crime may be shown. State v. Snell —_ 
A defendant may not predicate error on the admis- 
sion of evidence to which no objection is made at the 
time it is offered. State v. Snell ~------_---...-__ 
Knowledge that an accident has happened and that 
an injury has been inflicted is an essential element 
of the crime of leaving the scene of a personal injury 
accident in violation of motor vehicle statute. State 
WilSnell> o2tsnctesloel oe ons eeeadakeakecute 
Where the constitutional infirmity of a state crim- 
inal trial without counsel is manifested, and there 
is no allegation or showing of affirmative waiver 
of counsel, a resulting conviction is unconstitutional 
and the accused is entitled to relief therefrom. Case 
v. (State -22205252455- 2 lec c eee bees fee eee 
A plea of guilty must be freely and understand- 
ingly made by one competent to know the conse- 
quences thereof. Case v. State ---------_------.. 
Where the punishment of an offense created by 
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Damages. 
1. 


statute is left to the discretion of a court, to be 
exercised within certain prescribed limits, a sen- 
tence imposed within such limits will not be dis- 
turbed unless there appears to be an abuse of such 
discretion. State v. Ohler ~..----------------~- 
State ‘v: Berg: 22.2225) steele eo Sessa se 
State: vi- Koziol’ osccucscs beceecesesssieece lesen: 
In a criminal case, the Supreme Court will not in- 
terfere with a verdict of guilty based upon conflict- 
ing evidence unless the evidence is so lacking in 
probative force that as a matter of law it is insuffi- 
cient to support a finding of guilt beyond a rea- 
sonable doubt. State v. Berg -.-.-------~-------- 
The pay, expenses, and mileage of jurors are not 
authorized by statute to be taxed as costs, and an 
order of the trial court to that effect is erroneous. 
State ex rel. City of St. Paul v. Rutten ----_--~-_- 
The Supreme Court has the right to reduce a sen- 
tence rendered by the district court in a criminal 
case when in its opinion it is excessive, and to 
render such sentence against the accused as in its 
opinion may be warranted by the evidence. State 
We. ‘Paul fcs2222 2h ctu Slee cles ee 
Where a sentence has been imposed by the district 
court within statutory limits it will not be disturbed 
in the absence of abuse of discretion. State v. Paul 


An indeterminate sentence given for a crime of 
violence is erroneous but not void. Draper v. Sigler 
The imposition of an indeterminate sentence requires 
the person convicted to serve the maximum sen- 
tence specified unless sooner released by the Board 
of Pardons. Draper v. Sigler _---_.__.-.____-_--___- 


When an offense is not designated by the statute 
creating it as either a felony or a misdemeanor, 
the grade of the offense is determined by the maxi- 
mum punishment authorized by the statute. Case 
Vi State osc 2e osc ae os eet ees ta Se 


In eminent domain proceedings, an owner of land 
is entitled to recover such compensation as special- 
ly affects him, and not such as is suffered by the 
community generally or such as differ only in de- 
gree, and not in kind, from those suffered in common 
by the people of the whole neighborhood. Lybarger 
V. State <<2s521 oe st Sl See ee eee’ 
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Rule as to recovery of special damages in eminent 
domain proceedings stated. Lybarger v. State ___- 
As a general rule, in case of breach of contract 
to return specific property, the measure of damages 
is the market value at the time of breach. Lincoln 
Welding Supply Co. v. Western Contracting Corp. 
In a proper case a party may include as damages 
loss sustained of gains which have been prevented. 
Lincoln Welding Supply Co. v. Western Contracting 
Corp: s22sse6ush- o542. eben eee eee oe dessa es 
Where a party has received into his possession the 
goods of another he may by contract fix the amount 
of his liability. Lincoln Welding Supply Co. v. 
Western Contracting Corp. -----------~---------- 
A person to whom another has tortiously caused 
harm is entitled to compensatory damages if he 
establishes by proof the extent of such harm and the 
amount of his damage with reasonable certainty. 
Schwab v. Allou Corp. -.-..--------..----------- 
Damages for a permanent injury may not be based 
on speculation, probabilities, or uncertainty but must 
be shown by competent evidence that such damage 
is reasonably certain as the proximate result of the 
pleaded injury. Schwab v. Allou Corp. _---.---~--- 
An instruction which informs the jury of the nature 
of present worth, without fixing any rate of in- 
terest or rigid formula, and requires it to reduce 
future damages to their present worth, is proper. 
An example is not essential. Thorpe v. Zwonechek 
An error in the rejection of evidence relating to 
damages in a negligence action is not prejudicial 
where the jury finds that the plaintiff had no cause 
of action against the defendant. Thompsen v. Miller 
Evidence which shows with reasonable certainty 
that a plaintiff’s injury is permanent will sustain 
a judgment for damages for such an injury. Board- 
man v. MeNeff __--------.----------.-----_----_- 
In cases where there has not been a rescission, the 
remedy is damages for the fraud. The burden in 
such cases is on the person alleging the fraud or 
misrepresentation to prove it and the amount of 
his damages. The measure thereof is the differ- 
ence between the article or thing if it had been as 
represented and its actual value. Beveridge v. 
Miller-Binder, Inc. ~_--...--.._----.------------_ 
When the alleged measure of damages is chal- 
lenged by objections to the pleading or evidence, by 
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22. 


a motion for a directed verdict, or by a tender of an 
instruction, the correct measure of damages must 
be given to the jury and there must be evidence in 
the record to support it. Beveridge v. Miller-Binder, 
Imes shea her aetstee ees oes beeen eee ete 
Where there is a material variance in the measure 
of damages and the evidence, and objection thereto 
is timely made, a judgment obtained thereon cannot 
stand. Beveridge v. Miller-Binder, Inc. ~_----.--- 
The amount of damages for pain and suffering has 
no legal rule for its measure and rests largely in the 
sound discretion of the jury. Baylor v. Tyrrell __ 
It is not error for counsel in final argument to the 
jury to suggest flat amounts of recovery for different 
periods of pain, suffering, and disability, if such 
different periods of pain and suffering bear some 
real relation to differences demonstrated in the evi- 
dence. Baylor v. Tyrrel] -....---.---.------.--__ 
The verdict of a jury in a personal injury case 
will not be set aside unless it is so clearly exorbi- 
tant as to indicate passion and prejudice, or dis- 
regard of the evidence, or controlling rules of law. 
Baylor v. Tyrrell ~...-_--.---.---.--__-~__-___-- 
Loss. of earning capacity, as distinct from loss of 
wages, salary, or earnings, is a separate element of 
damage. Baylor v. Tyrrell ~------.-.-.---.--___. 
Loss of earnings is an item of special damage and 
must be specifically pleaded and proved. Baylor 
vi. “Dyrrell? .222- 225222 So oak oe ese cose ces 
Proof of impairment of earning capacity may be 
had under general allegations of injury and damage. 
Baylor v. Tyrrell ~_------~----.----- ~~... 
Proof of an actual loss of wages or earnings is not 
essential to recovery for loss of earning capacity. 
Baylor. Tyrrell: ioc so sos soe te ee 
Recovery for loss or diminution of the power to 
earn in the future is based upon such factors as the 
plaintiff’s age, life expectancy, health, habits, occu- 
pation, talents, skill, experience, training, and in- 
dustry. Baylor v. Tyrrell ~-_._...--____________ 
Recovery for mental suffering or anxiety may be 
had provided the mental suffering or anxiety is a 
reasonably certain result or is reasonably appre- 
hended as a result of the injuries sustained. Baylor 
Vv. Wyrrell) 222-225 sc2secb see 23 east Po 
Where the entire leasehold is taken, the measure 
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of damages is the value of the leasehold. Balog 

Ve State. cc2-sechesssuesecul Sete Cees cen bral ees 826 
24. Where a part of a leasehold is taken or a leasehold 

is damaged, the measure of damages is the differ- 

ence between the value of the leasehold immediately 

before and immediately after the taking. Balog 

Ve tState .u2i. eet bes ee Soe oe 826 
25. It is the duty of the trial court to instruct the 

jury as to the proper basis upon which damages are 

to be assessed. Balog v. State __-..-.-..-_--._-_- 826 
26. The amount of damages sustained by a landowner 

for land taken for a public use is peculiarly of a 

local nature to be determined by a jury. The Su- 

preme Court will not ordinarily interfere with the 

verdict if it is supported by the evidence. Painter 

W. State cons see score et cele ee enc ch lose 905 


‘Deeds. 
An instrument, although in form a deed, which by 
its terms is to operate only after the death of the 
maker or grantor, is testamentary in its character, 
and passes no present estate in the premises therein 
described. Neylon v. Parker _-._..-.--~-_~-_---. 187 


Descent and Distribution. 

The rights of the administrator may be defeated if 
rents are not needed to pay debts, costs, and ex- 
penses, and rents subsequent to the death of de- 
ceased belong to the heirs unless so needed. Neylon 
Vs Parker. 22- 22 oot Sas Pe ee ee a 187 


Divorce. 
1. When a marriage relation is ‘extinguished by death 
prior to the time when a decree of divorce can go 
into effect, the subject matter is gone and the parties 
can never be divorced by operation of law. Parker 
vi (Comstock: 22.22.2222 S2cce ee coc eke ula wees 197 
2. In a divorce action the money and property inter- 
ests involved are only incidental to the principal 
object of the suit. Until the decree becomes op- 
erative as a divorce, the provisions of the decree, as 
to those incidental matters, cannot go into effect. 
Parker v. Comstock _-___-___~.-~-----~--~-~----- 197 
8. The provisions of the divorce decree herein deter- 
mining property rights did not become fully effec- 
: tive because of the death of the wife, and the sur- 
viving husband is not estopped by virtue of the 
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12.. 


entry of the decree from asserting his rights as 
surviving husband of the deceased. Parker v. 
Comstock, .2-.22--- 202 Jeo soe Se Sees ks 
Rule as to allowance of alimony and division of 
property in divorce case stated. Loukota v. Loukota 
There is no mathematical formula by which an 
alimony award can be exactly determined. Generally 
speaking, awards of the Supreme Court in cases of 


this kind vary from one-third to one-half of the. -~«: 


value of the property, depending on the facts and 
circumstances .of the particular case. Loukota v. 
Loukota . :222cscec. bie cease selec sake cece su 
In determining the provision to be made for the 
support of minor children in a divorce proceeding, 
their status and situation, and all other attendant 
circumstances should be considered, and an amount 
determined in accordance with the best judgment 
and sound discretion of the court. Johnson v. 
Johnson? soe o oleh et th 
Where there has been a change of circumstances, 
the same rule applies in determining whether child 
support payments should be increased or reduced. 
Johnson v. Johnson -__-..---_-._---.--~---_---_-- 
If the circumstances of the parties change, or it 
is for the best interests of the children, the court 
may from time to time on its own motion or on the 
petition of either parent revise or alter the divorce 
decree so far as custody, care, and maintenance of 
the children are concerned. Johnson v. Johnson __ 
The proceedings in a divorce case, with reference 
to an adjudication of child support, is a continua- 
tion of the divorce suit and one of its incidents. 
Johnson v. Johnson _-~_--~-~0---__---_-_-.---____-- 
The discretion of the trial court with respect to 
awarding or changing the support of minor children 
is subject to review, but the determination of the 
court will not ordinarily be disturbed unless there 
is a clear abuse of discretion or it is clearly 
against the weight of the evidence. Johnson v. 
Johnson ssoces we Sh see et es 
A judgment for child support may be revised or 
altered at any time as to future payments if the 
circumstances of the parties change or it shall be 
to the best interests of the children. Walters v. 
Walters) 1. 2252222+42-s2.2c5555 3 cebu 
A judgment for child ‘support may be modified 
only upon a showing of facts or circumstances which 
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have occurred since the judgment was entered. The 
judgment is res judicata as to all matters existing 
at the time it was rendered. Walters v. Walters _- 
A proceeding to modify a judgment for child sup- 
port is not a retrial of the original case or a review 
of the equities of the original decree. Walters v. 
Walters ;2-22 222522 cio sre eee koe eee 


The hearing before the trial court provided for in 
statute concerning the organization of sanitary and 
improvement districts is one in equity. Zwink 
vi -Ahlman -22520iscus2socwco se wsvec ies oc cacude 
Where articles of incorporation of sanitary and 
improvement district were shown to have been con- 
sidered by trial court, they may be considered as if 
made a part of the bill of exceptions. Zwink 
V. Ablman 2220022 223550 eh foe oe eee 
Where the owner of lands included in a proposed 
sanitary and improvement district seeks to have 
such lands excluded on the ground that they will not 
be benefited, the burden is on the landowner to 
satisfy the court that they will not be benefited. 
Zwink v. Ahlman _____~__-.------_-____-__-_____- 


The hearing and determination as to whether or not 
an easement by prescription exists across the right- 
of-way of a railroad company is not regulatory and 
not within the jurisdiction of the railway commis- 
sion. Village of Louisville v. Chicago, B. & Q. R.R. 
@0. tsotso- sus ee eset safe ese ot eee ee oe sa 
The mere fact that a purported easement by pre- 
scription crosses the right-of-way and tracks of 
a railroad company does not have the effect of 
lodging jurisdiction in the railway commission. The 
rights of a village in having such an issue deter- 
mined are no different than those of any other 
person or entity. Village of Louisville v. Chicago, 
B: & °Q.. RR: 'Co..: -22 fee ee once oe ak 
Subject to the easement of navigation, riparian 
owners are entitled to the possession and owner- 
ship of the soil formerly under the waters of the 
stream as far as the thread of the stream. Krum- 
Wiede v:. (Rose... .242-5 0 esevsceacssce cesses 
Rule as to necessary elements of an easement by 
prescription stated. Pierce v. Rabe ~____.___-_____ 
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To establish a prescriptive right to an easement, 
all of the elements of a prescriptive use and en- 
joyment must be established by clear, convincing, 
and satisfactory evidence. Pierce v. Rabe -__--_ 
Presumptions and burden of proof to establish an 
easement by prescription stated. Pierce v. Rabe __ 


Eminent Domain. 


1. 


The evidence as to the adaptability of property 
for certain uses must be limited to uses reasonably 
anticipated in the immediate future. Lybarger 
Vio State: c. ces tc o ese te. see to bees 
Evidence as to the value of property for a par- 
ticular use is not competent. Its adaptability for 
certain uses may be considered only in determining 
the reasonable market value of the land at the 
time it is taken or damaged. Lybarger v. State 
Witnesses should not be allowed to give their 
opinions as to the value of property for a particu- 
lar purpose, but should state its market value in 
view of any purpose to which it is adapted. Ly- 
barger v. State -._---------__--_--~-----------__ 
In eminent domain proceedings, an owner of land is 
entitled to recover such compensation as specially 
affects him, and not such as is suffered by the 
community generally or such as differ only in de- 
gree, and not in kind, from those suffered in common 
by the people of the whole neighborhood. Lybarger 
V. State wc5 2) cosets oh ote dees 
Rule as to recovery of special damages in eminent 
domain proceedings stated. Lybarger v. State __ 
The measure of damages for land taken for public 
use is the fair and reasonable market value of the 
land actually appropriated and the difference in the 
fair and reasonable market value of the remainder 
of the land before and after the taking. Lansman 
Wo tale, Rosh t oS Se Se ee 
In condemnation proceedings, where persons are 
shown to be familiar with the particular land in 
question, they may be permitted as witnesses to 
testify as to the value of the tract immediately 
before and immediately after the appropriation. 
Lansman v. State .--------------__- 22 
The amount of damages sustained by a landowner 
for land taken for a public use is peculiarly of a 
local nature to be determined by a jury. The Su- 
preme Court will not ordinarily interfere with the 
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verdict if it is supported by the evidence. Lans- 
manV:. State weolssceessses oi ee ibe cee hee cet 
Painter v: State .<-2-2-i22 teu ncn ssccese ses ees 
In condemnation proceedings, the owner of real 
estate taken can testify as to its value. Lansman 
V. (State: 22 cel eee cool ee tek oa ee ee 
Either lay or expert witnesses may be allowed to 
testify as to the value of land taken in eminent 
domain proceedings, the weight and credibility of 
their testimony being for the jury. Lansman v. State 
Under ordinary circumstances expert opinion evi- 
dence is to be considered and weighed by the triers 
of fact like any other testimony. Lansman v. State 
In a condemnation proceeding, when the evidence is 
conflicting, the verdict of a jury will not be set 
aside unless it is clearly wrong. Lansman v. State 
In a condemnation proceeding the weight and credi- 
bility of testimony of either lay or expert witnesses 
regarding value of land taken or value of the re- 
mainder immediately before and immediately after 
taking is for the jury. Lansman v. State -._-_--- 
Everything which affects the market value is to be 
taken into consideration. The burden of additional 
fencing, and like matters, are to be included, not 
by being added together item by item, but to the 
extent that, taken as a whole they detract from the 
market value of the property. Lansman v. State -- 
Measure of damages for determination of value of 
leasehold stated. Balog v. State _-.--.-.--_------ 
Where the entire leasehold is taken, the measure 
of damages is the value of the leasehold. Balog 
Vi. State 2c8e oa. ee ice ooo eee ee ea kes 
Where a part of a leasehold is taken or a leasehold 
is damaged, the measure of damages is the differ- 
ence between the value of the leasehold immediately 
before and immediately after the taking. Balog v. 
State? 22. si32c cesses Sole oe cows eeete sees 
Private property cannot be taken without compens- 
ation for public use under a police regulation re- 
lating strictly to the public health, the public morals, 
or the public safety any more than under a police 
regulation having no relation to such matters but 
only to the general welfare. Balog v. State ___.-_ 
The exercise of police power may or may not involve 
the taking of private property and it may or may not 
involve mere noncompensable inconvenience to the 
owner thereof. The distinction is not whether it is 
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21. 


22. 


23. 


26. 


Equity. 


a valid exercise of police power but whether or 
not the property itself is taken or damaged. Balog 
V... State: o56-5252255 4 Je ce eet ee boost 
The right of a landowner or lessee to just compen- 
sation for property taken or damaged for public 
use is guaranteed by the Constitution. Balog v. State 
An abutting property owner is entitled to recover 
the damages resulting from the destruction or ma- 
terial impairment by the State of his right of access 
to an existing highway. Balog v. State --.---__.- 
Whether the right of access to an existing high 
way has been destroyed or materially impaired is 
a question of fact which must be determined upon 
the particular facts in each case. Balog v. State 
All actual damages resulting from the exercise of 
the power of eminent domain, which diminish the 
market value of private property, may be recovered 
under the Constitution. Painter v. State _.._-.-__.- 
An abutting landowner has no vested interest in the 
flow of traffic past his premises. Ordinarily the 
mere diversion of traffic alone, regardless of the 
fact that a part of condemnee’s land is taken for 
which compensation is paid, will not support a 
judgment for consequential damages to the remain- 
ing land. Painter v. State -.__-_---___._________ 
The fact that a property owner or those desiring 
to enter his property may have to travel a cir- 
cuitous and longer route to reach certain points be- 
cause of traffic regulations changing the direction of 
traffic does not give rise to an injury different in 
kind from that sustained by the general public, and 
affords no basis for an action for damages. Painter 
Vis tALe oS 55 es rt St ht St oe, 
Incidental damages sustained by an owner of real 
property because a street was changed from a two- 
way street to a one-way street adjacent to con- 
demnee’s property are the result of the exercise of 
the police power, and are not ordinarily compen- 
sable in eminent domain proceedings. Painter v. 
State hehe sse san eee Let Le cs ee 


The hearing before the trial court provided for in 
statute concerning the organization of sanitary and 
improvement districts is one in equity. Zwink v. 
Ahimani: 222i822242sshosey aso ern Se se ee 
Where a court of equity has obtained jurisdiction of 


949: 


826 


826 


826 


826 


905 


905 


905 


905 


15 


950 


Estoppel. 


INDEX [Vot. 


a case for any purpose, it will retain it for all, and 
will proceed to a final determination of the case, 
adjudicate all matters in issue, and thus avoid un- 
necessary litigation. Zwink v. Ahlman --.-_-~-.- 
In an equity case, the Supreme Court will take 
into consideration the fact that the trial court ob- 
served the witnesses and their manner of testifying, 
and must have accepted one version of the facts 
rather than the other. Van Donselaar v. Conkey 
An action to quiet title to real estate and to en- 
force a contract and agreement is an equitable action 
and is tried de novo in the Supreme Court. Neylon 
Vi Parker’ 222602 22s so 2s st ee beh scece 
An appeal from the ruling in the county court on 
statutory allowances, rights of homestead, and the 
determination of the interest of a surviving spouse 
is triable as a suit in equity. Parker v. Comstock 
The district courts of this state, being courts of 
general equity jurisdiction, are not limited in the 
exercise of such jurisdiction by statute. Parker 
v. Comstock ~_----------------------------------. 
A court of equity, in dealing with legal rights, 
adopts and follows the rules of law in all cases to 
which those rules are applicable. Whenever there 
is an explicit statute or a direct rule of law gov- 
erning the case in all its circumstances, a court of 
equity is as much bound by it as would be a court 
of law. McCauley v. Stewart _.__--.--._-_.______ 


An insurance company may be estopped from denying 


Evidence. 
1; 


liability where, by its course of dealing and the 
acts of its agent, it has induced the insured to 
pursue a course of action to his detriment. Keene 
Coop. Grain & Supply Co. v. Farmers Union Ind. 
Muti Ins? Co. oo i 2ce8 oe ene eee 


Courts will generally take judicial notice of geo- 
graphical conditions. State ex rel. Finigan v. Nor- 
folk Live Stock Sales Co., Inc. ----__-_-~-______- 
The evidence as to the adaptability of property for 
certain uses must be limited to uses reasonably 
anticipated in the immediate future. Lybarger v. 
Dtate: teas se Se eae ee a ak ee 
Evidence as to the value of property for a particular 
use is not competent. Its adaptability for certain 
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uses may be considered only in determining the 
reasonable market value of the land at the time it is 
taken or damaged. Lybarger v. State -_--~--_-- 
Witnesses should not be allowed to give their opin- 
ions as to the value of property for a particular 
purpose, but should state its market value in view 
of any purpose to which it is adapted. Lybarger 
V:. State 2222322052222 feces c te Soe esse 
The parol evidence rule is not merely one of evidence 
but is a rule of substantive law. Reorganized 
Church of Jesus Christ y. Universal Surety Co. --_- 
When a written contract has been unconditionally 
delivered, a contemporaneous oral agreement, pro- 
viding that the contract is not to be performed if a 
certain condition or contingency should occur, can- 
not be shown. Reorganized Church of Jesus Christ 
v. Universal Surety Co. .-.---------------------- 
Circumstantial evidence is defined as the attendant 
facts and circumstances from which a principal fact 
may be inferred by the usual processes of 
reasoning. Where the existence of the attendant 
facts and circumstances is testified to by witnesses, 
the evidence of the principal fact is said to be direct 
or positive. State v. Lewis ~.--.----__---__--__- 
The evidence of witnesses as to acts done and 
words spoken by a defendant as the basis for an 
opinion that the defendant was under the influence of 
intoxicating liquor is direct or positive, and not cir- 
cumstantial. State v. Lewis _..----_-_--____.____ 
Where opinion evidence is based on direct or positive 
evidence, as distinguished from circumstantial evi- 
dence, it will be considered by the jury in the same 
manner as other direct or positive evidence, and a 
request for a cautionary instruction may be denied 
without prejudicing the rights of the defendant. 
State. v.. Lewis: 22. e. see se eee oe ee aks 
Evidence of custom and usage is not admissible to 
vary or contradict the clear and unambiguous terms 
of an express contract. Keene Coop. Grain & Sup- 
ply Co. v. Farmers Union Ind. Mut. Ins. Co. __--_- 
Error in the admission of evidence is presumed 
to be prejudicial unless it clearly appears from 
the record in the case that it did not affect unfavor- 
ably the party against whom it was admitted. 
Keene Coop. Grain & Supply Co. v. Farmers Union 
Ind... Mut. Ins.:Co.. 2222255sn 52 enn cc ese eeee ene 
A voluntary statement made by the defendant at a 
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preliminary examination before a magistrate is 
admissible as an admission or confession at a 
subsequent trial. State v. Snell ~.---------..---- 
In the absence of a showing that the defendant was 
represented by counsel, or of an effective waiver 
of the right to counsel, evidence that the defendant 
entered a plea of guilty at a preliminary exam- 
ination in the county court was not admissible. State 
vi Snell 220 s2c oe eo ste eee ee = 
Rule stated as to when evidence of the commission 
of another crime may be shown. State v. Snell ~- 
A defendant may not predicate error on the admis- 
sion of evidence to which no objection is made at the 
time it is offered. State v. Snell ~-..._---_-----_- 
Limits of disclosure required under discovery statute 
stated. Mecke v. Bahr --.-__-.----..-_----------- 
Rule as to the admissibility of parol .evidence to 
vary or add to the consideration expressed in a 
written instrument stated. Bishop Cafeteria Co v. 
Ford) waco ee Se oe owes. ese east eee 
Evidence of an offer or desire to compromise, con- 
sisting of a direct offer to buy peace, or settle a 
controversy without respect to legal liability, is 
not admissible against the person making it. Bishop 
Cafeteria Co. v. Ford ~-.------.----------------.- 
Objections to questions on cross-examination, which 
range beyond the scope of the direct examination, are 
properly sustainable on that ground. Odom v. Willms 
The reception of evidence collateral to the main issue 
is within the sound legal discretion of the trial 
court. Balog v. State --.--_----------.-------- 


and Administrators. 

By statute, the right of possession of all real as 
well as personal property is conferred on the 
executor or administrator until the estate has been 
settled. Neylon v. Parker -.--.---.--------.---_- 
The rights of the administrator may be defeated if 
rents are not needed to pay debts, costs, and ex- 
penses, and rents subsequent to the death of de- 
ceased belong to the heirs unless so needed. Nelyon 


‘Ws Parker eds os. ecco uke eee cee cece 


False Pretenses. 


1. 


In the ease of a charge of obtaining money by 
false pretenses, proof that the defendants received 
a check, -which was paid, is sufficient to sustain. 
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Fences. 


Fixtures. 


Fraud. 


the allegation that the defendants obtained “money.” 
State v. Jarrett -..-...-..-..._--_---~----------- 
In the case of a charge of obtaining money by false 
pretenses, if the defendants received a check or 
draft which was paid, there is no variance in the 
charge and the proof. State v. Jarrett ------.--~_- 


The purpose of fencing statutes is to protect lives 


1. 


and property. The changes in condition which re- 
quire a statute once held valid to be declared invalid 
ordinarily apply to conditions which remove or re- 


953 


459 


459 


duce the need for and the purposes of the act. Lin- , 


enbrink v. Chicago & N. W. Ry. Co. ------------ 


Articles which may or may not become attached to 
the freehold, according to circumstances, will retain 
their character of personalty by virture of a con- 
tract between vendor and vendee to that effect, 
when the rights of innocent purchasers relying upon 
their apparent character are not involved. Stibor 
Vin Farrell: 22. 2occcoe5 bok ones oc ee wees os esce: S 
Buildings, such as corn cribs, situated upon a farm, 
are of a general class which a prospective buyer 
inspecting the farm would have a right to assume 
are a part of the freehold. They are not such as to 
put him upon inquiry in reference thereto, even 
though he may know that the farm is occupied 
by a tenant. Stibor v. Farrell _.---.-...-_.--_-_ 
As between the vendor and purchaser of real estate, 
the rule for determining what is a fixture is strongly 
construed against the vendor. Whatever is essen- 
tial for the purposes for which the realty is used, 
and which has actually or constructively been an- 
nexed is a fixture, and passes to the grantee unless 
it is excepted from the operation of the deed. 
Stibor v. Farrell ~------------.-.---_-_22-_ ee 


Fraud and misrepresentation are never presumed. 
Ordinarily, in a law action fraud and misrepresenta- 
tion must be established by a preponderance of the 
evidence by the party alleging them. Murphy Fi- 
nance Co. v. Fredericks ---__-.----._____-- oie 
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in the nature of deceit, must not consist merely of 
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Guaranty. 
Where a guaranty agreement contains an absolute 
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promises to be performed in the future. Ordinar- 
ily they must be representations of existing facts. 
Beveridge v. Miller-Binder, Inc. ..--..-.----..--- 
In cases where there has not been a rescission, the 
remedy is damages for the fraud. The burden in such 
cases is on the person alleging the fraud or mis- 
representation to prove it and the amount of his 
damages. The measure thereof is the difference 
between the article or thing if it had been as rep- 
resented and its actual value. Beveridge v. Miller- 
Binder; “Ine. css 52s sock eke sce scs ee peel 


A natural gas company transmitting gas to its cus- 
tomers owes a duty to the public to exercise a de- 
gree of care commensurate with the danger in- 
volved in the transaction of its business. Whit- 
ington v. Nebraska Nat. Gas Co. ____-------..__ 
A gas company owes the duty to the general public 
to so operate its business and maintain its pipes 
as to prevent the escape of gas therefrom in such 
quantities as to become dangerous to life or prop- 
erty. Whittington v. Nebraska Nat. Gas Co, ___- 
Public utility distributing natural gas for public 
use must exercise every reasonable precaution to 
avoid injury or death by escape of gas while it is 
being carried through its pipes to the consumer, 
and the care required must be commensurate with 
danger which it is the utility’s duty to avoid. Whit- 
tington v. Nebraska Nat. Gas Co. -.__---___----._ 
Public utility distributing natural gas for public 
use must not only install pipes and fittings of 
good material and workmanship but must see that 
equipment when installed and laid is maintained in 
a reasonably safe condition. Whittington v. Ne- 
braska Nat. Gas Co. ___-_--.------------_____-- 


promise to pay the debt of another upon written 
demand, the filing of a petition satisfies the re- 
quirement of a written demand and the plaintiff 
is not required to allege or prove a written demand. 
Arthur Fulmer St. Louis, Inc. v. Auto-Re-Nu-Inc. 


Habeas Corpus. 


1, 


The writ of habeas corpus has been extended to, 
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12, 


and may be used in controversies regarding the 
custody of infants. Such proceedings are governed 
by considerations of expediency and equity, and 
should not be bound by technical rules of practice. 
State ex rel. Cochrane v. Blanco —_-_._-.-----_--- 
After the court’s jurisdiction has been invoked by 
habeas corpus petition seeking custody of a child, 
the child is a ward of the court and its welfare lies 
in the hands of the court. State ex rel. Cochrane 
WV. Blanco: 22.4250 44 ce ee eke 
The sufficiency of the statements of the petition 
of relator to justify a writ of habeas corpus may 
be tested before making return thereto by.a motion 
to quash the writ. Case v. State __--___.--._ = 
The remedy of habeas corpus is not demandable of 
course, but legal cause must be shown to entitle 
a petitioner to the benefit of it. Case v. ‘State __-- 
Habeas corpus is not available to discharge a pris- 
oner from a sentence of penal servitude if the court 
imposing it had jurisdiction of the offense and of 
the person charged with the crime, and the sentence 
was within the power of the court. Case v. State 
It is for the Supreme Court of this state to de- 
cide what issues are justiciable in an application 
for a writ of habeas corpus made to the courts of 
this state. Case v. State -_..---.--..--__-__.._-___ 
Habeas corpus cannot be used as a substitute for 
a writ of error. Case v. State _-.-_----_--___---~_ 
Habeas corpus is a collateral and not a direct pro- 
ceeding when regarded as a means of attack upon 
a judgment sentencing a defendant. Case v. State 
Habeas corpus is a proper proceeding to determine 
the right to the custody of a minor child. Christoph- 
erson v. Christopherson ~-__..---__----------~_.-- 
Ordinarily, the basis for the issuance of a writ 
of habeas corpus is an illegal detention, but in the 
case of a writ sued out for the detention of a child, 
the law is concerned not so much about the illegality 
of the detention as about the welfare of the child. 
Christopherson v. Christopherson ~--------_-.----- 
To obtain release by habeas corpus the judgment 
or sentence must be more than merely erroneous; 
it must be an absolute nullity. Draper v. Sigler ___ 
Habeas corpus is regarded as a collateral and not 
a direct proceeding when used as a means of at- 
tack upon a judgment sentencing a defendant. Draper 
Wie Igler : 2S 2 one eee kee ieee eee ek 
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If the owner of land encloses it with a fence and 
installs. gates therein at the entrance and exit 
where the right-of-way is claimed across the tract, 
it is evidence that he recognizes the right of those 
who use the road to continue to use it. Pierce v. 
Rabé:custe sake eose tate ete sls ot 
It is not indispensable to the establishment of a 
highway by prescription that there has been no 
deviation in the line of travel. Slight changes in 
the line of travel are permitted. Pierce v. Rabe __.. 


Rule as to effect of change of route of highway 
established by prescription stated. Pierce v. Rabe 
Change in the course of a road after the right of 
the public is established by use for the statutory 
period does not defeat the public right to the use 
of the road as previously established. Pierce v. 
Rabe: soci osecseccs Von eee Se eco cee 


The right of an owner of property abutting on a 
street or highway to ingress and egress to and from 
his premises by way of the street is a property 
right in the nature of an easement in the street 
which he cannot be deprived of without due process 
of law and compensation for his loss. Balog v. State 


An abutting property owner is entitled to recover 
the damages resulting from the destruction or ma- 
terial impairment by the State of his right of access 
to an existing highway. Balog v. State _-._-___-__ 
Whether the right of access to an existing high- 
way has been destroyed or materially impaired is a 
question of fact which must be determined upon the 
particular facts in each case. Balog v. State ~-_--_ 


An abutting landowner has no vested interest in 
the flow of traffic past his premises. Ordinarily the 
mere diversion of traffic alone, regardless of the fact 
that a part of condemnee’s land is taken for which 
compensation is paid, will not support a judgment 
for consequential damages to the remaining land. 
Painter v. State ~_--.--_--__--.-------------~---- 


The fact that a property owner or those desiring to 
enter his property may have to travel a circuitous 
and longer route to reach certain points because of 
traffic regulations changing the direction of traffic 
does not give rise to an injury different in kind from 
that sustained by the general public, and affords no 
basis for an action for damages. Painter v. State 
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Indictments and Informations. ; 
Where the statute states the elements of the offense, 


Infants. 


1. 


it is sufficient, under Article I, section 11, of the 
Constitution of Nebraska, if the information de- 
scribes the offense in the language of the statute. 
State: Vv; Jarrett 220-4202. c24 oe Soe see to Se 


The writ of habeas corpus has been extended to, and 
may be used in controversies regarding the custody 
of infants. Such proceedings are governed by 
considerations of expediency and equity, and should 
not be bound by technical rules of practice. State 
ex rel. Cochrane v. Blanco _-----------------~--- 
After the court’s jurisdiction has been invoked by 
habeas corpus petition seeking custody of a child, 
the child is a ward of the court and its welfare lies 
in the hands of the court. State ex rel. Cochrane 
Vi. Blane0’ 222-2 canto oc lab soca ee 
The jurisdiction of a state to regulate the custody 
of infants found within its territory arises out of 
the power that every state sovereignty possesses as 
parens patriae to every child within its borders to 
determine its status and the custody that will best 
meet its needs and wants. State ex rel. Cochrane 
Vor -Dlaneost jot 0c ee te Boe re te eee 
When a controversy arises as to the custody of a 
minor child between a parent and a third person, 
the custody of the child is to be determined by the 
best interests of the child, with due regard to the 
superior rights of a fit, proper, and suitable parent. 
State ex rel. Cochrane v. Blanco __--.---._._____ 
The courts may not properly deprive a parent of the 
eustody of a minor child unless it is shown that 
such parent is unfit to perform the duties imposed 
by the relationship, or has forfeited that right. 
State ex rel. Cochrane v. Blanco ___-------_-_----- 
The indifference of a parent for a child’s welfare 
over a long period of time, and the willingness that 
others should assume the obligations of parents in 
his stead is a material element in determining wheth- 
er a parent has forfeited or abandoned his natural 
right to the custody of the child. State ex rel. 
Cochrane v. Blanco ~___..-_--..22---...__-__-___- 
The desires of children 15 and 11 years of age 
should be given important, though not controlling, 
consideration in the determination as to whom their 


957, 


459 


149 


149 


149 


149 


149 


149 


958 


Injunction. 
1. 


INDEX [Vou. 177 


custody should be awarded. State ex rel. Cochrane 
V. Blanco 35-0225 24-20 eG So Seek 


The owner of real estate has the legal right to use 
and operate his land free from repeated acts of tres- 
pass. An injunction will issue to restrain such 
acts, especially where committed under a claim 
which indicates that the trespass will be continued. 
Van Donselaar v. Conkey _---------------------- 
Equity will afford relief by the process of injunc- 
tion against repeated acts of trespass, especially 
where committed under a claim which indicates a 
continuance and constant repetition of it. Van 
Donselaar v. Conkey --.-------~------------~----- 
An injunction will not be granted unless the right 
is clear, the damage irreparable, and the remedy 
at law inadequate to prevent a failure of justice. 
City of Omaha v. Rubin ~_-_.-~-_--_-_----_------. 
A writ of injunction is not wholly a writ of right 
and may be withheld, in the discretion of the court, 
when it is likely to inflict greater injury than the 
grievance complained of. City of Omaha v. Rubin 
Rule stated as to power of courts by injunction to 
eontrol the decisions of administrative agencies. 
Galstan v. School Dist. of Omaha _--.__---__-_--_ 
Injunctive relief will not, in the absence of an 
abuse of discretion, issue to control the acts of 
school boards and county superintendents within the 
limits of the powers conferred on them. Board of 
Education v. Winne ~____--...-_-------------_--- 
Unlawful acts or acts beyond the scope of the 
powers of such officers may be enjoined where 
there is no other adequate remedy available on the 
complaint of one whose property rights will be ir- 
reparably injured thereby. Board of Education 
v. Winne —.--_-------- Sil ae Og OOS Ra OEE Res CO, 
A resident taxpayer, as such, and without proof of 
peculiar interest or injury to himself, may enjoin 


the illegal expenditure of money by a public board . 


or officer. Midwest Employers Council, Inc. v. City 
of Omaha: -22222.--52feeesslecsssees etescecsole 
A litigant, instead of resorting to an equitable 
remedy, is not obliged to take the risk of prosecution, 
fine, imprisonment, and loss of property in order 
to test the constitutionality of a city ordinance. 
Midwest Employers Council, Inc. v. City of Omaha 
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Insurance. 
1. The word “immediate” in referring to the notice 


required in an insurance policy means with rea- 
sonable celerity, with reasonable and proper dili- 
gence, and what is a reasonable time depends upon 
all the facts and circumstances of each particular 
case. Keene Coop. Grain & Supply Co. v. Farmers 
Union Ind. Mut. Ins. Co. ---_----~--.-------------_ 
Proper construction of provision in fire insurance 
policy as to notice and proof of loss stated. Keene 
Coop. Grain & Supply Co. v. Farmers Union Ind. 
Mut;\Ins: 'Co. on. 22222552263 ooo Seek eos ee 
An insurance company may be estopped from deny- 
ing liability where, by its course of dealing and the 
acts of its agent, it has induced the insured to 
pursue a course of action to his detriment. Keene 
Coop. Grain & Supply Co. v. Farmers Union Ind. 
Mut. Ins, i@or 12-2036 coc en ee 
A course of conduct by the agent of a fire insur- 
ance company which reasonably induces the insured 
to believe that the company will not require strict 
compliance with the notice of loss and proof of loss 
requirements of the policy constitutes a waiver of 
strict compliance with these requirements. Keene 
Coop. Grain & Supply Co. v. Farmers Union Ind. 
Mut:.\Ins: -Co;; 2sessc30eesseo es oa nace es 
In the absence of a provision in the policy that 
the failure to furnish a proof of loss within the 
time required shall work a forfeiture of the insur- 
ance, the fact that the insured did not strictly com- 
ply with this requirement of the policy will not 
defeat recovery. Keene Coop. Grain & Supply Co. 
v. Farmers Union Ind. Mut. Ins. Co. --._._--______ 
An insurance company may waive requirements of 
the policy concerning notice of loss and proof of 
loss by the conduct of its agents, and a provision 
in the policy requiring any waiver to be in writing 
has no reference to proof of loss and other require- 
ments to be performed after a loss has occurred. 
Keene Coop. Grain & Supply Co. v. Farmers Union 
Ind. Mut. Ins. Co. __--___--_-__- eee 
A provision in a fire insurance policy against an 
increase in hazard is generally considered to relate 
to a change in the use of the property and not to 
prohibit the making of necessary repairs to the 
property. Keene Coop. Grain & Supply Co. v. 
Farmers Union Ind. Mut. Ins. Co. _---__----_---__ 
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Limits of disclosure required under discovery stat~ 
ute stated. Mecke v. Bahr --_-_.~--------.-.--. 
A contract of insurance should be given a reason- 
able construction so as to effectuate the purpose 
for which it was made. In cases of doubt, it is to 
be liberally construed in favor of the insured. Kent 
v. Dairyland Mut. Ins. Co. --..-__-_-.-.----------- 
An insurance policy should be construed in the same 
manner as any other contract in order to give effect 
to the intent of the parties at the time it was made. 
Kent v. Dairyland Mut. Ins. Co. -.--.-..--...----_ 
The language used in an insurance policy should 
be considered not in accordance with what the in- 
surer intended the words to mean, but what a rea- 
sonable person in the position of the insured would 
have understood them to mean. Kent v. Dairyland 
Mut:: Ins: Coy cc scesenie oe oot accede eee ected 
If the contract was prepared by the insurer and 
contains provisions reasonably subject to different 
interpretations, one favorable to the insurer and 
one advantageous to the insured, the one favor- 
able to the latter will be adopted. Kent v. Dairy- 
land Mut. Ins. Co. ~------------------.--------.- 
By statute no policy of insurance shall be issued 
upon any property except in the name of some 
party having an interest in the property. Kent v. 
Dairyland Mut. Ins. Co, -------------------------- 
An insured is the person in whose favor the contract 
is operative and who is indemnified against, or is 
to receive a certain sum upon, the happening of a 
specified contingency or event. Kent v. Dairyland 
Mut:: Ins: Co.. ..22c2s2osse5e02245sce5 sees Sete 
Where property is owned jointly, and so insured, 
one owner cannot cancel the policy of insurance 
without the consent of the coinsured. Kent v. Dairy- 
land Mut. Ins. Co. .------.---------------------- 


Legislative Bill 11, adopted by the Seventy-fourth 
(Extraordinary) Session of the Legislature of Ne- 
braska, 1963, and becoming operative December 16, 
1963, is a bill for the regulation of interest on 
money. State Securities Co. v. Ley ~-------__-_. 
The power of the Legislature to regulate interest 
on money is limited by Article ITI, section 18, Con- 
stitution of Nebraska, which provides that it may 
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not be done by local or special laws. State Secu- 
rities Co. v. Ley ...--------.--_------------------ 
By Article III, section 18, of the Constitution of 
Nebraska, the Legislature is prohibited from pass- 
ing local and special laws regulating the interest on 
money. It prohibits class legislation which does 
not operate equally and uniformly upon all members 
of the class brought within its operation. State 
Securities Co. v. Ley -__---.-_-.--------------+-~. 
Legislative Bill 11 adopted by the Seventy-fourth 
(Extraordinary) Session of the Legislature of Ne- 
braska, 1963, is a special law regulating interest 
on money and granting to certain groups special 
and exclusive privileges, immunities, and franchises 
in violation of the Constitution of Nebraska, Article 
III, section 18, and Article I, section 16. State 
Securities Co. v. Ley ---.---------.---------~---- 


Intoxicating Liquors. 


1. 


The evidence of witnesses as to acts done and words 
spoken by a defendant as the basis for an opinion 
that the defendant was under the influence of in- 
toxicating liquor is direct or positive, and not cir- 
cumstantial. State v. Lewis _----.-------~------- 
Testimony tending to prove that a person is under 
the influence of intoxicating liquor may come from 
a nonexpert witness and, after detailing the facts 
upon which his opinion is based, he may give his 
opinion as to whether or not such person is under 
the influence of intoxicating liquor. State v. Lewis 
By statute it is unlawful for any person to operate 
or be in the actual physical control of any motor 
vehicle while under the influence of intoxicating 
liquor, and punishment is provided for a second 
offense. State v. Fox ~__-_---------.------------- 
By statute certain tests are provided which may be 
made to determine the alcoholic content present in 
the body fluid of a person charged with driving a 
motor vehicle while under the influence of intoxi- 
cating liquor. State v. Fox -_.-----------.-_..- 
State. vio Berg 222-52 Sh o2s at sie ane sessile lk 
By statute, such tests to be considered valid shall 
be performed according to methods approved by the 
Department of Health and by an individual pos- 
sessing a valid permit issued by such department 
for ‘such purpose. State v. Fox —----.__._______ 
A statute providing that a presumption of intoxi- 
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cation arises under a determination that the amount 
of alcohol in the subject’s body fluid at the time 
in question is 0.15 percent or more by weight, as 
shown by chemical analysis, is in derogation of the 
common law and subject to strict construction. State 
Ve. IWOXs safe ees et ee a oe ie 
By statute it is unlawful for any person to operate 
or be in the actual physical control of any motor 
vehicle while under the influence of intoxicating 
liquor, and punishment is provided for such offense. 
State: v.: Berg: 222 2. o22 255222 vosec cbse tee oe 
The observations on the part of a witness are an 
essential part of his opinion on intoxication. Ordi- 
narily such facts must be provided as a foundation 
for the reception of a lay witness’ opinion testimony 
as to intoxication. State ex rel. City of St. Paul 
Veo Rutten: 22222 sss 2k ei ne ee ee eS 
Actual observations by a lay witness of a defendant 
charged with intoxication must be made within a 
time period reasonably related to the time it is 
charged he was intoxicated. State ex rel. City of 
St. Paul v. Rutten ~..._--.-- eee 
Evidence as to the obtaining of a specimen of body 
fluid, including urine, at or near the time in ques- 
tion, is admissible as relevant and competent evi- 
dence on the issue of intoxication. State v. Schwade 


Abuse of a former judge, directed toward his action 
as a judge, is conduct which would tend to bring 
discredit on the judiciary. State ex rel. Nebraska 
State Bar Assn. v. Rhodes ------.___-----_-______ 
The terms “Kangaroo Court” and “Kangaroo Judge” 
are terms of contempt and utter disrespect, and their 
use tends to bring discredit on the judiciary. State 
ex rel. Nebraska State Bar Assn. v. Rhodes ______ 
The fact that an attorney believes a characterization 
of a court as a “Kangaroo Court” to be correct is 
no defense in a disbarment action, because a lawyer 
is presumed to know the proper method of securing 
redress if he feels aggrieved by the actions of a 
court. State ex rel. Nebraska State Bar Assn v. 
Rhodes: 22522552 scesnde eso ee ee ecdetes lies 


Judgments. 


24 1. 


A motion for summary judgment is properly sus- 
tained where there is no genuine issue as to any 
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10. 


material fact and the moving party is entitled to 
judgment as a matter of law. Kidder v. Wright ~~ 
A final judgment is one that disposes of the case 
either by dismissing it before hearing is had upon 
the merits, or after trial by rendition of judgment 
for the plaintiff or defendant. Kometscher v. Wade 
Legislative Bill 17, Seventy-fourth (Extraordinary) 
Session of the Legislature of Nebraska, 1963, found 
not to be applicable to judgments entered on the 
merits in the trial court and pending herein on 
appeal. Kometscher v. Wade .-.._--------------.- 
A judgment rendered by a court of competent juris- 
diction determining the rights of the litigants on a 
cause of action or defense is an effectual bar against 
future litigation over the same right determined by 
such judgment, and is for all time, unless reversed 
or modified, binding on the parties. and their privies 
in estate or in law. Summers v. Summers __---__- 
When the judgment is regular upon its face and 
was given in an action where the court had jurisdic- 
tion of the offense and of the person of the defend- 
ant, extrinsic evidence is not admissible to show its 
invalidity. Case v. State -.----------.-_---_-_.. 
In considering a motion for summary judgment the 
courts should view the evidence in the light most 
favorable to the party against whom it is directed, 
giving to that party the benefit of all favorable 
inferences that may reasonably be drawn therefrom. 
Bishop Cafeteria Co. v. Ford ..-__-...-.---_-___---- 
It is not the purpose of the summary judgment 
procedure to require a plaintiff to reveal in de- 
tail the evidence he expects to produce to prove the 
allegations of his petition. Bishop Cafeteria Co. 
V:, Bord: oc seo Sscs lee ee tee Sede sees Se 
A motion for summary judgment is not a substitute 
for a demurrer, a motion to dismiss, or a motion for 
judgment on the pleadings. Bishop Cafeteria Co. 
Vi Bord: 2232226022 sate ee Ss ee 
The evidence offered on a motion for summary 
judgment is for the purpose of showing that no 
issue of fact exists, not to try issues on pleadings, 
depositions, and affidavits which constitute only a 
part of the evidence available on a trial on the merits. 
Bishop Cafeteria Co. v. Ford -_---_---------------- 
In order for the movant to obtain a summary judg- 
ment it must be shown: First, that there is no 
genuine issue as to any material fact in the case and, 
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second, that movant is entitled to judgment as a 
matter of law. Bishop Cafeteria Co. v. Ford ---- 
When a trial by jury has been had, judgment must 
be rendered by the court and entered by the clerk 
in conformity to the verdict, unless it is special, or 
the court order the case to be reserved for future 
argument or consideration. Northwestern Public 
Service Co. v. Juhl —--__-_-__.-.____-_--.-_------- 


The nature and extent of voir dire examination rests 


Labor. 


in the discretion of the trail court. If a party makes 
no challenge for cause and accepts the jurors, ordi- 
narily he waives any objection to their selection as 
jurors. Thorpe v. Zwonechek __.___-______-_----- 


The state is vested with the power and has entered 


the field of labor, and has not delegated to the 
city of Omaha any power to enact by its city coun- 
ceil ordinances relating to labor relations and prac- 
tices, and civil rights. Midwest Employers Council, 
Ine. v. City of Omaha --------..--------------.- 


Landlord and Tenant. 


1. 


In the absence of an agreement or circumstances in- 
dicating a contrary intent, the law will imply an 
agreement on the part of the tenant to pay the land- 
lord the reasonable value for his use and occupa- 
tion. Ryan v. Nelson _--------------------------- 
A lessor is bound to exercise reasonable care in 


_keeping premises used in connection with but not 


demised to the lessee reasonably safe for those 
having lawful occasion to use them for the purpose 
for which they were intended. Schwab v. Allou 
Corp: =25222 Shenson eto ons se ceciceesseck 
Rule as to liability of landlord to tenant for re- 
moval of ice or snow stated. Schwab v. Allou Corp. 
Where the covenant for a renewal of a lease is 
general, the new lease is upon the same general 
terms and conditions as the old lease, which are 
applicable to the renewal period. Bishop Cafeteria 
Co ;-Vo. Rord™ £22. ooo. Sane Soe ee eleh a ei esseosec cus 
Whether a particular clause in an original lease 
is applicable to the new situation arising on the 
tenant’s holding over depends, not upon the mere 
wording of the clause or whether the clause is 
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usual and ordinary, but upon the nature of the 
clause. Bishop Cafeteria Co. v. Ford -_--------- 


Where a tenancy is terminated between rent days, 
there is no apportionment of the rent so as to enable 
the lessor to recover a proportionate part. A lessor 
cannot apportion rent under a lease at an annual 
rent and recover for part of a year, where, under 
a proviso in the lease, he terminates the tenancy 
before the end of a rent year, if the lease does not 
provide for such apportionment. Bishop Cafeteria 
Coe Vi Bord: 2 ssn seco v erent ele kee eh eee 


In the absence of agreement to the contrary, rent 
does not accrue until the tenant has enjoyed the 
use of the land for the period for which it is pay- 
able. Bishop Cafeteria Co. v. Ford ~_.---_--~----_- 
Measure of damages for determination of value of 
leasehold stated. Balog v. State _--._-------_-- 


Limitations of Actions. 


1. 


Mandamus. 
1. 


Title to land becomes complete in the adverse occu- 
pant when he and his grantors have maintained an 
actual, continuous, notorious, and adverse posses- 
sion thereof, claiming title to the same against all 
persons for 10 years. Fitch v. Slama —-____-____-~ 
An action brought to enforce the provisions of Fire- 
men’s Pension Act is an action upon a liability 
created by statute and, in the absence of a limita- 
tion in the act itself, is barred in 4 years from 
the time a suit may be maintained thereon. State 
ex rel. McIlvain v. City of Falls City ~-.-__._.-_- 
A special statute of limitations, where applicable, 
controls over a general statute of limitations be- 
cause the special statute is the one that more prop- 
erly expresses the legislative will. Stacey v. Pantano 


Mandamus is a proper remedy to require a city of 
the first class having a paid fire department to 
place a fireman on the retired list after he has 
served 21 years and elects to retire from active 
service. State ex rel. McIlvain v. City of Falls City 
The discretion of a public officer cannot be con- 
trolled by mandamus, but when a specific duty is 
made plain by statute, and the officer is not given 
any discretion in the matter, one for whose benefit 
the duty is performed may compel its performance by 
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mandamus. State ex rel. McIlvain v. City of Falls 
City”. ~soessci esos eon oc soles a So ee 


The recording act is intended to protect the security 
holder, not to give a mortgagor an opportunity to 
take advantage of those to whom he sells. Stibor 
Ve. Warvell) <2) eee eo eew chee te se See 
Affirmative action must be taken by the mortgagee 
to accelerate the maturity of mortgage debt. Until 
such action is taken, the provision for accelera- 
tion has no operation. United Benefit Life Ins. Co. 
ve HolMan) 2.22262 2222 sn ce cse sect eco nt sk ee ke 
The exercise of the option to accelerate the maturity 
of a debt provided for in an acceleration clause must 
be made in a manner clear and unequivocal, so as to 
leave no doubt as to the mortgagee’s intention. 
United Benefit Life Ins. Co. v. Holman ___-----_..-- 
The option to accelerate maturity of mortgage debt 
is effectively exercised by manifesting the fact in 
such a manner as to apprise the mortgagor of the 
mortgagee’s intention. United Benefit Life Ins. 
Co.-v. Holman: o2c22.ccsesooeccsbusconbovs Sec lcs 
The institution of a suit is not an exclusive method 
of exercising the option provided in an acceleration 
clause. United Benefit Life Ins. Co. v. Holman _-_ 
If a default exists in the payments due on a mortgage 


"and the option to accelerate is exercised by the mort- 


10. 


gagee, the effect thereof cannot be defeated by the 
mortgagor without the concurrence of the holder 
of the mortgage. United Benefit Life Ins. Co. 
¥.. Holman,-o2. so eet ob eee ck eae 
The rightful exercise of the option, to accelerate 
the maturity date of the mortgage, terminates the 
right of the mortgagor to compel acceptance by the 
mortgagee of the defaulted monthly payments in ar- 
rears. United Benefit Life Ins. Co. v. Holman __ 
A provision in a mortgage for the acceleration of 
the maturity date is not a forfeiture, is not forbidden 
by statute, is not contrary to public policy, and may 
be enforced. United Benefit Life Ins. Co. v. Holman 
It is necessary for a mortgagee to plead and prove 
that no proceedings at law have been had for the 
recovery of the mortgage indebtedness. United 
Benefit Life Ins. Co. v. Holman --.-----------~-._- 
The allegation that no proceedings at law have 
been had, although a negative one, unless admitted, 
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must be proved in order to entitle the plaintiff to 
a decree of foreclosure. United Benefit Life Ins. 
Cow vs. Holitian . 255322 22s scene ols se Se ol essed 


Motor Carriers. 


1. 


Municipal 
1. 


The relation of carrier and passenger ordinarily 
terminates when the passenger alights from the bus 
safely on the curb. Odom v. Willms ~-_---_-~--~ 
Legislature is authorized to treat railroads and 
motor carriers as a separate class with respect to 
police power regulations such as fencing right-of- 
way. Linenbrink v. Chicago & N. W. Ry. Co. ------_ 


Corporations. 

The Civil Service Act regulates the hiring and dis- 
charge of certain employees of the fire and police 
departments in the cities where it is applicable. It 
prohibits the discharge of employees for political 
or religious reasons but provides that employees may 
be discharged for cause. Ackerman v. Civil Serv- 
ice Commission ___-~------------~---~-----.------- 
The tenure of an employee under the Civil Service 
Act is only during good behavior, and an employee 
may be discharged for any of the reasons which are 
listed in the statute. These reasons constitute cause 
for discharge. Ackerman v. Civil Service Commis- 
SION+ c2sestas ie gtete os es So eee et 
The Civil Service Act vests a wide discretion in the 
civil service commission but does not vest a similar 
discretion in the district court. Ackerman v. Civil 
Service Commission ~-_...--..--__-------_--.__-__ 
Procedure for appeal under the Civil Service Act 
outlined. Ackerman y. Civil Service Commission 
Power of the city of Omaha to zone the city and 
restrictions thereon stated. Wolf v. City of Omaha 
To overturn a city ordinance on the ground that it 
is unreasonable and arbitrary or that it invades 
private rights, the evidence of such facts should 
be clear and satisfactory. Wolf v. City of Omaha 
In determining the validity of a city ordinance 
regularly passed in the exercise of police power, 


the court will presume that the city council acted’ 


with full knowledge of the conditions relating to 
the subject of municipal legislation. Wolf v. City 
of: -Omaha. 222-22 22e Sees kc se 3 oot oo eee 
In the exercise of police power delegated by the 
state Legislature to a city, the municipal legisla- 
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ture, within constitutional limits, is the sole judge as 
to what laws should be enacted for the welfare of 
the people, and as to when and how such police 
power should be exercised. Wolf v. City of Omaha 
What is the public good as it relates to zoning ordi- 
nances is, primarily, a matter lying within the discre- 
tion of the municipal body to which the power and 
function of zoning is committed. Unless an abuse of 
this discretion has been clearly shown, it is not the 
province of the courts to interfere. Wolf v. City 
Of Omahe® cio=ei2s22sesn cess ct oe eee e esto 
Every zoning ordinance effects some impairment of 
vested rights either by restricting prospective uses 
or by prohibiting continuation of existing uses, be- 
cause it affects property already owned by indi- 
viduals at the time of its enactment. Wolf v. City 
Of “Omaha: 22 cose sues bis es ee 
Whether a zoning ordinance is unreasonable, arbi- 
trary, and discriminatory is related to its application 
to the particular property involved. Each case 
must be determined on its own facts. Wolf v. 
City of Qmaha ____--~--___-_-__--_----- 
A zoning ordinance may be amended from time to 
time as new and changing conditions warrant re- 
vision. Wolf v. City of Omaha -_--__--_----_---._ 
Public welfare must be considered from the stand- 
point of the objective of zoning and of all property 
within any particular use district, and it is not 
contemplated that preexisting nonconforming uses 
are to be perpetual. Wolf v. City of Omaha _____- 
Where there is a direct conflict between a city 
ordinance and a state statute, the statute is the 
superior law. Arrow Club, Inc. v. Nebraska Liquor 
Control Commission ----_----.----~.-----------_- 
A city ordinance is inconsistent with a statute if 
it is contradictory in the sense that the two legis- 
lative provisions cannot coexist. Arrow Club, Inc. 
v. Nebraska Liquor Control Commission ~-__.-..__- 
A litigant, instead of resorting to an equitable 
remedy, is not obliged to take the risk of prose- 
cution, fine, imprisonment, and loss of property 
in order to test the constitutionality of a city ordi- 
nance. Midwest Employers Council, Inc. v. City of 
Omaha? 2222202220 S2ec8 s See ee eee esk sete des 
A home rule charter is a grant of power to a city 
and not a limitation of general power. The grant of 
power is to be construed strictly against the public 
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18. 


19. 


20. 


officials of a home rule charter city. Midwest Em- 
ployers Council, Ine. v. City of Omaha -~----__--__ 
Nature of powers possessed by a municipal corpora- 
tion stated. Midwest Employers Council, Inc. v. 
City of Omaha’ 2-2 22-20. 225 2 = seek bless 
The state is vested with the power and has en- 
tered the field of labor, and has not delegated to 
the city of Omaha any power to enact by its city 
council ordinances relating to labor relations and 
practices, and civil rights. Midwest Employers 
Council, Ine. v. City of Omaha ------..----------- 
When the Legislature has enacted a law affecting 
municipal affairs, which are also of statewide con- 
cern, such law takes precedence over any provisions 
in a home rule charter and the provisions of the 
charter must yield. Midwest Employers Council, 
Ine. v. City of Omaha _____.--.-------_-___----- 


Negligence. 


1. 


An “invitee” is defined as a person who goes on the 
premises of another in answer to the express or 
implied invitation of the owner or occupant on the 
business of the owner or occupant or for their 
mutual advantage. Von Dollen v. Stulgies __-_--- 


The duty of the owner toward an invitee is to ex- 
ercise reasonable care to keep the premises in a 
safe condition, but licensees take the premises as 
they find them, the only duty of the owner being to 
give notice of traps or concealed dangers. Von 
Dollen v. Stulgies ---------.-_---.--------_------- 
Generally, a licensee is a person who is privileged 
to enter or remain upon land by virtue of the 
possessor’s consent, whether given by invitation or 
permission. Von Dollen v. Stulgies ...___.-______ 
A license may be given by any words, either written 
or spoken, which manifest consent. Von Dollen v. 
Stulgies: duce schi coset secu sce sete a ees sec ses 
Difference between an invitee and licensee outlined. 
Von Dollen v. Stulgies _.___...___-_.__-_-_--_---__ 
Mere knowledge or acquiescence on the part of the 
owner that persons are using or will use his prem- 
ises does not amount to an invitation so as to im- 
pose upon the owner the obligation which he owes 
to an invited guest. Von Dollen v. Stulgies ______ 


Generally, there is no authority on the part of an 
invitee to extend the scope of the invitation to 
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another person accompanying the invitee upon the 
premises. Von Dollen v. Stulgies ~-------------- 
A business inviter owes the duty to exercise ordi- 
nary care to keep the approaches to his place of 
business, maintained by him for the use of patrons 
and customers properly on the premises, in a rea- 
sonably safe condition. Nance v. Ames Plaza, Inc. 
In an action by an invitee against an inviter based 
on negligence, the burden is on the plaintiff to prove 
negligence. There is no presumption of negligence 
and the doctrine of res ipsa loquitur has no applica- 
tion. Nance v. Ames Plaza, Ine. ~-------.------- 
An inviter has the duty to exercise ordinary. care, 
in the light of what he knows or reasonably should 
know, to protect an invitee from danger or to notify 
him of such danger while he is rightfully on the 
premises and engaged in the proper performance of 
the purpose of his Diepenee: Nance v. Ames Plaza, 
ING: 3) 2 coeeesot shoes ese chet ee eet oa eee 
If conditions and circumstances are such that an 
invitee has knowledge of a condition in advance or 
should have knowledge comparable to that of the 
inviter, the inviter is not guilty of actionable neg- 
ligence. Nance v. Ames Plaza, Inc. ~.--------.--- 
An inviter with relation to common outside areas 
may not be charged with negligence by reason of 
natural accumulations of ice or snow which are 
open and obvious. Nance v. Ames Plaza, Inc. ___. 
A natural gas company transmitting gas to its 
customers owes a duty to the public to exercise 
a degree of care commensurate with the danger 
involved in the transaction of its business. Whit- 
tington v. Nebraska Nat. Gas Co. --...--------___ 
One under a duty to use care for which knowledge 
is necessary cannot avoid liability because of vol- 
untary ignorance. Whittington v. Nebraska Nat. Gas 


The duty to exercise proper care to maintain a gas 
distributing system is a continuing one. Whitting- 
ton v. Nebraska Nat. Gas. Co. -----------.-.--.-__ 
Constructive notice under these circumstances is 
just as effective as actual notice. Whittington v. 
Nebraska Nat. Gas Co. -------------------.----.-- 
A gas company owes the duty to the general public 
to so operate its business and maintain its pipes as 
to prevent the escape of gas therefrom in such 
quantities as to become dangerous to life or prop- 
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18. 
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21. 
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erty. Whittington v. Nebraska Nat. Gas Co. ~_--- 
Public utility distributing natural gas for public 
use must exercice every reasonable precaution to 


_avoid injury or death by escape of gas while it is 


being carried through its pipes to the consumer, and 
the care required must be commensurate with danger 
which it is the utility’s duty to avoid. Whittington 
v. Nebraska Nat. Gas Co. _----.-.-----.---------- 
Public utility distributing natural gas for public 
use must not only install pipes and fittings of good 
material and workmanship but must see that equip- 
ment when installed and laid is maintained in a 
reasonably safe condition. Whittington v. Nebraska 
Nat:. Gas: Co,. 2-2 2422 222i sbeteden sli ete aee sects 
The foundation of liability for negligence is knowl- 
edge, but in law an opportunity by exercise of rea- 
sonable diligence to acquire knowledge is equiva- 
lent to knowledge. Whittington v. Nebraska Nat. 
Gas. C0iewes neh se sess ese Se eee aso 2 
If there is evidence sufficient to support a theory 
set out in the allegations of the defendant’s an- 
swer that the proximate cause of the injuries to 
the plaintiffs’ property was in no way attributable 
to any negligence of the defendant, that theory should 
be submitted under a proper instruction to the jury. 
Whittington v. Nebraska Nat. Gas Co. ---.---.-_-. 
A lessor is bound to exercise reasonable care.in keep- 
ing premises used in connection with but not de- 
mised to the lessee reasonably safe for those having 
lawful occasion to use them for the purpose for 
which they were intended. Schwab v. Allou Corp. 


Rule as to liability of landlord to tenant for removal 
of ice or snow stated. Schwab v. Allou Corp. ----_ 


Assumption of risk is predicated upon an. implied 
consent to be treated negligently. If the person 
against whom the doctrine is applied is deprived of a 
choice in the matter, the risk is not assumed, al- 
though it may be encountered. Schwab v. Allou 
Corps oe ee ee ee oes Soe os Se 
One who is capable of understanding and discretion 
and who fails to exercise ordinary care and prudence 
to avoid defects and dangers which are open and 
obvious is negligent or contributorily negligent. 
Fritchley vy. Love-Courson Drilling Co., Inc. ~---__ 
One who knows of a dangerous condition, appreci- 
ates its dangerous nature, and deliberately exposes 
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himself to the danger assumes the risk of injury 
from it. Fritchley v. Love-Courson Drilling Co., Inc. 
An issue concerning gross negligence under our 
guest statute must be decided on the particular 
facts and circumstances of each case. Thorpe v. 
Awonechek-.22 202220220542 lo ee seuss Oe sense 
Test of existence of gross negligence as a question 
for the court or for a jury stated. Thorpe v. 
Zwonechek: 22.2 2295--tessess seas oh sues 
If there is evidence of imminent danger apparent 
to the driver of an automobile, and if he is timely 
warned by the passenger but persists in negligent 
driving, heedless of the consequences of his negligent 
driving, there is sufficient evidence to submit the 
case to a jury. Thorpe v. Zwonechek __--.___----- 
Gross negligence does not necessarily extend to 
wanton or willful or intentional disregard for the 
guest’s safety. It may arise from a series of acts 
or omissions, or both, none of which standing alone 
would constitute more than ordinary negligence. 
Thorpe v. Zwonechek ---~-__----_.--------------- 
Conditions affecting the visibility of a motorist 
impose upon a driver the duty to exercise a degree 
of care commensurate with the existing circum- 
stances. Thompsen v. Miller ~.--.----------.----- 
An owner or occupant of land is liable for a fail- 
ure to use due care toward a licensee whose pres- 
ence is known, or should have been known, and who 
is injured by the active conduct of the owner or 
occupant. Boardman v. McNeff ---------------- 


Provisions of motor vehicle guest statute recited. 


O’Brien v. Anderson ___-_- ne GN ie as 


There is no fixed rule for the ascertainment of what 
is gross negligence, but whether or not gross negli- 
gence exists must be determined from the facts 
and circumstances in each case. O’Brien v. Ander- 
SON as ee Sahat ee ek tS 


Gross negligence within the meaning of the motor 
vehicle guest statute is great and excessive neg- 
ligence in a very high degree. It indicates the ab- 
sence of slight care in the performance of a duty. 
O’Brien v. Anderson -____-.-------------.------- 
Ordinarily the question of gross negligence is one 
of fact for a jury, but if the evidence respecting 
it is not in conflict or is so conclusive that ordinary 
minds may not draw different conclusions therefrom 
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44. 
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46. 


47, 


the question is one of law for the court. O’Brien 
v., Anderson 22-22-6220 225 ee aa ech ceed evsseces 
Meaning of the maxim “volenti non fit injuria”’ 
stated. O’Brien v. Anderson _-_--------------.--- 
Within the limits of its terms the maxim of “volenti 
non fit injuria” is applicable to negligence actions 
in this jurisdiction. O’Brien v. Anderson -~----__ 
In actions based on. negligence the defense of assump- 
tion of risk under the maxim “volenti non fit injuria” 
is not inconsistent with the defense of contributory 
negligence. O’Brien v. Anderson --_----------~-_- 
In a negligence action the burden is on the plaintiff 
to show that there was a negligent act or omission 
by the defendant and that it was the proximate cause 
of plaintiff’s injury, or a cause which proximately 
contributed to it. Odoms v. Willms —~_._-_-______ 
Duty of driver of automobile with respect to chil- 
dren near his line of travel stated. Odom v. Willms 
When the evidence shows that defects in the 
mechanism of an automobile did not contribute to 
an accident and that the accident would have oc- 
curred irrespective of such defects, such defects 
cannot be said to be the proximate cause of the 
accident or a cause which proximately contributed 
to it. Odom v. Willms --...--__-------___--____- 
While circumstances may exist that would warrant 
a jury in finding a duty to warn a child of obvious 
dangers, that question is not material where there 
is no evidence of a failure to warn sufficient to take 
that question to the jury. Odom v. Willms ___-__ 
When different minds may reasonably draw different 
conclusions from the same facts as to whether or not 
they establish negligence or contributory negligence, 
such issues should be submitted to the jury. Beck v. 
Wrustine 22 sesso2 Sess seesl owes sete eee beck 
Negligence, to be actionable, must be the proxi- 
mate cause of the injury. Beck v. Trustin ________ 
The failure of a pedestrian with the right-of-way 
to see an approaching car within the limit of danger 
or to misjudge its speed does not ordinarily con- 
stitute contributory negligence as a matter of law. 
Beck v. Trustin ~---------_~___ oe 
Whether a party failed to look or looked and failed 
to see a motor vehicle when it was within the limit 
of danger is a question for the jury, except in those 
cases where the evidence is so conclusive that the 
approaching motor vehicle was within the limit of 
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danger that reasonable minds could not differ there- 
on. Beck v. Trustin _----_..-.-----------~-------- 
Rule requiring motorist to be able to stop or turn 
aside within the range of his vision stated. Pool 
Vv: Romatzke: 22222222 -2so2225 focnS-2e 2255552 lk 
Issues of negligence and contributory negligence 
must be submitted to a jury when different conclu- 
sions may be reasonably drawn from the evidence 
adduced. Pool v. Romatzke ___---..------------- 
Where specific acts of negligence are charged and 
supported by the evidence, the trial court should 
instruct as to specific acts so alleged and supported. 
The failure to do so, whether or not requested, is 
error. Pool v. Romatske ~-.--..__-----.--------- 
Generally it is negligence as a matter of law for 
a motorist to drive a motor vehicle on a highway 
in such manner that he cannot stop in time to avoid 
a collision with an object within the range of his 
vision. Brazier v. English --.--_----.----.------- 
The doctrine of sudden emergency may not be suc- 
cessfully invoked by a litigant unless there is evidence 
that such an emergency existed, that the party 
seeking the benefit of the doctrine did not cause the 
emergency, and that he used due care to avoid it. 
Brazier v. English ~-.--------------------------- 
As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast on 
a highway at night that he cannot stop in time to 
avoid a collision with an object within the area 
lighted by his headlights. Robins v. Sandoz ----~- 
The questions of negligence and contributory neg- 
ligence are for the jury where reasonable minds may 
differ as to whether the operator of a motor vehicle 
exercised the care and caution of a reasonably pru- 
dent person. Robins v. Sandoz ~------------------ 


In a case where the conclusion reached by the jury 
was the only one permissible under the pleadings 
and evidence, it is error for the trial court to set 
aside the verdict and grant a ‘new trial. Odoms 
ve Wills: 2-232. .oessietesasen 5 seSsct oes eee 
Procedure outlined on-appeal from order granting 
a new trial. Balog v. State ----------.---------- 


The discretion of a public officer cannot be con- 
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trolled by mandamus, but when. a specific duty is 
made plain by ‘statute, and the officer is not given 
any discretion in the matter, one for whose benefit 
the duty is performed may compel its performance 
by mandamus. State ex rel. MclIlvain v. City of 
Falls: City” .2iacs<ceseci wose cates oe ke 
An election to retire from active service occurs, 
under the provisions of the Firemen’s Pension Act 
when the employee quits work, resigns, or in any 
manner indicates a severance of the relationship of 
employer and employee. State ex rel. Mcllvain v. 
City of Falls City ~-_...-.----.----------~.--..__- 
A resident taxpayer, as such, and without proof of 
peculiar interest or injury to himself, may enjoin 
the illegal expenditure of money by a public board 
or officer. Midwest Employers Council, Inc. v. City 
of Omaha. <22 5. bs ous 2c let Sef coeetebesecesles 


Parent and Child. 


1. 


Penalties. 


1, 


When a controversy arises as to the custody of a 
minor child between a parent and a third person, 
the custody of the child is to be determined by the 
best interests of the child, with due regard to the 
superior rights of a fit, proper, and suitable parent, 
State ex rel. Cochrane v. Blanco ~_--.--_-__-___:- : 
The courts may not properly deprive a parent of 
the custody of a minor child unless it is shown 
that such parent is unfit to perform the duties 
imposed by the relationship, or has forfeited that 
right. State ex rel. Cochrane y. Blanco --__._-_--__ 
The indifference of a parent for a child’s welfare 
over a long period of time, and the willingness that 
others should assume the obligations of parents in 
his stead is a material element in determining wheth- 
er a parent has forfeited or abandoned his natural 
right to the custody of the child. State ex rel. 
Cochrane v. Blanco -_--~-._--.__---_-__--_ 


A liability imposed as a consequence of the doing 
or omission to do an act which is not measured by 
any injury flowing from the act or omission is a 
penalty. Kometscher v. Wade __________________ 
A statute which imposes such a liability in effect 
inflicts a penalty and is of a penal character. 
Kometscher v. Wade --------__________ 
In case of a change of law providing for civil pen- 
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alties the Supreme Court, if the law so provides, 
will apply it to a case pending on appeal rather 
than apply the law in effect when the judgment was 
rendered. Kometscher v. Wade __.__.--..------___ 


Mandamus is a proper remedy to require a city of 
the first class having a paid fire department to 
place a fireman on the retired list after he has 
served 21 years and elects to retire from active 
service. State ex rel. McIlvain v. City of Falls City 
An election to retire from active service occurs, 
under the provisions of the Firemen’s Pension Act 
when the employee quits work, resigns, or in any 
manner indicates a severance of the relationship of 
employer and employee. State ex rel. MclIlvain v. 
City of Falls City --_---__-_---_- eee 
An action brought to enforce the provisions of 
Firemen’s Pension Act is an action upon a liability 
created by statute and, in the absence of a limita- 
tion in the act itself, is barred in 4 years from 
the time a suit may be maintained thereon. State 
ex rel. MelIlvain v. City of Falls City ~-.__.-_____ 


and Surgeons. 

Malpractice may be defined as the treatment of a 
case by a surgeon or physician in a manner contrary 
to the accepted rules and with injurious results to 
the patient. Stacey v. Pantano ----__-_--------___ 
Mutual confidence and trust are essentials of the 
relationship between physician and patient. Stacey 
Ve. (Pantano: = 22 25.225 52222) ee eee eee se 
Postoperative treatment and advice by the physician 
to the patient are an interwoven and essential part 
of the physician-patient relationship. Stacey v. 
Pantano: -25-so50 sis se ee eee ee eet tose ee ekt 
Generally, fraudulent representations by a physi- 
cian as to previous negligence or as to the patient’s 
condition do not alter or change the cause of action 
from one of malpractice to one of fraud or de- 
ceit. Stacey v. Pantano _-__---------.--------__- 


An allegation in a pleading upon which an action 
is tried is a judicial admission and a limitation of 
the issues which is binding upon the party making 
the allegation. City of Omaha v. Rubin ________ 
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2. 


A general demurrer admits all allegations of fact 
in the pleading to which it is addressed which are 
issuable, relevant, material, and well pleaded, but 


does not admit the pleader’s conclusions of law or’ 


fact. Christopherson v. Christopherson ~--~------~ 
The Nebraska Code of Civil Procedure covers the 
proper pleading procedures in this jurisdiction. To 
avoid unnecessary costs and delays, litigants should 
confine themselves to those pleadings and procedures 
approved in this jurisdiction. Christopherson v. 
Christopherson  _._-___-_-_.---__-___-~------~-- 
When an adverse party files a reply to an- unveri- 
fied answer, thus pleading over, he waives any ob- 
jection as to the verification thereto. Woods v. 
Woods. 232-2. 3024004 Soins eae eee ees 
A material allegation in a pleading is one essential 
to the claim or defense which could not be stricken 
from the pleading without leaving it insufficient. 
Baylor v. Tyrrell ~_--._---_-_.-.--_---__.__--_--_ 
Loss of earnings is an item of special damage and 
must be specifically pleaded and proved. Baylor 
Ves Pytrell io ce a Be Pw tn Sa i 
Proof of impairment of earning capacity may be 
had under general allegations of injury and damage. 
Baylor v. Tyrrell --.----.-.--_--_----.---------- 


Public Lands. 


1. 


A statute provides the procedure for the appraise- 
ment of improvements on school land when a lease 
has been terminated by expiration or forfeiture. 
The procedure prescribed therein is an exclusive 
remedy that is binding upon all lessees of school 
lands. Kidder v. Wright ~---__-----~------------ 
By statute, an assignment of a school land lease is 
not valid until it has been recorded in the office 
of the Board of Educational Lands and Funds. 
Kidder v. Wright ------_------___------_-~__-__- 
An assignment of a school land lease made pursuant 
to a property settlement in a divorce action is not 
effective as against the State of Nebraska and sub- 
sequent lessees if the assignment is not recorded in 
the office of the Board of Educational Lands and 
Funds. Kidder v. Wright ~.---------._-._--..--- 
An assignee of a school land lease who is in pos- 
session of the land is not a “former lessee” within the 
meaning of statute and entitled to the notice re- 
quired if the assignment has not been recorded in 
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the office of the Board of Educational Lands and 
Funds. Kidder v. Wright --..-._-...-__-___-___-- 


Public Service Commissions. 


1. 


By statute, the railway commission is authorized to 
permit a telephone company to extend its service 
into the certificated area of another telephone com- 
pany only on the application for and the grant of a 
certificate of convenience and necessity to the in- 
vading company. Buhr v. Glenwood Tel. Membership 
Corp: ase en Soe ee So Sree 
The railway commission has no authority to grant 
a certificate of convenience and necessity to a 
telephone company on the application of a user of 
telephone service. Buhr v. Glenwood Tel. Member- 
ship: Corps .22s2scc 2th sc ech 2k et eas 
The railway commission is without power to require 
or permit a telephone company which is a common 
carrier to extend its service beyond its certificated 
service area where it has not previously extended 
its service, except in the manner provided by statute. 
Buhr v. Glenwood Tel. Membership Corp. ._------_- 
The general powers of the railway commission are 
the regulation of rates, service, and general control 
of common carriers. Village of Louisville v. Chicago, 
B..& Q. R-Ru Co,.25 secs egeecsenes onc suse eceece 
Statutory jurisdiction of railway commission over 
railroad crossings outlined. Village of Louisville 
v. Chicago, B. & Q. R.R. Co, --------2--.------. 
The judicial powers lodged in the railway commis- 
sion are only such that are remedial of its regula- 
tory powers. Village of Louisville v. Chicago, B. & 
Q.. RR. Co; cecsccsssceec ssl cne eee tele es 
The hearing and determination as to whether or 
not an easement by prescription exists across the 
right-of-way of a railroad company is not regula- 
tory and not within the jurisdiction of the railway 
commission. Village of Louisville v. Chicago, B. 
Qo ROR; CGe si2-2 eee celal ee os tS 
The mere fact that a purported easement by pre- 


‘scription crosses the right-of-way and tracks of a 


railroad company does not have the effect of lodging 
jurisdiction in the railway commission. The rights 


‘of a village in having such an issue determined 


are no different than those of any other person or 
entity. Village of Louisville y. Chicago, B. & Q. 
FOR C0s ice te Se es ei 
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13. 
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15, 


16. 


17. 


18. 


The railway commission is required to fix classifica- 
tions of rates for transportation of freight and pas- 
sengers, and to give notice of hearing thereon. 
United Mineral Products Co. v. Nebraska Railroads 
An attack upon a rate of a carrier is required to 
come after its establishment and notice, and not 
prior thereto. United Mineral Products Co. v. Ne- 
braska Railroads -----..--__--_.-.--------------- 
As to joint rates it is the duty of railway com- 
panies and common carriers doing business in this 
state to establish reasonable joint line rates. United 
Mineral Products Co. v. Nebraska Railroads -_---~-. 
If common carriers fail to establish reasonable 
joint line rates it becomes the duty of the railway 
commission, on its own motion or on the application 
of some one interested, to establish reasonable joint 
line rates by original fixation or by change and 
revision. United Mineral Products Co. v. Nebraska 
Railroads: 222228304 oor howe et 
The establishment or fixation of rates on motion 
of the commission or on behalf of interested parties 
requires 10 days’ notice to the carriers involved 
and a hearing, and notice and a grant of hearing 
to interested parties making complaint. United 
Mineral Products Co. v. Nebraska Railrods ___-__- 


The validity of rates which common carriers may 
exact depends upon whether or not there has been 
a compliance with the statutory procedures. United 
Mineral Products Co. v. Nebraska Railroads _--___- 


A rate once established continues to be the legal 
rate until legally canceled, and subsequent tariffs 
naming new rates cannot carry the new rate into 
lawful effect. United Mineral Products Co. v. Ne- 
braska Railroads ~-...-___.----_--.---___-______. 
Joint rates may not be canceled or modified except 
upon hearing and with notice to all parties affected 
thereby. United Mineral Products Co. v. Nebraska 
Railroads= 22222222422 2225 2oo eh es ee 
Where there is a failure of the railway commission 
to comply with the statutory procedures in the 
establishment of a joint line rate, its findings are 
void and of no effect. United Mineral Products Co. 
v. Nebraska Railroads ---_____.-.__---._-----___-___ 
The railway commission has the power to regulate 
the rates and services of, and to exercise a general 
control over, all railroads engaged in the transpor- 
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tation of freight or passengers within the state. 
United Mineral Products Co. v. Nebraska Railroads 
Rates and charges duly established by the railway 
commission, until altered or set aside, have the 
effect of a legislative enactment. United Mineral 
Products Co. v. Nebraska Railroads -_------------ 
In determining the reasonableness of a freight charge, 
the season of the year during which the rates are 
in foree may be considered. United Mineral Prod- 
ucts Co. v. Nebraska Railroads _...--------------- 
Manner of consideration of appeal from order of 
railway commission, administrative or legislative in 
character, to Supreme Court stated. United Min- 
eral Products Co. v. Nebraska Railroads ~-~--_---- 
An appeal divests the railway commission of juris- 
diction only as to matters under review and does 
not preclude it from proceeding as to collateral and 
independent matters. United Mineral Products Co. 
v. Nebraska Railroads __------.------------------ 


Quieting Title. 
An action to quiet title to real estate and to enforce 


Railroads. 
1. 


a contract and agreement is an equitable action 
and is tried de novo in the Supreme Court. Neylon 
V: Parker. 22225032 oe ee ees 


A railroad company is primarily liable as the initial 
earrier for a wrongful delivery of goods. Elgin 
Mills, Inc. v. Chicago & N. W. Ry. Co. ------------ 
A railroad company is liable in conversion for the 
delivery of goods without the surrender of an order 
bill of lading properly endorsed, except where the 
delivery was justified as provided by the Uniform 
Bill of Lading Act. Elgin Mills, Ine. v. Chicago 
ON OW). Ry Co. 2s se oo ee soe ee 
Under the Uniform Bill of Lading Act, a railroad 
company is justified in delivering goods to a person 
lawfully entitled to the possession of the goods. 
Elgin Mills, Inc. v. Chicago & N. W. Ry. Co. ------ 
Where a shipper consigns goods on a shipper’s order 
bill of lading and retains the order bill of lading 
in his possession, the delivery of the goods without 
obtaining the bill of lading properly endorsed is 
a delivery to a person entitled to possession, where 
it is shown that such delivery was in conformity 
with an agreement between the shipper and the 
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11. 


consignee for a specified purpose contrary thereto. 
Elgin Mills, Inc. v. Chicago & N. W. Ry. Co. ~_-- 
Where it is shown that a loss occurred because of a 
breach of contract between the shipper and con- 
signee, and not because of a misdelivery by the rail- 
road company, the railroad company is exonerated 
from liability for a misdelivery of the goods. Elgin 
Mills, Inc. v. Chicago & N. W. Ry. Co. --------~-_-- 
Statutory jurisdiction of railway commission over 
railway crossings outlined. Village of Louisville 
v. Chicago, B. & Q. R.R. Co. -----.--_.------_--- 


Statutes requiring railroads to fence right-of-way 
are still constitutional notwithstanding changed con- 
ditions in transportation. Linenbrink v. Chicago & 
WoOW) Ry. (Coz 222 2s 2ets oe ee La ce Se 
Legislature is authorized to treat railroads as a 
separate class with respect to police power regu- 
lations such as fencing right-of-way. Linenbrink 
v. Chicago & N. W. Ry. Co. ---_.------~_---~---_. 
The railway commission has the power to regulate 
the rates and services of, and to exercise a general 
control over, all railroads engaged in the transporta- 
tion of freight or passengers within the state. 
United Mineral Products Co. v. Nebraska Railroads 
Rates and charges duly established by the railway 
commission, until altered or set aside, have the 
effect of a legislative enactment. United Mineral 
Products Co. v. Nebraska Railroads -_------.-__-- 
In determining the reasonableness of a freight 
charge, the season of the year during which the 
rates are in force may be considered. United Min- 
eral Products Co. v. Nebraska Railroads ~__-.._- 


Retirement Benefits. 


1. 


The benefits of a retirement act awarded to a mem- 
ber thereof who renders services under the act 
creating the system after its enactment are not a 
grant of extra compensation after the services are 
rendered and in violation of Article III, section 19, 
of the Constitution of Nebraska. Gossman v. State 
Employees Retirement System -_-----_--_-_----_- 
When the state deducts from salary an amount to 
create a pension or retirement fund without the 
direction or consent of a salaried official or employee, 
the amount withheld is not a tax within the provi- 
sions of Article VIII, section 1, of the Constitution 
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Robbery. 
Robbery is a crime of violence within the meaning of 
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of Nebraska. Gossman v. State Employees Retire- 
Weént: Systém!.2o260-2-52- 2225 cs Lecce ees eet cote. 
A retirement act is not invalid because it does not 
require that there be any particular length of quali- 
fying service as long as it requires that a member 
be an employee on the effective date of the act. Goss- 
man v. State Employees Retirement System —_____- 
The benefits granted under a retirement act, no 
matter how short the duration of service, must be 
construed as compensation currently earned, with 
its payment being postponed to a future date under 
the conditions and requirements of the act. Goss- 
man v. State Employees Retirement System_____.- 


Deductions for the purpose of funding a retirement 
plan are not property taken away from the em- 
ployee but remain public funds. The withholding 
amounts to the fixing of an employee’s present 
and net compensation and the payment of benefits 
fixed by law are a part of his voluntary contract of 
employment with the state. Gossman v. State Em- 
ployees Retirement System __--_..-_.--------_----- 
Benefits conferred under the provisions of a retire- 
ment act need not be proportionate to the deductions 
from the employee’s salary fixed by law as a con- 
dition of his employment. Gossman vy. State Em- 
ployees Retirement System --..-._--------.-----. 
Wide discretion is vested in the Legislature as to 
the conditions of public employment and as to the 
requirements, classifications, contributions to, and 
benefits conferred by a retirement act. Gossman 
v. State Employees Retirement System —-__.-__--__ 
In reviewing the reasonableness of a retirement act, 
all of the provisions of the act must be construed 
together and if the total plan provides a compre- 
hensive and reasonable scheme for the retirement 
of public employees and sets up reasonable require- 
ments as a condition of their employment, it may 
not be declared invalid. Gossman v. State Em- 
ployees Retirement System -----_---.------.---__- 


the indeterminate sentence statute. Draper v. Sigler 


Schools and School Districts. 


The powers of a board of education are statutory, 
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and in the absence of statutory authority it is with- : 

out power to act. Galstan v. School Dist. of Omaha 319 
2. The furnishing of free transportation to school chil- 

dren at public expense by a school district is au- 

thorized only in the manner and to the extent per- 

mitted by statute. Galstan v. School Dist. of Omaha 319 
8. In a case where a county superintendent exercises .- 

the power to attach territory to a school district 

the district is without power to maintain action to 

question the action of the county superintendent. 

Board of Education v. Winne ____...------------ 431 
4. A school district in the State of Nebraska has no 

territorial integrity but is subject to the reserve 

power of the state exercised through its administra- 

tive authority to make changes according to educa- 

tional needs and principles. Board of Education 

Ve SWinhé: eS scesensan can eee eaten se eeeeees 431 
5. The state may change or repeal all powers of a 

school district, take its property without compensa- 

tion, expand or restrict its territorial] area, unite 

the whole or a part thereof with another subdivision 

or agency of the state, or destroy the district with 

or without the consent of the citizens. Board of 

Education v. Winne ____.....--.----------------- 431 
6. Injunctive relief will not, in the absence of an abuse 

of discretion, issue to control the acts of school 

boards and county superintendents within the limits 

of the powers conferred on them. Board of Educa- 

tion: ‘vv. Winhe® .222-.2- 3s ne lene ct cece eeeeees 431 
7. Unlawful acts or acts beyond the scope of the 

powers of such officers may be enjoined where there 

is no other adequate remedy available on the com- 

plaint of one whose property rights will be irre- 

parably injured thereby. Board of Education v. 

Winnie: ei. Soak ese ee Be 431 
8. Interested parties have the right of appeal from 

the action of the county superintendents in dissolv- 

ing school districts and attaching the area to an- 

other or other districts. Board of Education v. 

Winnie .o. eno sete See tess ee eet ccc 431 


9. A valid order of a county superintendent, made in 
accordance with statutory terms, is final as to all 
matters properly determined by it, unless a review 
thereof is sought, and as to such matters it is not 
subject to collateral attack. Board of Education 
vi-Winte. 222 2-s0,5-s5 ce sce see sol te 431 
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Setoff and Counterclaim. 
In an appeal from the county court the district court 


is without jurisdiction to try a counterclaim for 
an amount in excess of the jurisdiction of the county 
court. KBR Rural Public Power Dist. v. Kidder ____ 


Speeific Performance. 
Courts will specifically perform testamentary agree- 


Statutes. 
1. 


ments not embraced within the provisions of our 
statutes only when the equities are substantial and 
the evidence is clear, satisfactory, and unequivocal. 
Neylon v. Parker -----------------..---.------_- 


Courts should give to statutory language its plain 
and ordinary meaning. State ex rel. Finigan v. Nor- 
folk Live Stock Sales Co., Inc. ~------_---..-_____ 
Legislation affecting the merits of a controversy 
adopted subsequent to a trial in district court dealing 
with a subject matter with which the Legislature 
has the power to act retroactively is an exception to 
the requirement that only assignments of error 
assigned in the trial court may be inquired into in 
the Supreme Court. Kometscher v. Wade ._.__-__-- 
Legislative Bill 17, Seventy-fourth (Extraordinary) 
Session of the Legislature of Nebraska, 1963, found 
not to be applicable to judgments entered on the 
merits in the trial court and pending herein on 
appeal. Kometscher v. Wade ___-_----_---_--___ 
Where a statute enumerates the things upon which 
it is to operate, it is to be construed as excluding 
from its effect all those not expressly mentioned, 
unless the Legislature has plainly indicated a con- 
trary purpose or intention. Galstan v. School Dist. 
of Omaha. 2222252 cose 22 eeeseiee ete oe ce 
Classification in legislation is proper if the special 
class has some reasonable distinction from other 
subjects of a like general character which distinction 
bears some reasonable relation to the legitimate 
objectives and purposes of the legislation. Gossman 
v. State Employees Retirement System ___.______ 
Classifications or distinctions that are arbitrary or 
unreasonable for some purpose may be reasonable 
and proper when considered with reference to differ- 
ent subject matters and different purposes. Goss- 
man v. State Employees Retirement System --_-- 
The question in classification generally is whether 
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10. 


11. 


12. 


13. 


14. 


15. 


the things or persons classified by the act itself 
form by themselves a proper and legitimate class 
with reference to the purposes of the act. Goss- 
man v. State Employees Retirement System —------- 
Wide discretion is vested in the Legislature as to 
the conditions of public employment and as to the 
requirements, classifications, contributions to, and 
benefits conferred by a retirement act. Gossman v. 
State Employees Retirement System____--~----_--- 
In construing an act of the Legislature, all reason- 
able doubt must be resolved in favor of constitution- 
ality. If a statute is subject to more than one con- 
struction, the court will adopt the one which will 
make the act constitutional. Terry Carpenter, Inc. 
Mi W000. Roocs sone se se Select cebcet eee Loss eee 
While it is competent for the Legislature to classify, 
the classification to be valid must rest on some 
reason of public policy, some substantial difference 
of situation or circumstances that would naturally 
suggest the justice or expediency of diverse legisla- 
tion with respect to the objects classified. Terry 
Carpenter, Inc. v. Wood ~_--_.------------------- 
Exact conformity or absolute harmony and symmetry 
between groups, while desirable, are not always ob- 
tainable. Constitutional provisions are met if a leg- 
islature responds to the practical everyday facts 
with which it deals. Terry Carpenter, Inc. v. Wood 
In order to see whether the excluded classes or 
transactions in a legislative act are on a different 
basis than those included, a court must look to the 
purpose of the act. The objects and purposes of a 
law present the touchstone for determining proper 
and improper classifications. Terry Carpenter, Inc. 
Wi. Wo0d  wissc.enaecoss eck cede code seeis ceetelecs 
A declaration of severability in a legislative act 
is a declaration of the intent of the Legislature that 
it would have passed the act with the invalid parts 
omitted. Terry Carpenter, Inc. v. Wood ._--_---_- 
When a legislative enactment in which a severability 
declaration appears contains valid and void provi- 
sions, the valid provisions will be upheld if it is 
a complete law in itself, capable of enforcement, and 
is not dependent upon that which is invalid. Terry 
Carpenter, Inc. v. Wood ----~------------------- 
When the invalid portions of the act are so inter- 
woven with the rest that the act may not be operative 
with the void portions eliminated or where it is 
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obvious from an inspection of the act that the 
invalid portion formed the inducement for the pas- 
sage of the act, the whole act fails. Terry Car- 
penter, Inc v. Wood ____-.--.._----.-.------------ 
The Legislature while in special session can trans- 
act no business except that for which it was called 
together. Arrow Club, Inc. v. Nebraska Liquor 
Control Commission ~.--.--.____.___-._._.--_.-.- 
The proclamation calling a special session may state 
the purpose for which the Legislature is convened 
in broad, general terms or it may limit the consid- 
eration to a specified phase of a general subject. 
The Legislature is free to determine in what man- 
ner the purpose shall be accomplished, but it must 


_ confine itself to the matters submitted to it by the 


proclamation. Arrow Club, Inc. v. Nebraska Liquor 
Control Commission ~__-_..-.---_-------.--------- 


The Legislature while in special session may enact 
legislation relating to, germane to, and having a 
natural connection with the purpose for which it 
was convened. Arrow Club, Inc. v. Nebraska Liquor 
Control Commission ----------------------------- 


The purpose or subject as stated in the proclama- 
tion is to be determined by an analysis and con- 
struction of the proclamation as in the case of any 
written instrument. Arrow Club, Inc. v. Nebraska 
Liquor Control Commission ~---~--~-------.------- 
The presumption is always in favor of the consti- 
tutionality of legislation. An act should be held 
to be within the call for a special session if it can 
be done by any reasonable construction. Arrow Club, 
Inc. v. Nebraska Liquor Control Commission __---_- 
Where there is a direct conflict between a city ordi- 
nance and a state statute, the statute is the superior 
law. Arrow Club, Inc. v. Nebraska Liquor Control 
Commission: <2-2. 225. sscse reece ce seseel elas eee 


A city ordinance is inconsistent with a statute if it 
is contradictory in the sense that the two legisla- 
tive provisions cannot coexist. Arrow Club, Ine. v. 
Nebraska Liquor Control Commission ___.-------- 
The repeal of a statute affects in no manner a 
pending action founded thereon nor a cause of action 
that accrued prior to any such repeal, except as may 
be provided for in the repealing statute. United 
Mineral Products Co. v. Nebraska Railroads -_.-___ 


A statute valid when enacted may become invalid 
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27, 


Streets. 
1. 


Sunday. 


by a change in conditions to which it is applied. 
Linenbrink v. Chicago & N. W. Ry. Co. ---------- 
The determination of questions of classification is 
primarily for the Legislature, and courts will not in- 
terfere unless classification is clearly arbitrary and 
unreasonable. Linenbrink v. Chicago & N. W. Ry. Co. 
The purpose of fencing statutes is to protect lives 
and property. The changes in condition which re- 
quire a statute once held valid to be declared in- 
valid ordinarily apply to conditions which remove 
or reduce the need for and the purposes of the act. 
Linenbrink v. Chicago & N. W. Ry. Co. ----------- 
Where the Legislature determines a public policy 
of the state by a proper exercise of the police power, 
changing conditions which tend to make the result 
inequitable and unjust are ordinarily for the Legis- 
lature and not the courts. Linenbrink v. Chicago 
& NW: Rye Cos ~accce ce cesce coos esate ce sess 


The measure of the right of the owner of property 
abutting on a street to access to and from it by 
way of the street is reasonable ingress and egress 
under all the circumstances. Balog v. State ~._-- 
The owner of property abutting on a street is not 
entitled as against the public to access to his land 
at all points on the boundary between it and a street. 
The measure of the right of the property owner is 
reasonable ingress and egress under all the circum- 
stances. Painter v. State ----------------------- 
Incidental damages sustained by an owner of real 
property because a street was changed from a two- 
way street to a one-way street adjacent to condem- 
nee’s property are the result of the exercise of 
the police power, and are not ordinarily compensa- 
ble in eminent domain proceedings. Painter v. State 


A prohibition of activities on Sunday for the promo- 


Taxation. 
1; 


tion of health, peace, and good order of society by 
requiring a periodic day of rest is sustainable on 
the ground that it is within the domain of the police 
power. Terry Carpenter, Inc. v. Wood -_.--------- 


By the terms of Article VIII, section 2, of the Con- 
stitution of Nebraska, the Legislature is empowered 
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to exempt from taxation by general law property 
which is owned and used exclusively for educa- 
tional, religious, or charitable purposes, when such 
property is not owned or used for financial gain or 
profit to the owner or user. Young Women’s 
Christian Assn. v. City of Lincoln ~-_----.--------- 
By statute, the Legislature implemented Article VIII, 
section 2, of the Constitution of Nebraska, so as to 
exempt from taxation property owned and used ex- 
clusively for educational, religious, or charitable pur- 
poses, when such property is not owned or used for 
financial gain or profit to either the owner or user. 
Young Women’s Christian Assn. v. City of Lincoln 
Whether or not a use of property is charitable must 
in each instance be determined by its own facts. 
Young Women’s Christian Assn. v. City of Lincoln 
A building owned and used by Young Women’s 
Christian Association for low rental housing was 
exempt from taxation. Young Women’s Christian 
Assn. v. City of Lincoln ____----__--_-_-_-_------- 
Denial to banks of deduction for tax purposes of 
actual value of shares of stock of other Nebraska 
corporations was a violation of Article VIII, section 
1, of the Constitution of Nebraska. First Nat. Bank 
& Trust Co. v. County of Lancaster ---_-.------~- 
The establishment of two methods of valuation of 
property in the same class for taxation purposes 
results in a want of uniformity prohibited by Article 
VIII, section 1, of the Constitution of Nebraska. 
First Nat. Bank & Trust Co. v. County of Lancaster 
The purpose of section 77-706, R. R. S. 1948, is to 
allow corporations a deduction of the value of 
domestic corporation stock in order to prevent double 
taxation of property. First Nat. Bank & Trust Co. 
v. County of Lancaster ___----.-------------_---- 
There is no reasonable difference between banks and 
other corporations with respect to the purpose of 
the deduction allowed in section 77-706, R. R. S. 
1943, which justifies a double tax effect on the 
stockholders of a bank and not on the stockholders 
of other business corporations. First Nat. Bank & 
Trust Co. v. County of Lancaster 


‘Telecommunications. 


By statute, the railway commission is authorized to 
permit a telephone company to extend its service 
into the certificated area of another telephone 
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Trespass. 


Trial. 


1. 


company only on the application for and the grant 
of a certificate of convenience and necessity to the 
invading company. Buhr v. Glenwood Tel. Member- 
ship’ Corp: 2222-32 os2d6 2 sesso a 
The railway commission has no authority to grant 
a certificate of convenience and necessity to a tele- 
phone company on the application of a user of 
telephone service. Buhr v. Glenwood Tel. Member- 
Ship “Corps ised ace tedéosantcmeles Doe elena 
The railway commission is without power to re- 
quire or permit a telephone company which is a 
common carrier to extend its service beyond its 
certificated service area where it has not previously 
extended its service, except in the manner provided 
by statute. Buhr v. Glenwood Tel. Membership Corp. 


The owner of real estate has the legal right to use 
and operate his land free from repeated acts of 
trespass. An injunction will issue to restrain such 
acts, especially where committed under a claim which 
indicates that the trespass will be continued. Van 
Donselaar v. Conkey ~-__---_____..~------._______ 
Equity will afford relief by the process of injunction 
against repeated acts of trespass, especially where 
committed under a claim which indicates a con- 
tinuance and constant repetition of it. Van Don- 
selaar v. Conkey -__--.-_----~-------____ iL __ 


Where the trial court permitted the case to be tried 
on the theory that the answer and cross-petition 
were denied, it was not error for the trial court to 
deny a motion for judgment on the pleadings, even 
though the trial court did not specifically grant 
plaintiff’s request for leave to file instanter a gen- 
eral denial as a reply. Murphy Finance Co. v. 
Fredericks: 5-2-2. 2222-22. sccsscicsSschasueie sk 
The district court in every stage of an action must 
disregard any error or defect in the pleadings or 
proceedings which does not affect the substantial 
rights of the adverse party; and no judgment shall 
be reversed or affected by reason of such error or 
defect. Zwink v. Ahlman ~_~___-______.__-.-____- 
Where the owner of: lands included in a proposed 
sanitary and improvement district seeks to have 
such lands excluded on the ground that they will 
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not be benefited, the burden is on the landowner to 
satisfy the court that they will not be benefited. 
Zwink v. Ahlman__-_-..-----..---------..--------. 
An opening statement is to advise the jurors con- 
cerning the questions of fact involved, so as to pre- 
pare their minds for the evidence to be heard. Facts 
should not be stated which cannot be proved. Ly- 
barger vy. State 2-1 .2 2-5. sone ee wes bccn ee 
In all cases considerable latitude must be allowed 
in the opening statement of what the party “expects” 
to prove. The fact that he may fail to establish 
the facts which he may have expected to prove does 
not necessarily establish the fact that the state- 
ment was intentionally false. Lybarger v. State ____ 
Counsel in referring to matters which he subse- 
quently does not attempt to prove may be guilty of 
inexcusable misconduct prejudicial to the opposing 
side, justifying, in the case of proper objection, a 
new trial or a reversal. Lybarger v. State _-._____ 
Rule stated as to when an opening statement of coun- 
sel may be ground for a mistrial. Lybarger v. State 
In stating the issues of fact in its charge to the 
jury, the court should submit to the jury only such 
issues as are presented by the pleadings and are in 
controversy, and which find some support in the 
evidence. Reorganized Church of Jesus Christ v. 
Universal Surety Co. ---------------____u_-__-__ 
The admission or rejection of photographs in evi- 
dence is largely within the discretion of the trial 
court. Error may not be predicated thereon in the 
absence of a showing of an abuse of discretion. 
Reorganized Church of Jesus Christ v. Universal 
purety. (Coy =: seocdscsccsels ected sto a 
Rule for consideration of motion for a directed ver- 
dict stated. Nance v. Ames Plaza, Inc. _-_...______ 
Beck: y;:Trustin 202 -s252. t2secsse25 22) occa 
The amount of damages sustained by a landowner 
for the taking of land by eminent domain is 
peculiarly of a local nature to be determined by a 
jury, and its verdict will not ordinarily be inter- 
fered with if it is based on the testimony. Lansman 
Vi omtate; 2) 355 oe i oe ee ae 
Under ordinary circumstances expert opinion evi- 
dence is to be considered and weighed by the triers 
of fact like any other testimony. Lansman v. State 
Everything which affects the market value is to be 
taken into consideration. The burden of additional 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


fencing, and like matters, are to be included, not 
by being added together item by item, but to the 
extent that, taken as a whole they detract from the 
market value of the property. Lansman v. State 
Instructions to a jury must be considered together, 
so that they may be properly understood, and, if as 
a whole they fairly state the law applicable to the 
evidence when so construed, error cannot be predi- 
cated on the giving thereof. Lansman v. State -._- 
In an action at law wherein a jury has been waived 
the findings of fact by the court have the same force 
and effect as the verdict of a jury, and if they are 
supported by competent evidence they will not be 
disturbed on appeal. Lincoln Welding Supply Co. 
v. Western Contracting Corp. ---.--.------------- 
Where opinion evidence is based on direct or posi- 
tive evidence, as distinguished from circumstantial 
evidence, it will be considered by the jury in the same 
manner as other direct or positive evidence, and a 
request for a cautionary instruction may be denied 
without prejudicing the rights of the defendant. 
State: vy; Lewis’. -222L.css-e2 2-2 2522 cet sees 
Where a requested instruction is substantially cov- 
ered by another instruction it is not error to refuse 
the request. State v. Lewis --..-.--.----..------- 
A motion for summary judgment is properly sus- 
tained where there is no genuine issue as to any ma- 
terial fact and the moving party is entitled to judg- 
ment as a matter of law. Kidder v. Wright -.-_.- 
Rule for consideration of sufficiency of evidence 
to support verdict stated. Whittington v. Nebraska 
Naty Gas "Gone. soccer este e sees S eens 
If there is evidence sufficient to support a theory 
set out in the allegations of the defendant’s an- 
swer that the proximate cause of the injuries to 
the plaintiffs’ property was in no way attributable 
to any negligence of the defendant, that theory 
should be submitted under a proper instruction to 
the jury. Whittington v. Nebraska Nat. Gas Co. _- 
In determining the sufficiency of the evidence to 
sustain the judgment, the evidence must be con- 
sidered most favorably to the successful party and 
every controverted fact must be resolved in his 
favor. Keene Coop. Grain & Supply Co. v. Farmers 
Union Ind. Mut. Ins. Co. -.--------------____-._- 
Thompson v. Miller ----------------------.----___ 
Boardman v. MeNeff __-----------------------._ 
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Instructions to the jury should be considered as 
a whole and if they fairly submit the case, they 
are not erroneous. Keene Coop. Grain & Supply 
Co. v. Farmers Union Ind. Mut. Ins. Co, _____..___ 
O’Brien v. Anderson ~.-__-__.~.-.-_______-_-_-___- 
Baylor v. Tyrrell ~-------..----..----------____. 
A motion for a directed verdict at the close of all 
of the evidence must be treated as an admission 
of the truth of all of the material and relevant evi- 
dence admitted and all proper inferences to be 
drawn therefrom. Andersen v. Andersen _______- 
The party against whom a motion to dismiss is 
made is entitled to have every controverted fact 
resolved in his favor and to have the benefit of 
every inference that can reasonably be drawn from 
the evidence. Fritchley v. Love-Courson Drilling 
Cor: Ine: -feco ee scetlesccltedee cous es Sect ck 
Functions of trial and appellate courts with respect 
to a view of the premises stated. Wiese v. Klassen 
Test of existence of gross negligence as a question 
for the court or for a jury stated. Thorpe v. 
Zwonechek?. 2.2 soe ccs ool le oend fockecle sees 
Instructions must be considered and construed to- 
gether. A party cannct complain that a correct 
instruction is not sufficiently specific when no re- 
quest is made for more explicit instructions. Thorpe 
v. Zwonechek __-_-------_----..---------------_- 
An instruction which informs the jury of the 
nature of present worth, without fixing any rate 
of interest or rigid formula, and requires it to re- 
duce future damages to their present worth, is 
proper. An example is not essential. Thorpe v. 
Awonechek: 22-22 - seen bess Soc cee cece Ae 
A defendant who moves for a directed verdict at 
the close of the plaintiff’s evidence and, upon the 
overruling of such motion, proceeds with the trial 
and introduces evidence, waives any error in the 
ruling upon his motion. The sufficiency of the evi- 
dence to sustain a judgment for the plaintiff is then 
determined upon the basis of the entire record. 
Boardman v. McNeff _-_-__---_.-_..-----------_--_ 
Where different minds may draw different infer- 
ences or conclusions from facts proved, or if there 
is a conflict in the evidence, the matter at issue 
must be submitted to the jury to be determined. 
Boardman v. MecNeff _-_____--------------__~---~_ 
Béck> vi, Tustin; 22 o2c2eah eos ec tee oi 
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33. 
34. 
35. 
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40. 


It is the duty of the trial court to instruct the 
jury upon issues presented by the pleadings and 
supported by the. evidence. There-is no duty to 
instruct in reference to a matter that is not an 
issue in the case. Boardman v. McNeff’--.------- 
An instruction which assumes an undisputed fact 
is not erroneous. Boardman v. McNeff ---.-~--~- 
In considering a motion for summary judgment the 
courts should view the evidence in the light most 
favorable to the party against whom it is directed, 
giving to that party the benefit of all favorable 
inferences that may reasonably be drawn therefrom. 
Bishop Cafeteria Co. v. Ford -.-.-.-------------+--- 


‘It is not the purpose -of the summary judgment 


procedure to require a plaintiff to reveal in detail 
the evidence he expects to produce to prove the 
allegations of his petition. Bishop Cafeteria Co. v. 
Mord: cso2c25- ce esesuateue tested ele ete 
A motion for summary judgment is not a substitute 
for a demurrer, a motion to dismiss, or a motion 


for judgment on the pleadings. Bishop Cafeteria 


Co; Vi ord) 22tesc seo 7s4e oes se ee see oe ecea se 
The evidence offered on a motion for summary 
judgment is for the purpose of showing that no 
issue of fact exists, not to try issues on pleadings, 
depositions, and affidavits which constitute only a 
part of the evidence available on a trial on the 
merits. Bishop Cafeteria Co. v. Ford -------------. 
In order for the movant to obtain a summary judg- 
ment it must be shown: .. First, that there is no 
genuine issue as to any material fact in the case 
and, second, that movant is entitled to judgment as 
a matter of law. Bishop Cafeteria Co. v. Ford _- 
When it is established that a contract is ambiguous, 
the meaning of its terms is a matter of fact to ‘be 


"determined in the same manner as’ other. questions 


of fact which preclude summary judgment. Bishop 
Cafeteria Co. v. Ford ~.-.--------1-.-2--- 
When the provisions of a contract together with the 
facts and -circumstances that aid in ascertaining 
thé intent of the parties thereto are not in dispute, 
the proper construction of such contract is a question 
of law. Bishop Cafeteria Co v. Ford __-2 22 2 _____ 
When a trial by jury has been had, judgment miust 


. be. rendered by the court.and entered by the clerk 
-in eonformity to the verdict, unless it is special, or 
- the court ,order the case to be reserved for. future 
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argument or consideration. Northwestern Public 
Service Co. v. Juhl _-.-_-..----..---------------- 
Ordinarily the question of gross negligence is one 
of fact for a jury, but if the evidence respecting 
it is not in conflict or is so conclusive that ordinary 
minds may not draw different conclusions there- 
from the question is one of law for the court. 
O’Brien v. Anderson __...-.__-_---_.------------ 
Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer 
requests for instructions that will supply the omis- 
sion and, unless that is done, the judgment will 
not ordinarily be reversed for such defects. O’Brien 
vy. (Anderson: .s2c22s252/-escdS2i25. Joe Se - Sense 
The burden of proving a cause of action or defense 
is not sustained by evidence from which the jury 
can arrive at its conclusion only by mere guess or 
conjecture. Odom v. Willms —--------------------- 
When the alleged measure of damages is challenged 
by objections to the pleading or evidence, by a mo- 
tion for a directed verdict, or by a tender of an 
instruction, the correct measure of damages must 
be given to the jury and there must be evidence in 
the record to support it. Beveridge v. Miller- 
Binder; Inc:. -s.ss-sscsce eno ss cue sess ccesoeecesd 
Where there is a material variance in the measure 
of damages and the evidence, and objection thereto 
is timely made, a judgment obtained thereon can- 
not stand. Beveridge v. Miller-Binder, Inc. ~----~ 
Rule for consideration of preliminary question for 
court to decide as to sufficiency of evidence to take 
case to the jury stated. Beck v. Trustin ------.___ 


It is the duty of the trial court to fully instruct 
the jury upon the theory of a party to an action if 
that theory finds support in the evidence. Beck v. 
‘TMUStIN:. 2os sos tol sees fos Soc eset eh ee et eles 
It is not error for counsel in final argument to the 
jury to suggest flat amounts of recovery for dif- 
ferent periods of pain, suffering, and disability, if 
such different periods of pain and suffering bear some 
real relation to differences demonstrated in the evi- 
dence. Baylor v. Tyrrell __.~------------------- 
The verdict of a jury in a personal injury case will 
not be set aside unless it is so clearly exorbitant as 
to indicate passion and prejudice, or disregard of 
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the evidence, or controlling rules of law. Baylor 
Vi 2 yrvell’. 22 22ss2 355. ake on eee ei 
If an instruction is not sufficiently specific in some 
respect, it is the duty of the party to offer a re- 
quest to supply an omission, and unless this is done, 
the judgment will not be reversed for such defect. 
Baylor v. Tyrrell _....._______-____--_-_--_--- ine 
Proof of an actual loss of wages or earnings is not 
essential to recovery for loss of earning capacity. 
Baylor v. Tyrrell ~..-..-.--._-..---___--_------___ 
Conflicting instructions are erroneous and preju- 
dicial unless it is apparent from the record that the 
jury was not misled thereby. Balog v. State -_____ 
It is the duty of the trial court to instruct the 
jury as to the proper basis upon which damages are 
to be assessed. Balog v. State -_._.____-_.__-____ 
Issues of negligence and contributory negligence 
must be submitted to a jury when different conclu- 
sions may be reasonably drawn from the evidence 
adduced. Pool v. Romatzke .-__------___--______- 
It is the duty of the trial court without request 
to submit to and properly instruct the jury upon all 
material issues presented by the pleadings and the 
evidence. Pool v. Romatzke ~_____----_-.________ 
Where specific acts of negligence are charged and 
supported by the evidence, the trial court should 
instruct as to specific acts so alleged and sup- 
ported. The failure to do so, whether or not re- 
quested, is error. Pool v. Romatzke ___.___________ 
It is only when the evidence is undisputed, or but 
one reasonable inference or conclusion could be 
drawn from the evidence, that the question is one 
of law for the court. Brazier v. English _________ 
Where from the testimony before the jury different 
minds may draw different conclusions or inferences, 
or where there is conflict in the evidence, the mat- 
ter must be submitted to the jury. Brazier v. English 
Instructions which are more favorable to an appel- 
lant than that to which he is entitled are not ordi- 
narily subject to a claim of error. Painter v. State 


The burden of proving usury as a defense to an 
action on a promissory note rests upon the party 
alleging it, unless usury is apparent on the face of 
the note. Murphy Finance Co. v. Fredericks ________ 
To constitute usury it is essential that an excess 
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of the maximum legal rate, of interest..be. exacted. 
Pattavina v. Pignotti -_._.__-_____..-------.-_.-- 
Moffitt-Harrison Builders, Inc. v. Sandman ------~- 
When the sum named in a promissory note, which 
was given for a loan of money, exceeds the sum 
actually loaned by the lender to the borrower, and 
if such excess when added to the interest. charged 
aggregates more than the rate lawfully allowed for 
the period of the loan, the note is usurious. If such 
aggregate be equal to or less than the maximum 
legal rate permitted to be charged, the note is not 
tainted with usury. Pattavina v. Pignotti .2.-____ 
A loan of money by a nonlicensee under the provi- 
sions of the Installment Loan Act, which does not 
exact interest and charges in excess of 9 percent 
per annum, is not within the inhibitory provisions of 
such act. Pattavina v. Pignotti ____________-_._. 
Moffitt-Harrison Builders, Inc. v. Sandman __-__- 
Legislative Bill 11, adopted by the Seventy-fourth 
(Extraordinary) Session of the Legislature of Ne- 
braska, 1968, and becoming operative December 16, 
1968, is a bill for the regulation of interest on 
money. State Securities Co. v. Ley .---...--_---- 
When the sum named in a promissory note, which 
was given for the loan of money, exceeds the sum 
actually loaned by the lender to the borrower, and 
if such excess when added to the interest charged 
aggregates more than the rate lawfully allowed 
for the period of the loan, the note'is usurious. 
Moffitt-Harrison Builders, Inc. v. -Sandman - 


Vendor and Purchaser. 


1. 


Articles which may or may not become attached to 
the freehold, according to circumstances, will retain 
their character of personalty by virtue of a contract 
between vendor and vendee to that effect, when the 
rights of innocent purchasers relying upon their 
apparent character are -not involved. Stibor -v. 
Farrell ~-_-----------. ore ene eae Ee ae 
The recording act is intended to protect the 
security holder, not to give a mortgagor an oppor- 
tunity to take advantage of those to whom oe sells. 
Stibor v. Farrell : 
Buildings, such as corn cribs, situated upon. a farm, 
are of a general. class which a -prospective., buyer 
inspecting, the farm would ‘have a right. to, assume 


_ are a part of the freehold. They are not such as: to 
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1. 


put him upon’ inquiry in reference: thereto, even 
though he may know that the farm is occupied 
by a tenant. Stibor v. Farrell ___--------------__ 


As between the vendor and purchaser of real estate, 


the rule for determining what is a fixture is strongly 
construed against the vendor. Whatever is essential 
for the purposes for which the realty is used, and 
which has actually or constructively been annexed 
is a fixture, and passes to the grantee unless it is 
excepted from the operation of the deed. Stibor v. 
Farrell! <2 icvcc soc ecbe en esse uscs etl oe Hoss 


Where the waters of a stream are: accustomed to 
spill over beyond its banks in times of high water, 
and flow over adjacent lands in its flood plain 
and to return to the stream at points farther 
downstream, such waters are floodwaters, and not 
diffused surface waters. Wiese v. Klassen -..-.--_ 


A riparian owner of land may not dam or dike 
against floodwaters to the injury of adjacent owners 
of land. Wiese v. Klassen -_..-.-.--..------ ~~ 


Accretion is the process of gradual and_imper- 
ceptible addition of solid material, called alluvion, 
thus extending the shore line out by deposits made 
by contiguous water. Reliction is the gradual with- 
drawal of the water from the land by.the lowering 
of its surface level from any cause. Krumwiede 
WV. (ROS@4 220 cee eee oe eke oe in 


Where by. the process of accretion. and reliction, 
or either, the water of a river gradually recedes, 
changing the channel of the stream and leaving the 
land dry that was theretofore covered by water, 
such land pelonge:? to the riparian owner. Krumwiede 
V;, ROSE \.- Sees Sse een ee est eesene ketal escs 


Subject to the easement of navigation, riparian 
owners are entitled to the possession and ownership 
of the soil formerly under the waters of the stream 
as far as the thread of the stream. Krumwiede 
WV. ROS@S tooled at et 
An owner of land on shore, in the absence of re- 
strictions on his grant, owns to the thread of the 
stream and his riparian rights extend to existing 
and subsequently formed islands. Krumwiede ‘v. Rose 
The rule as to the ownership of accretion land re- 
mains the same, even though the processes of accre- 
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tion are caused or accelerated by the construction 
work of third parties. Krumwiede v. Rose -------- 


An instrument, although in form a deed, which by 
its terms is to operate only after the death of the 
maker or grantor, is testamentary in its character, 
and passes no present estate in the premises there- 
in described. Neylon v. Parker ___-_--_.-----__- 
Courts will specifically perform testamentary agree- 
ments not embraced within the provisions of our 
statutes only when the equities are substantial and 
the evidence is clear, satisfactory, and unequivocal. 
Neylon v. Parker ~.--..-.---_.-.--__.--.-----_-- 
Where a will is attacked on the ground that it 
was procured by undue influence, the burden is 
upon the party so alleging so to prove. Andersen 
V; (Andersen. 22206 220 ooo kee Co seose ete 
The mental and physical capacity of a deceased is 
to be considered in determining what degree of 
influence will vitiate his will. Andersen v. Andersen 
In a will contest on the ground of undue influence, 
the burden is on the contestant to prove by a pre- 
ponderance of the evidence: First, that the testa- 
tor was a person who would be subject to such in- 
fluence; second, that there was an opportunity to 
exercise such influence; third, that there was a 
disposition to exercise such influence for an improper 
purpose; and fourth, that the result was the effect of 
such influence. Andersen v. Andersen —__------- 
Rule for evaluating the testimony and proper in- 
ferences to be drawn on the issue of undue influ- 
ence stated. Andersen v. Andersen ~-___----.---- 
Undue influence is usually surrounded by all pos- 
sible secrecy. It is almost always difficult to prove 
by direct and positive proof. It is largely a matter 
of inference from facts and circumstances sur- 
rounding the testator, his life, character, and mental 
condition, as shown by the evidence. Andersen 
v.-Andersen’ ... --.- 2225-2 ns ease esesesssesk eee us 
Mere suspicion, surmise, or conjecture is not enough 
to warrant a finding of undue influence. There must 
be a solid foundation of established facts upon which 
to rest an inference of its existence. This rule 
applies with peculiar force to the execution of a 
will, Andersen v. Andersen ----~--------------- 
Undue influence sufficient to defeat a will must be 
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of such character as to destroy the free agency. of 
the testator and substitute another person’s will for 
his own. Andersen v. Andersen —-~---------~---- 
The mere opportunity of the wife, when living 
happily with the husband, to influence the execu- 
tion of a will favorable to herself is not alone suffi- 
cient to warrant submission to the jury of the ques- 
tion of undue influence. Andersen v. Andersen _. 


In condemnation proceedings, where persons are 
shown to be familiar with the particular land in 
question, they may be permitted as witnesses to 
testify as to the value of the tract immediately 
before and immediately after the appropriation. 
Lansman v. State ~--..----_------------------.-- 
In condemnation proceedings, the owner of real 
estate taken can testify as to its value. Lansman 
Ve WtAle: K22c-e8eote coe se cca os oteeu ee cses 
Either lay or expert witnesses may be allowed to 
testify as to the value of land taken in eminent 
domain proceedings, the weight and credibility of 
their testimony being for the jury. Lansman v. State 
In a condemnation proceeding the weight and credi- 
bility of testimony of either lay or expert witnesses 
regarding value of land taken or value of the re- 
mainder immediately before and immediately after 
taking is for the jury. Lansman v. State ___-____ 
Failure to make proper objection to the testimony 
of a witness known to be disqualified under the dead 
man’s statute waives the right to exclude testi- 
mony. Ryan v. Nelson -__----.---------.________ 
Testimony tending to prove that a person is under 
the influence of intoxicating liquor may come from 
a nonexpert witness and, after detailing the facts 
upon which his opinion is based, he may give his 
opinion as to whether or not such person is under 
the influence of intoxicating liquor. State v. Lewis 
Whether a witness’ qualification to state his opin- 
ion is sufficiently established rests largely in the 
discretion of the trial court, and its ruling thereon 
will not ordinarily be disturbed on appeal unless 
there is a clear showing of abuse of discretion. 
Whittington v. Nebraska Nat. Gas Co. __________ 
The observations on the part of a witness are an 
essential part of his opinion on intoxication. Ordi- 
narily such facts must be provided as a foundation 
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for the reception of a lay witness’ opinion testimony 
as to intoxication. State ex rel. City of St. Paul 
V. Rutten: 2.2.22 oe ose sei abate esse eco sens 
Actual observations by a lay witness of a defendant 
charged wtih intoxication must be made within a 
time period reasonably related to the time it is 
charged he was intoxicated. State ex rel. City of 
St. Paul v. Rutten —--.-.----.._-.--._----------- 


Workmen’s Compensation. 


1. 


An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. To entitle the plaintiff to 
a recovery he must sustain the burden of proof by 
a preponderance of the evidence that he suffered an 
accident arising out of and in the course of his 
employment. Runyons v. Mavis & Sons, Inc. ------ 
Oline v. Nebraska Nat. Gas Co. ------------------ 
In considering the sufficiency of the proof, the rule 
of liberal construction, as it relates to the Work- 
men’s Compensation Act, applies to the law and 
not to the evidence offered to support a claim by 
virtue of the law. Runyons v. Mavis & Sons, Inc. 
Rule for consideration of workmen’s compensation 
ease de novo in Supreme Court stated. Runyons v. 
Mavis & Sons, Inc. --_------~------------------- 


In a workmen’s compensation case disability is de- 
terminable by a consideration of employability and 
earning capacity. Spangler v. Terry Carpenter, Inc. 
The burden is on a plaintiff in a workmen’s com- 
pensation case to prove a right of recovery. Spangler 
v. Terry Carpenter, Inc. _-.--.----------------,-- 
The rule of liberal construction of the Workmen’s 
Compensation Act does not apply to the evidence 
to support a claim. Spangler v. Terry Carpenter, 
Imes. Stel ee Uo ess a ees ee 
In a rehearing in the Nebraska Workmen’s Compen- 
sation Court a de novo consideration is required. 
Spangler v. Terry Carpenter, Inc. ----.----------- 
On appeal to the district court in a workmen’s com- 
pensation case the hearing is by review of the tran- 
script of the proceedings from the Nebraska Work- 
men’s Compensation Court. Spangler vy. Terry Car- 
penter;: Ine) 2 ole est ot cede oon 
On appeal to the Supreme Court in a workmen’s 
compensation case the consideration is de novo on 
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the record from the district -court: Spangler v. 
Terry Carpenter, Inc. ------ poe E ae poh se dives 
In order to recover under the Workmen’s Compen- 
sation Act the plaintiff must prove that the death or 
disability of the workman was the result of an 
accident arising out of and in the course of the em- 
ployment. Uzendoski v. City of Fullerton -.--..- 
Oline v. Nebraska Nat. Gas Co. ------------------ 
Meaning of the term “arising out of” the employ- 
ment in Workmen’s Compensation Act stated. Uzen- 
doski v. City of Fullerton ---.-------------------- 
Temporary disability within the meaning of the 
Workmen’s Compensation Act is the period the 
injured employee is submitting to treatment, is con- 
valescing, is suffering from the injury, and is unable 
to work because of the accident. Uzendoski v. City 
of ‘Fullerton 22<-<---scce2 2 -osene licence eet ese 
The extent of the permanent disability is not finally 
determinable within the meaning of the Workmen’s 
Compensation Act until the employee is restored 
insofar as the nature of his injuries will permit. 
An injured employee is entitled to temporary dis- 
ability compensation until this determination can be 
made. U'zendoski v. City of Fullerton ~---_.------ 
Where the evidence shows that an employee is 
under medical treatment, is convalescing, is suf- 
fering from the injury, and is unable to work, with 
a reasonable expectation of substantial improvement, 
the extent of permanent disability is not finally 
determinable, and an award of benefits for perma- 
nent disability is not sustained by the evidence. 
Uzendoski v. City of Fullerton ~.---------------- 
The words “arising out of” refer to the origin or 
cause of the accident and are descriptive of its 
character, while the words “in the course of’ refer 
to the time, place, and circumstances of the accident. 
Oline v. Nebraska Nat. Gas Co. ..--...-----.------ 
Whether an accident arises out of and in the course 
of the employment must be determined by the facts 
of each case. There is no fixed formula by which 
the question may be resolved. Oliné v. Nebraska 
Nat. Gas: Goce cose ee 2 bee eas 
The rule of liberal construction of the Workmen’s 
Compensation Act is related to determination of the 
scope of the act and does not apply: to evidence 
produced to establish a claim for compensation. 
Oline v. Nebraska Nat. Gas Co. ----.--_--------- 
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In determining whether a risk arises out of the 
employment, the test to be applied to any act or 
conduct of an employee which does not constitute 
a direct performance of his work is whether it is 
reasonably incident thereto, or whether it is so 
substantial a deviation as to constitute a break in 
the employment and to create a formidable inde- 
pendent hazard. Oline v. Nebraska Nat. Gas Co. _- 
If an employee is injured while absent from the 
employment for lunch, the injury does not arise 
out of nor in the course of the employment. Oline 
v. Nebraska Nat. Gas Co. ~--.--.--------------- 
An award under the Workmen’s Compensation Act 
may not be based upon possibilities, probabilities, or 
conjectural evidence. Oline v. Nebraska Nat. Gas Co. 
A workman is entitled to recover compensation for 
neurosis if it is a proximate result of his injury 
and results in disability. Haskett v. National 
Biscuit Coy, Yotuce cent noe ts Le She 
Where an accident combines with a preexisting con- 
dition to produce disability, the injured workman 
may recover compensation. Haskett v. National 
Biscuit: Co. .s2.4esc lees a eons et ee ea 


Power of the city of Omaha to zone the city and 
restrictions thereon stated. Wolf v. City of Omaha 
What is the public good as it relates to zoning 
ordinances is, primarily, a matter lying within the 
discretion of the municipal body to which the power 
and function of zoning is committed. Unless an 
abuse of this discretion has been clearly shown, it 
is not the province of the courts to interfere. Wolf 
vi City: ‘of: Omaha: 2°. 5+ 2.5 scene cee Sees 
In passing upon the validity of zoning ordinances, 
an appellate court should give great weight to the 
determination of local authorities and local courts 
especially familiar with local conditions. Wolf v. 
City -of Omaha. 2.22-222 22 ssc eee ec le eee et 
Every zoning ordinance effects some impairment of 
vested rights either by restricting prospective uses 
or by prohibiting continuation of existing uses, be- 
cause it affects property already owned by individ- 
uals at the time of its enactment. Wolf v. City of 
Omaha: «2 Jelsedons eee bet bec ect sae eee 
Whether a zoning ordinance is unreasonable, arbi- 
trary, and discriminatory is related to its appli- 
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cation to the particular property involved. Each 

case must be determined on its own facts. Wolf 

vi City: of Omaha: 2322-50225 0222-55024 5--4-n222 545 
6. A zoning ordinance may be amended from time to 

time as new and changing conditions warrant revi- 

sion. Wolf v. City of Omaha ~-_--_--_-----_____- 545 
7. Public welfare must be considered from the stand- 

point of the objective of zoning and of al! property 

within any particular use district, and it is not 

contemplated that preexisting nonconforming uses 

are to be perpetual. Wolf v. City of Omaha ______ 545 


